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GOVERNOR  AND  COMMANDER* I N-CHl£F  OF  THE 
ISLAND  OF  TRINIDAD, 
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SIR, 

The  encouragement  which  Your  Excellency, 
kindly,  bestowed  on  my  labours  in  their  progress, 
the  interest  which  you  took  towards  their  accom- 
plishment, and  the  goodness  which  you,  obligingly, 
manifested  in  permitting  me  to  bring  them  be- 
fore the  public,  under  the  sanction  and  authority 
of  your  name,  demand  my  grateful  acknowledg- 
ments. 

The  task  of  directing  the  whole  financial,  le- 
gislative, and  executive  machinery  of  an  extensive 
colony,  composed  of  all  nations  and  classes,  ex- 
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perience  has  exeniplified5  is  one  of  no  ordinary 
difficulty :  the  steady,  vigorous,  statesmanlike, 
and  successful  execution  of  this  task  affords  the 
best  proof  of  the  merits  of  Yoi*  Excellency's 
administration.  That  the  benefits  derived  under 
it's  able  sway  may  be  long  continued,  to  the  ad- 
vancement of  your  own  honour  and  of  the  public 
interest,  is  the  sincere  wish  of 

Your  Excellency's  obliged 

and  faithful  servant, 
LEWIS  R  C.  JOHNSTON. 


Londonj  IstJunCf  1825. 


TRANSLATOR'S  PREFACE. 


In  offering  to  the  public  an  English  version  of  a  Spanish 
law  work,  under,  what  may  be  considered  a  self-acquired 
knowledge  of  the  Spanish  language,  and  in  adding  his 
own  imperfect  comments  on  the  production  of  the 
foreign  doctors  of  law,  whose  work  he  has  ventured  to- 
translate,  the  Editor  is  apprehensive  that  he  subjects 
himself  to  the  charge  of  presumption. 

It  is  necessary,  therefore,  to  state  that  this^  work 
was  commenced  with  a  view  to  personal  instruction,  and 
advantage;  and  was,  in  chief  part,  executed,  imderthe 
anxiety  of  professional  engagements,  in  a  climate*  ill- 
calculated  either  to  promote  exercise  of  the  mind,  or  to 
impart  strength  to  the  execution  of  its  design ;  anjr 
that  it  has  been  brought  to  its  present  state,  under  fre- 
quent interruption,  and  without  that  directing  light,, 
and  that  encouraging  assistance,  which  the  recorded 
wisdom  of  a  profound  bench,  and  the  enlightened 
liberality  of  an  experienced  bar,  afford  to  facilitate  and 
perfect  similar  undertakings  in  Great  Britain. 

Whatever  may  be  the  reception  of  the  work,  the 
writer  may  be  permitted  to  observe,  that  his  labours 
have  not  been  trifling :  a  bare  reference  to  the  number 
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of  the  statutory  quotations  in  the  text,  composing,  it 
may  be  said,  the  statutes  at  large  of  Spain,  which,  with 
the  comments  thereon  by  learned  commentators,  have 
undergone  his  attentive  consideration,  will  be  some 
proof  of  the  nature  of  his  labours.  These  have  been 
often  extended  to  research,  as  some  of  the  notes  to  the 
translation  will  show,  into  the  elaborate  works*  of  other 
writers  on  the  Spanish  and  Roman  laws,  almost  uni- 
formly published  in  Latin. 

The  island  of  Trinidad,  from  its  extent,  the  variety 
and  fertility  of  its  soil,  peculiarly  adapted  to  all  kinds 
and  purposes  of  tropical  culture  and  industry,  —  its 
forests  of  valuable  wood,  convertible  to  every  sort  of 
building  use,  and  its  contiguity  to  the  continent  of 
South  America,  visible  from  its  shores,  has  long  been 
rendered  an  object  of  consideration. 

The  capture  of  it,  by  His  Majesty's  arms,  in  Fe- 
bruary 1797>  was>  in  some  few  years,  followed  by  the 
happy  triumph  humanity  accomplished  in  the  abolition 
of  the  Slave  Trade.  The  number  of  slaves  found  in 
the  island,  at  its  conquest,  was  very  limited :  these, 
it  is  known  to  persons  conversant  with  the  political  and 
domestic  history  of  the  West  Indies,  are  the  only  avail- 
able means  of  cultivating  the  soil.  The  effects  of  the 
climate  on  the  constitutions  of  Europeans,  preclude 
the  hope  of  evqr  procuring  a  supply  of  labourers,  for 
this  end,  from  that  part  of  the  world.  However  nu- 
merous the  class  of  natives,  denominated  free  black 
and  coloured  persons,  may  be,  —  whatever  substitutes 
a  native  free  population  may  be  expected  to  furnish  for 
such  a  purpose,  —  certain  it  is,  that  the  substitution  or 
application  of  such  means  is  not  attainable,  at  least  to 
any  useful  extent.  Whether  the  indisposition  to  agri- 
cultural labour,  on  the  part  of  this  class  of  persons^ 
arises  from  a  habit  of  indolence,  or  from  any  feeling 


produced,  in  some  cases,  by  the  recollection  of  the 
former  servile  state  of  themselves ;  or  connected/ in 
others,  with  the  history  of  that  of  their  progenitors ;  or 
from  the  exclusive  occupation  of  slaves  in  such  a  spe- 
cies of  labour ;  or  from  what  other  circumstance,  it  is 
-difficult  to  say :  sed  ita  est.  This  question,  however 
important  in  its  bearings  to  the  colonists,  it  is  not 
within  the  province  or  intention  of  the  translator  to 
pufsue. 

The  atonement  which  British  legislation  offered,  in 
the  abolition  of  the  Slave  Trade,  for  the  inhumanity  of 
its  former  positive  enactments,  and  tacit  sanctions  with 
respect  to  this  traffic,  has  prevented  that  accession  to 
the  slave  agricultural  strength  in  Trinidad,  which,  it 
may  be  concluded,  would  have  attended  the  absence  of 
this  act  of  justice  to  Africa. 

The  civil  war  which,  for  so  many  years,  waged,  with 
depopulating  horror,  on  the  vicinal  continent  of  Spanish 
South  America,  for  some  time,  materially,  diminished^ 
and,  at  last,  put  a  stop  to  the  lucrative  commercial 
intercourse  which  had,  previously,  subsisted  between 
it  and  Trinidad*  This  last  source  of  prosperity,  it  is 
hoped,  from  the  actual  possession  of  independence  by 
the  South  Americans,  and  its  recognition  by  the  British, 
government,  will  return  with  accumulated  benefit*. 

It  has  been  thought  fit,  by  the  British  government^ 
to  continue  the  Spanish  laws  in  force  in.  Trinidad, 
subject  to  such  occasional  alterations  and  modifications, 
by  orders  in  council,  and  by  proclamations  of  the 
colonial  government,  as  circumstances  seemed  to  re* 
quire. 

It  appears  that,  in  the  first  years  of  British  possession 
of  this  valuable  colony,  the  administration  of  justice 
was  very  defective  y  and-  that,  until  the  appointment, 
in  October  1808,  of  George  Smith,  Esq.,  now  deceased^ 
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•ibrmerly  His  Majesty's  Chief  Judge  of  the  Island  of 
Grenada,  and  late  Chief  Judge  of  the  Mauritius,  no 
lawyer  had  filled  the  office  of  judge. 

Mr.  Smith  left  the  island,  it  is  believed,  in  1811. 

In  1813,  his  Excellency  Sir  Ralph  James  Woodford, 
Bart  was  nominated  by  His  Majesty's  Ministers,  to  the 
situation  of  Governor  and  Commander  in  Chief  of 
Trinidad ;  and  his  appointment  was  followed  by  that  of 
John  Thomas  Bigge,  Esq.,  of  the  Inner  Temple,  Bar- 
rister at  Law,  and  late  Commissioner  on  the  affairs  of 
.New  South  Wales,  to  the  office  of  Chief  Judge,  both 
dvil  and  criminal. 

The  departure  of  Mr.  Bigge  from  the  island,  in  1818^ 
was  succeeded  by  the  appointment  of  another  learned 
British  barrister,  Ashton  Warner,  Esq.,  who  now  ably 
fills  the  situation  of  Chief  Judge. 

In  the  early  period  of  the  government  of  Sir  Ralph 
Woodford,  a  very  material  improvement,  in  respect  to 
the  administration  of  justice,  was  carried  into  full  effect, 
by  the  exclusive  use  of  the  English  language  in  all  ju- 
dicial proceedings  and  records.  But  the  law^  with  the 
exception  of  the  orders  in  council  and  proclamations 
which  have  been  made  since  the  conquest,  and  which 
govern  these  proceedings,  continue  in  the  Spanish 
language. 

The  advantage,  not  to  say  necessity,  of  a^  medium  of 
acquiring  a  knowledge  of  the  system  of  laws  which  are 
to  be  the  guardians  of  a  man's  natural  rights,  and  the 
rules  of  his  civil  conduct,  is  too  obvious  to  require  il- 
lustration: such  an  advantage  was  wanting  to  the 
British  inhabitants  of  Trinidad.  This  desideratum  it 
has  been  the  wish  and  the  endeavour  of  the  Translator 
of  tlie  following  pages  to  supply.  For  their  benefit, 
pnncipally ,  this  publication  is  intended ;  and,  of  all  the 
works  of  Spanish  jurisprudence  which  have  come  un- 


der  the  view  of  the  Editor,  and  he  is  not  aware  of  any 
one  oi*  note  that  has  escaped  it,  the  Institutes  of  the 
Law  of  Spain  by  Doctors  Asso  and  Manuel,  appeared 
the  best  adapted  for  the  attainment  of  the  object  in 
view. 

The  work  is  divided  into  three  books :  the  first  treats 
of  persons ;  the  second  of  things,  including  crimes  and 
punishments;  the  third,  comprises  the  doctrine  of 
actions,  dvil  and  criminal. 

This  arrangement,  in  conformity  with  the  plan  of 
the  admirable  Commentaries  on  the  Laws  of  England, 
seemed  calculated  to  predispose  an  English  reader  to 
a  .perusal,  in  his  own  language,  of  the  Institutes  of  the 
Law  of  Spain :  they  will  be  found  to  contain  the  sub- 
stance of  the  statute  and  common  law  of  that  coun- 
try. No  position  is  laid  down,  and  no  rule  advanced 
by  the  learned  authors  of  the  text,  without  a  reference 
to  a  statute  in  support  of  the  one,  or  to  some  respecta- 
ble law  writer,  in  illustration  of  the  other.  To  every 
one  of  the  statutory  enactments  cited  in  the  text, 
the  Translator  has  made  it  his  duty  to  refer ;  not  with 
the  view  alone  to  ascertain  the  mere  correctness  of  the 
citation,  but  with  the  object  of  giving  the  law  so  quoted 
the  best  consideration  his  humble  ability  would  permit, 
in  order  to  determine,  in  how  far  the  doctrine  advanced, 
position  laid  down,  or  exposition  of  the  law  made  by 
the  text,  was  boroi^  out  or  supported  by  the  law  itself. 
Where  the  Editor  has  found  any  mistake  in  reference, 
or  has  considered  the  view  of  the  text,  in  any  particu- 
lar, erroneous,  he  has  undertaken,  with  due  deference, 
to  point  out  the  error,  or  variance. 

The  writer,  on  a  visit  which  he  made  to  Madrid,  in 
1820,  was  fortunate  enough  to  meet  with  the  edition  of 
the  Institutes  of  the  Law  of  Spain  by  Doctor  Joaquin 
Maria  Falacios,  the  learned  professor  of  law  in  the  Uni- 
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versity  of  Huesca ;  and  he,  afterwards,  most  gladly  avail- 
ed himself  of  the  observations  of  the  learned  professor, 
where  he  saw  fit,  in  adding  to  his  own  notes  on  the  text : 
whenever  the  Editor  has  so  availed  himself,  he  has 
scrupulously  and  invariably  stated  his  obligation  and 
authority. 

Another  task  which  has  been  performed  in  the 
translation,  for  the  convenience  of  reference,  it  may 
be  permitted,  also,  to  mention.  The  compUation  of 
the  modern  statutes  of  Spain  was  published  in  177^» 
under  the  title  of  *  Leyes  de  Recopilacion  /'  to  which 
compilation  the  Text,  and,  indeed,  all  other  Spanish 
law  works  refer,  except,  perhaps,  any  published 
very  recently,  such  as  the  last  edition  of  •  Febrero 
Adicionado*  published  in  I8I7  and  1818 :  a  more 
modern  arrangement  of  these  laws,  in  twelve  books, 
bas  been  since  published,  entitled,  ^  Novisima  Reco- 
pUacion  de  las  Leyes  de  Espana : '  some  of  the  enact- 
ments contained  in  the  ancient  compilation  are  left 
out  of  the  more  recent  one  j  and  by  a  *  nota^  sub- 
joined to  the  table  of  laws  in  the  first  volume  of  the 
Novisima  RecopilacioUj  it  is.  stated  that  the  enactments 
of  the  Recopilacion^  which  are  not  inserted  in  the  said 
table,  are  left  out  of  it  as  being  repealed.  The  Trans- 
lator has  given  the  laws  of  the  Recopilacion  in  the  body 
of  the  text,  as  there  quoted;  and,  in  the  margin,  he  has 
added  the  corresponding  laws  of  the  Novisima  Recopila- 
cion ;  and  where  the  laws  of  the  Recopilacion^  cited  in 
the  text,  are  not  found  in  the  table  of  the  Novisima  Re- 
copilacionj  he  has  noticed  the  omission  in  a  note ;  so 
that  a  facility  of  reference,  and  an  immediate  medium 
of  information,  as  to  the  force  or  repeal  of  the  law,  is 
afibrded. 

The  Editor  has  also  added  an  index,  which  was 
wanting  to  the  edition  of  the  text,  the  6th  in  one  vo- 
lume, published  at  Madrid,  in  1805,  from  which  the 
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translation  was  made.  It  must  be,  however,  observec^ 
that  this,  with  some  alterations  and  additions,  is  a  trans- 
lation of  a  short  index  to  the  edition  of  the  work,  in 
two  volumes,  by  Dr.  Palacios,  published  at  Madrid  in 
1806,  with  the  necessary  adaptation  of  the  references  in 
the  latter  edition  to  the  pages  of  the  other. 

Whatever  estimate  may  be  formed  of  the  present 
attempt,  justice  to  the  authors,  whose  work  is  thus 
presented  to  the  public,  requires  the  Editor  to  entreat 
tliat  the  imperfections  which  may  be  observable  in  the 
translation  of  the  text,  be  not  attributed  to  the  latter ; 
of  the  esteemed  excellence  of  which,  in  Spain,  he  can 
offer  no  better  proof  than  the  statement,  that,  by  a  mo- 
dem statutory  enactment,  published  so  late  as  Nov. 
1802,  (Law  7-  title  4.  book  8.  Novisima  Recopilacion 
de  las  Leyes  de  Espafla)  daily  lectures,  of  an  hour  and  a 
half,  for  the  space  of  two  years,  on  these  Institutes,  are 
directed  to  be  given  by  the  professors  of  law  in  the 
Universities  of  Spaiui 

Although  it  has  been  stated  that  the  present  under- 
taking is  published  with  a  view  to  the  benefit,  princi- 
pally, of  the  British  inhabitants  of  Trinidad,  it  is  con- 
fidently hoped  that  the  use  will  not  be  so  partial ;  but 
that  British  merchants  and  others,  residing  in  Great 
Britain,  and  holding  mortgages  or  securities  on  valua- 
ble properties,  and  otherwise  interested,  in  that  island, 
will  derive  advantage  from  the  opportunity  of  forming 
their  own  conclusions  on  the  laws  and  rules  by  which 
their  rights  and  interests  are  governed. 

Recent  events,  too,  have  extended  the  expectation  of 
general  consideration  in  favour  of  the  present  work. 

The  independence  of  new  and  vast  states,  governed 
by  the  laws  forming  the  subject  of  the  text,  in  which 
the  spirit  of  British  enterprize  has  embarked  and  in- 
vested an  immense  amount  of  wealth,  and  a  large,  por- 
tion of  industry,  has  been,  officially,  recc^nised  by  theBrir 
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tish  government  Whatever  ctianges  have  been  adopted, 
or  may  be  contemplated^  in  those  countries,  in  refe- 
rence to  the  liberty  of  the  subject,  the  creation  of  a 
legislative  assembly  and  the  formation  of  an  executive 
establishment,  it  is  apprehended  that  the  principles  and 
rules  which  regulate  and  determine  the  settlement  and 
enforcement  of  dvil  rights,  questions  of  property,  and 
matters  of  juridical  proceeding  in  those  extensive  re- 
gions, to  be  found  in  the  work  now  oflkred  to  public 
attention,  and  which  more  materially  aflfect  the  interests 
of  British  subjects,  and  other  persons  who  have,  there, 
embarked  their  wealth  in  schemes  of  pecuniary  ad- 
vancement, will  be  preserved,  or,  at  least,  subjected  to 
very  partial  modifications. 

Some  expectation,  also,  is  indulged  by  the  Editor 
that  his  labours  will  not  be  thought  unworthy  the 
attention  of  the  members  of  those  particular  courts  in 
Great  Britain,  in  which  the  civil  law  furnishes  the  rule 
of  practice  and  decision,  and  whose  learning  and  at- 
tainments add  lustre  to  the  coiuts  and  country  in 
which  they  practise  and  live. 

More  especially  does  he  anticipate  a  favourable  con- 
sideration towards  his  endeavours  by  the  British  inha- 
bitants of  the  various  and  valuable  colonies  which 
British  valour  conquered,  and  British  pdicy  retained, 
in  the  West  and  in  the  East ;  viz.  Demerara,  Berbice, 
St.  Luda,  the  Cape  of  Good  Hope,  Ceylon,  and  the 
^f  auritius,  where  the  laws  are,  mainly,  superstructures 
raised  on  one  common  basis,  the  Civil  Law. 

In  the  cases  of  i^peal  to  England  from  decisions 
in  the  courts  of  those  colonies,  as  well  as  oi  Trinidad, 
the  Editor  will  not,  it  is  trusted,  be  deemed  presump- 
tuous or  vain  if  he  hazard  an  expectation  that  the  work 
will  be  found  useful  to  those  noUe  and  learned  mem- 
eis  of  His  Majesty's  Pri\y  Council,  whose  province 
it  is  to  determine  questions  in  the  last  resort. 


13 

Under  all  these  circumstances,  the  Editor  indulges 
the  most  sanguine  hope,  that  his  labours  will  be  consi- 
dered of  more  general  utility  than,  from  the  title  of  the 
work,  may  be,  at  first  view,  anticipated. 

In  conclusion,  it  must  be  added  that,  since  the  work 
was  translated,  some  material  and  beneficial  alterations, 
under  the  recommendation  of  the  present  able  gover- 
nor of  Trinidad,  Sir  Ralph  Woodford,  have  been  made 
in  the  judicial  establishment,  and  in  the  form  of  pro- 
ceeding in  the  courts  of  that  island. 

These  alterations  will  be  found  in  two  orders  in 
council,  of  the  l6th  September,  1822 ;  the  one  in  re- 
feraice  to  the  administration  of  criminal  justice,  and 
the  other  to  the  trial  of  civil  causes. 

The  united  administration  of  criminal  and  civil  just- 
ice, fiom  the  preliminary  or  precognitory  process  and 
pleadings  to  the  trial  and  termination  of  the  proceeding, 
was,  originally  centered  in  one  and  the  same  judge :  — 
the  examination  or  confession  of  the  accused  was,  there- 
tofore, compulsory  on  oath,  and  in  secret ;  and  the 
examination  of  witnesses  was,  theretofore,  in  private 
on  written  interrogatories,  previously,  prepared  by  the 
opposing  advocates  in  their  closets. 

By  these  orders  in  council  these  judicial  powers 
have  been  separated ;  another  professional  judge,  un- 
der the  title  of  Judge  of  Criminal  Inquiry,  has  been 
appointed,  exercising,  in  criminal  cases,  powers  like 
unto  those  of  a  grand  jury,  and  forming,  in  civil  cases, 
a  member  of  the  court,  for  their  investigation  and  de-> 
cision. 

To  the  Court  of  Criminal  Trial,  to  assist  the  chief 
judge,  who  presides,  have  been  added  a  Spanish  gen- 
tleman, who  holds  the  responsible  situation  of  assessor, 
or  legal  adviser  to  His  Excellency  the  Oovemor,  in 
bis  Court  of  Appeal  in  Civil  Cases }  and  two  mem- 
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bers,  having  each  a  voice  in  the  decision,  who  are 
annually  chosen,  under  the  denomination  of  Alcaldes 
in  ordinary  of  the  first  and  second  election,  by  the 
municipal  council  or  corporation,  from  that  body, 
composed  of  respectable  merchants  of  the  island  ; 
and  who  may  be  considered  to  form,  in  some  degree, 
a  sort  of  limited  petty  jury.  These  two  latter  gentle- 
men, also,  with  the  chief  judge,  and  the  judge  of 
criminal  inquiry,  constitute  the  civil  court,  termed  the 
Court  of  First  Instance  of  Civil  Jurisdiction. 

The  right  of  appeal,  in  criminal  cases,  has  been 
limited  to  cases  of  condemnation  to  death ;  in  which 
the  condemned  has  this  remedy  to  a  court  of  appeal, 
composed  of  the  governor,  or  officer  administering  the 
government,  assisted  by  the  council  of  the  island ;  who 
decide  on  the  same  evidence  on  wliich  the  conviction 
or  condemnation  of  the  court  of  trial  was  pronounced. 
The  compulsory  confession  of  the  accused  has  been 
abolished :  the  examination  of  witnesses  is  oral  and 
public,  as  is  likewise  ,the  trial,  both  in  criminal  and 
civil  cases. 

The  civil  court  constitutes  a  court  of  law  and  of 
equity,  to  all  useful  purposes,  by  the  possession  of  the 
power  of  examination  or  discovery,  on  oath,  of  a  party, 
plaintiff  or  defendant ;  and  by  jurisdiction  over  matters 
which,  in  England,  form,  peculiarly,  the  subject  of 
cognizance  by  a  court  of  equity. 

Other  minor  alterations  have  been  also  adopted, 
calculated  to  shorten  and  simplify  judicial  proceedings, 
and  to  render  the  remedy  of  creditors  more  effectual, 
and  less  expensive.  The  whole  will  be  seen  in  the 
Appendix. 

These  alterations  might  be  extended,  and  rendered 
yet  more  satisfactory,  perhaps,  by  substituting  the 
municipal  body  or  corporation,  elected,  annually,  by 
the  retiring  members,  from  among  the  resident  re- 
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spectable  merchants,  as  a  sort  of  permanent  grand 
jury,  to  meet  once  in  every  alternate  or  second  month, 
in  the  place  of  the  professional  judge,  exercising,  at 
present,  this  power;  whose  labours  might,  in  such 
case,  be  given  in  the  court  of  criminal  tiial,  before 
whom  the  bills  to  be  found  by  this  grand  jury  might 
be  tried,  to  the  relief  of  the  two  alcaldes,  in  respect  to 
their  attendance  there,  as  well  as  in  the  civil  court ;  — 
by  extending  the  powers  of  the  criminal  courts  in 
respect  to  bail  and  commitment;  by  granting  such 
power,  under  qualification  or  limitation,  to  the  local  and 
police  magisti'ates ;  by  giving  to  the  county  or  district 
magistrates,  called  commandants  of  quarters,  summary 
jurisdiction  in  the  country,  over  petty  and  police 
offences,  —  such  as  by  the  present  order  in  council, 
in  relation  to  criminal  justice,  is  vested  in  the  two 
alcaldes  in  ordinary,  in  the  capital  or  principal  town, 
and  suburbs ;  and  by  substituting  a  new  scale  or  gra- 
dation of  punishments,  more  suited  to  local  circum- 
stances and  means  of  enforcement. 

It  does  appear  to  the  humble  conception  of  the 
writer,  that  neither  the  common  law  and  statute  book 
of  Oreat  Britain,  nor  of  Spain,  furnish  a  scale  or  de- 
scription of  punishments  suited  to  the  localities,  or  to 
the  population  of  a  West  Indian  colony. 

Expediency  suggests,  that  the  power  to  investigate 
and  determine  piratical  offences,  should  be  also 
extended  to  the  criminal  courts  of  the  island  of  Tri- 
nidad, instead  of  the  present  ineffectual,  dilatory,  and 
expensive  mode  of  proceeding  and  trial,  as  directed  by 
the  46  G.  3.  c.  54 ;  more  particularly,  as  no  commis- 
sion, under  this  act,  exists  in  Trinidad. 

An  improvement,  too,  it  is  thought,  might  be  made 
in  respect  to  the  trial  of  revenue  cases,  as  they  are 
termed,  or  cases  of  forfeitures  and  penalties,  incurred 
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by  breach  of  Acts  of  Parliament  relating  to  trade  and 
revenue  in  the  colonies ;  and  by  violation  of  those  in 
reference  to  the  abolition  of  the  Slave  Trade.  Cases, 
in  England,  relating  to  the  breach  of  the  revenue 
laws,  are  triable  in  the  Court  of  Exchequer ;  but,  in 
Trinidad,  are  solely  cognisable  in  the  Court  of  Vice- 
Admiralty.  At  present,  the  examination  of  witnesses 
in  these  cases,  as  well  as  in  causes  purely  maritime,  is, 
according  to  the  course  of  the  civil  law,  on  written 
interrogatories,  previously  prepared  by  the  advocates, 
who  are  not  permitted  to  be  present  at  the  examination 
of  the  witnesses.  It  would  reduce  the  expense,  and 
expedite  the  trial,  if  the  examination  of  witnesses  were 
"  ore  tenus  "  at  the  trial ;  not  to  mention  the  decided 
advantage  which,  in  all  other  respects,  this  mode  of 
examination  possesses  over  that  observed  in  civil  law 
practice. 

These,  however,  are  points  adverted  to  with  diffidence 
by  the  writer;  and  he  leaves  their  consideration  to 
those,  whose  abler  judgment,  and  more  immediate 
province,  better  qualify  and  entitle  them  to  determine 
upon  their  expediency. 


LEWIS  F.  C.  JOHNSTON. 


Londonj  Jane  1,  1825. 
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1  HE  Institutes  of  the  Civil  Law  of  Spain,  which  we 
offer  to  the  public,  are  the  fruits  of  our  labour,  directed 
to  the  only  end  of  conforming,  as  far  as  possible,  with 
the  wishes  of  the  judicious  part  of  our  nation ;  who, 
lamenting  the  want  of  a  work  of  this  description,  look 
upon  the  understanding  and  practice  of  our  laws  as  a 
matter  of  difficulty  and  arduousness.  In  truth,  it  is 
not  easy  to  comprehend  the  first  ground-works  of  our 
jurisprudence,  with  the  painful  and  almost  insurmount- 
able labour  produced  by  the  very  extensive  reading  of 
so  many  and  so  various  collections  as  those  which  com- 
pose the  laws  of  these  kingdoms.  It  discourages  the 
most  determined,  to  see,  that,  without  the  help  of  some 
elements,  in  a  science  so  vast,  they  must  go  on  forming 
a  conception  of  it  with  only  the  study  of  the  increased 
accumulation  of  its  parts.  The  most  sagacious  and 
studious  become  confounded,  if  they  recur  for  assists 
ance  to  the  expositions  of  its  commentators,  because 
they  have  pretended,  with  what  intent  or  utility  we 
know  not,  to  discover  the  first  reason  of  our  laws  in 
the  principles  of  the  Roman  law ;  whereas,  our  legis- 
lators, who  were  imitated  by  their  successors,  not  only 
founded  them  on  others  very  dififerent,  but  disliked  the 
Roman  laws^  and  expressly  drove  them  from  their 
tribunals. 

The  Visigoths  prohibited,  under  certain  penalties,  the 
use  and  allegation  of  the  Roman  laws,  as  appears  from 
LI.  8.  &  9.  tit  1.  Lib.  2.  del  Fuero  Juzgo  :    this  prohibi- 
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tion  is  repeated  in  L.5.  tit  6.  Lib.  1*  del  Fuero  Real 

And  although  King  Alonzo  the  Wise  incorporated  into 

the  Partidas  many  Roman  laws,  declaring,  in  L.  15. 

L.i5.ttt.i.p.i.  tit  1.  P.  1.,  That  all  those  who  are  subject  to  the  maker 

of  the  laws,  which  he  prescribes  Jar  them,  are  obliged  to 
obey  and  to  observe  them,  and  to  be  judged  by  them,  and 
not  by  what  is  written  in  any  other  law,  made  in  any 
manner  whatsoever  ;  and  in  L.  6.  tit  4.  P.  3.,  speaking 
of  judges,  diat  they  shall  decide  the  suits  whidi  shall 
come  before  them,  properiy  and  faithfully,  as  promptly 
as  they  shall  be  able,  and  by  the  laws  of  this  book^ 
and  not  by  other  laws,  he  wished  it  to  be  understood 
that  he  banished  the  Roman  laws  from  his  dominions, 
m  the  same  manner  as  his  predecessors  had  done. 

wi^.^iuc^^'^'  '    ^^^  *•  ^^  '  •  Lib.  2;  Rec.,  which  is  the  first  of  Toro, 

declares  expressly  the  order  of  allegation,  proo^  and 
validity,  which  must  be  observed  with  respect  to  the 
laws  of  the  different  codes  of  the  kingdom ;  and  directs 
that  suits  be  determined,  in  the  first  place,  by  the  laws 
of  the  Nueva  Recopilacum,  and  in  default  of  them,  by 
the  common  law  or  customs  (Juet^os)  which  may  be  in 
ibrce,  and  the  laws  of  the  PartidaSM 

The  same  is  found  confirmed  by  the  royal  ordinance 
(pragmdtica  sancion)  of.  King  Philip,  of  14th  March, 
1567,  At  the  begimiing  of  the  Nueva  ReeopUmim: 
and  it  is  worthy  of  notice  that  in  none  of  these  Partidas 
is  mention  made  of  the  laws  of  tl^e  Romans. 

Nou2.tit2.         The  Aut  1.  tit  1.  Lib.  3.  Rec.  treate  of  the  abuse  of 

Lib.  S.  Nov. 

R«c.  citing  foreign  authors  in  preference  to  our  own,  and  the 

error  in  alleging  or  quoting  the  ci\41,  or.  Roma^  and 
canon  laws,  which  among  us  have  no  force  by  theiii# 

Lib.s.NoT. '     selves.*     The  same  Aut  1.  tit  1.  Lib.  2.  Rec,  &  L.  S. 

Rec.&L.S.tit2. 

Lib.3.Nov.  —  ■ — ■ 

Rfic. 

*  The  reader  who  has  any  prerious  acqiudiitanee  with  the  laws  of  those 

masters  of  jur^prudence,  the  RomaoSy  disposed  as  he  will  be  to  g^ve  every 

credit  to  the  authors  of  these  Institutes  for  their  admirable  arrangement  and 

compression,  into  so  small  a  compass,  of  the  substance  of  such  extensive  mat- 
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tit  l.Lib.S«Rec«  referred  tO|  declare,  that  in  case  of 
any  doubt  occurring  with  respect  to  the  interpretation 
of  any  royal  hiw,  or  in  the  absence  of  such  law,  re- 
course may  be  had  to  the  prince,  in  order  that  he  may 
interpret  and  decide ;  which  law  is  very  ancient  in  this 
kingdom,  as  it  agrees  with  Li.  11.  tit  1.  Lib.  2.  Fuero 
Juzgo :  and  this  is  repeated  in  L.  1.  tit  7*  Lib.  1.  del 
Fuero  Real;  observing  that  the  above-mentioned  L.3.  L.d.t8.Lib.s. 
tit  1.  Lib.  %•  Aec.  directs  the  non-use  of  the  law  of   ^' 
Madrid,  which  allowed  the  opinion  of  Baldo^  and  other 
fiireign  writers,  to  be  followed. 

In  consequence  of  this,  the  opinion  of  some  of  our 
countrymen,  who  pretend  that  in  default  or  in  the 


ter  ai  compoies  the  whole  body  of  the  Common  and  Statute  Law  of  Spain, 
will  entertain,  on  a  perusal  of  this  part  of  the  preface,  a  feeling  of  somewhat 
more  than  surprise;  a  feeling,  calculated,  perhaps,  to  induce  a  subtraction 
from  the  wisdom  and  merit  of  the  authors  of  the  work,  which  the  Translator^ 
wicfa  ft  ht  less  perfect  knowledge  than  he  could  wish  to  possess  of  the  lan- 
ffugD,  has  ventured  to  convert  into  that  of  his  own  country,  for  the  desired 
benefit  of  those  whose  interests  or  pursuits  may  have  rendered  an  insight  into 
the  jurispmdence  of  Spain  an  object  of  attunment 

Tlie  truth  is,  that  almost  every  civilised  European  nation,  which  may  wish 
to  assume  credit  for  the  originality  and  perfection  of  the  principles  of  its 
jurisprudence,  prochums  its  plagiary  in  the  very  promulgation  of  those  prin- 
ciplet^  ^nd  it  appears  something  like  an  act  of  imbecile  ingratitude,  to  wish 
to  cfinunish  the  debt,  more  or  less,  due  to  their  great  prototype,  Rome.  To 
no  nation  more  than  Spain  does  this  charge  attach  for  the  disavowal  of  this 
d^lagif^OfBif  A  reference  to  her  statutory  compilation,  called  *<  Sieie  Partidoi^* 
the  vaunted  production  of  the  wise  Monzo,  will  afibrd  more  than  a  sufficient 
rafiitation  of  any  pretensions  to  originality;  and  the  authors  themselves  of 
Iteae  Ingtitutei,  in  the  course  of  their  work,  appear,  by  their  admissions,  to 
have  forgotten  what  they  had  written  in  their  introduction. 

By  some  Spanish  law  writers,  the  Roman,  or  civil,  law  is  conndered  as 
the  conunon  law.  See  the  note  (m)  of  the  Translation  in  p.  14S.,  also 
CMitro,  Dkcwi.  Qit.  iohrelat  leyet^  Lib.  1.  Disc.  2.  p.  30.,  Lib.  8.  Disc.  1. 
p. 88.  90.  98.  151. 156.  tom.  1.,  and  Lib.  4.  Disc.  7.  p.  324.  tom.  2.;  Maa 
m^  Miiar*  ^  Itgaf,  p,  181. 184.  &  361.;  and  Don  A.  F.  Prieto  y  Soldo  Hu" 
for,,  dd  dertcho  Red  d0  E^hm.,  Lib.  3.  c  16.  p.  262.  n.  4.,  and  c  18.  p.  269. 
&97Q..n,3.  Puitmog,  the.  learoed  annotator  on  these  Institutes,  strongly 
repaounep^  the  f^y  of  the.  B^man  law;  being,  as  he  is  pleased  lo  express 
lupnK  &By  ^onvinoed.  b^  ipeason  and  experience,  that,  in  proportion  to  the 
IniowkidgB  wUch  ^  pcpfi^ssors  of  Spanish  jurisprudence  possess  of  ^he  Roman 
kwj  so  mych  the  more  proficient  they  are  in  the  knowledge  of  the  Spanish 
tow. 
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absence  of  any  royal  law,  recourse  must  be  had  to  the 
Roman  law,  falls  to  the  ground.* 

^ov!r^^^'^'       L.  4.  tit  1.  Lib.  2.  Rec.  directs  the  professors  of  law 

(JLetrados)  to  apply  themselves,  principally,  to  the 
study  of  the  royal  laws.    Thedecree  of  King  Philip  V., 

Nota3.tit.2.      of  1713,  &  AutS.  tit  1.  Lib.  2.  Rec.,t  command  the 

Re(L '  Spailish  law  to  be  taught  in  our  universities,  where  it 

had  been  customary  only  to  permit  the  study  of  the 
Roman  law,  for  the  better  illustration  and  knowledge 
of  that  which  should  be  studied,  as  King  Alonzo  XI* 
directs  in  L.  1.  cap.  28.  del  Ordenamiento  de  AlcaJa  de 

Ni^^iu^'*"*^'    13*8,  inserted  in  the  said  L.  3.  tit  1.  Lib.  2.  Rec. 

tFinally,  many  learned  men  of  Spain  have  been  con- 
vinced of  the  prejudice  of  this  abuse,  and  how  ad- 
vantageous it  would  be  to  banish  from  these  kingdoms 
the  Roman  laws  ;  but  chiefly  the  celebrated  Gaspar  de 
Criales  and  Arce^  the  Archbishop  of  Rhegio  in  Calabria, 
hath  shewn  this  with  weighty  reasons  in  his  letter 
(carta)  addressed  to  Philip  IV.  in  the  year  1646, 
p.  304.  &  seq. 

The  object,  therefore,  of  these  Institutes  is  to  pre- 
sent  the  maxims  and  principles  of  the  Spanish  law, 
conformable  to  its  laws,  and  not  to  the  abuses  which, 
perhaps,  practice  hath  introduced.  This  hath  obliged 
us  to  abstain  from  citing  the  laws  of  the  Roman  code, 
proving  every  proposition  by  only  our  own  suppletory 
law,  and  supporting  those  propositions  which  our  laws 
do  not  express,  and  the  knowledge  of  which  is  neces- 

*  Such  does  not  appear  to  be  the  case,  for  this  opinion  seems  to  be  strictly 
supported  by  nota  2.  tit.  2.  Lib.  3.  Nov.  Rec,  which  see. 

t  There  can  be  no  better  proof  of  the  estimation  in  which  these  Institutes 
are  held  m  Spain,  than  the  direction  contmnedin  a  statutory  enactment,  that 
they  should  be  read  by  the  professors  of  law  in  the  chief  universities  of  Spain. 
Vide  also  the  translation  of  the  IRttory  of  Spmuy  by  Laborde,  1st  vol.  p.  527. : 
and  it  may  not  be  improper  here  to  point  out  the  authority  with  which  an- 
other work,  often  quoted  in  these  Institutes,  vk.  Curia  FiUpicaf  is  stamped, 
*by  its  being  also  directed,  by  the  same  enactment,  to  be  read  in  these  uni- 
versities.    Vide  L.  7.  tit,  4.  Lib.  8.  Nov.  Rec.  * 
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sary,  by  the  authority  of  only  our  native  and  classic 
authors. 

The  definitions  are  laid  down  in  the  very  words  of 
the  law,  in  order  that  they  may  not  lose  the  force  and 
enei^  with  which  our  legislators  expressed  them.  To 
this  endy  our  consideration  has  been  directed  to  those 
dispositions  of  law,  which  have  had  their  origin  amongst 
us,  and  which,  therefore,  are  deserving  of  our  princi- 
pal care.  The  whole  work  is  divided  into  three  books, 
conformable  to  the  three  objects  of  justice.  Persons, 
Things,  and  Actions.  These  are  subdivided  into  titles, 
each  of  which  we  have  disposed  into  chapters  and 
sections,  noting,  in  the  margin  thereof,  for  greater 
clearness,  the  parts  or  heads  which  distinguish  the  prin«> 
cipal  matter,  and  have  not  servilely  followed  Justinian 
in  his  Institutes,  as  some  of  our  authors  have  done, 
without  utility  or  advantage.  Each  of  these  parts  or 
heads  is  there  particularly  treated  with  order  and 
geometrical  method,  which  has  appeared  to  us  the  only 
one  proper  to  render  intelligible  the  principles  of  our 
jurisprudence,  and  to  undeceive  those,  who  have  pre- 
tended to  consider  this  science  incapable  of  mathemati- 
cal demonstration. 

To  the  whole  of  this  work  there  appears  necessary  an 
introduction  * ;  in  which  we  have  given  a  clear  know- 
ledge of  the  four  states  or  conditions  of  our  legislation, 
composed  of  laws  of  councils  (canciliares),  of  customs 
or  the  common  law  (Jueros)^  of  laws  solely  of  the 
Cortes  or  assemblies  of  the  states,  and  of  decrees 
(decretos)^  royal  ordinances  (pragmdticas)^  orders  {cedi^ 


*  The  aathon  allade  to  a  valuable  historical  introduction  of  Spanbh  legis- 
huioDy  which  they  have  prefixed  to  the  text;  and  which  the  Translator  regrets 
his  occupations  have  prevented  his  presenting;,  with  the  translation  of  the 
work,  to  the  English  reader.  It  may  be  observed,  as  some  additional  excuse 
fior  this  omisBton,  that  this  introduction  relates,  more  particularly  to  Spanish^ 
parliamentary  history,  or  the  history  of  the  flifferent  Cortes  of  Spain,  than  to 
informatics  connected  with  jurispruden(;e. 
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ku)s  and  letters  from  superior  to  inferior  courts  (cartas 
acordadas).  To  avoid  all  confusion  in  a  subject  so 
obscure,  we  have  determined  to  treat  it  by  parts,  chro- 
nologically ;  giving,  opportunely,  information  of  the  ori^ 
gin  of  the  collections  of  our  laws  which  are  printed,  and 
from  which  these  Institutes  have  been  formed ;  of  their 
authors;  of  the  parts  of  which  they  are  composed  ; 
dieir  force ;  their  principal  commentators,  and  of  the 
best  edition  of  each.  Under  this  plan  are  set  forth  die 
national  councils,  that,  having  been  at  the  same  time 
general  assemblies  of  the  states  QCSrtes  generates^  gave 
dvil  laws  to  Spain. 

Mention  is  made  of  many  general  and  municipal 
charters  (Jueros)  of  the  nation,  which  have  not  escaped 
onr  research,  and  an  idea  given  of  the  most  remark- 
able, of  their  exercise  (nso),  and  of  their  confirmations, 
their  quotations  being  eonformable  to  the  manuscripts, 
tihe  greater  part  of  which  are  in  Our  possession*  The 
general  Gortes  that  have  been  held  for  the  purpose  of 
establishing  or  improving  our  jurisprudence  are  set 
forth,  of  which  we  point  out  the  petitions  or  acts  that, 
from  being  of  particular  note,  useful,  or  copied  into  the 
collections  of  the  statutes  (Recopilaciones)^  we  are  of 
opinion  ought  not  to  be  passed  over  in  ^ence  %  but  we 
omit  those  Cortes  which  were  not  suited  to  our  object, 
and  which  would  only  here  cause  prolixity  and  confu- 
sion. Lastly,  from  this  l^al  and  historical  information 
is  formed  the  perfect  idea  of  the  legislation  of  Spain ; 
the  definition  of  justice  is  given ;  what  law  is  amongst 
us  iS  explained ;  who  may  establish  it ;  on  whom  and 
when  it  lA  obligatory ;  and  what  force  it  has ;  and  in 
what  the  three  kinds  of  it,  use^  custom^  and  common 
law  (uso,  custombre,  y  fnerb\  differ. 

In  continuation  of  the  historical  information,  with 
respect  to  the  Spanish  legislation,  we  give  that  of  the 
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cuatcMDs  (Jueras)  and  legal  constitution  of  Arpgon  *,  to 
render  a  particular  service  to  that  province  which  gave 
birth  and  instruction  to  one  of  us.  And  in  pursuance 
of  this  design^  at  the  end  of  each  title^  we  separately. 
expound  that  p^  of  jurisprudence  peculiar  to  that 
kingdom  by  authority  of  its  customs  or  charters  {Jueros\. 
without  enlarging  on  others  of  which  the  practice  is 
conformable  with  the  common  law.  The  benefit  which, . 
according  to  our  humble  opinion,  it  is  inferred  must, 
hence  result  to  all  the  nation,  is  what  has  supported  us 
with  firmness  in  our  labour ;  and  although,  perhaps,  it 
will  not  be  a  work  perfect  in  all  its  parts,  we  shall  ever 
experience  the  satisfaction  of  having  opened  a  pi^h, 
until  now  obstructed,  by  which  the  learned  of  oux 
country,  being  enabled  to  penetrate  with  more  facility 
and  spirit,  may  arrive  at  rendering  it  perfecdy  even. 
This  we  jshould  desire  to  see  obtained  in  our  time,  and 
to  this  end  we  address  to  them  our  entreaties,  that  each, 
with  the  good  sense  and  science  with  which  he  is  en- 
dowed, may  give  to  the  picture  which  we  present  the 
fiilness  <^  light  of  which  it  shall  stand  in  need. 

Now,  therefore,  for  the  support  and  confirmation  of 
soma  things,  which,  perhaps,  the  readers  will  observe  in 
this  work,  we  beg  them  to  bear  in  mind  the  inform- 
ation  which  follows. 

Ist,  7]1iat  in  page  65.  of  the  introduction,  we  quote 
the  qiemorandum  of  Brotherhood  {quademo  de  her- 
mandad)f  which  the  noblemen  {hffosdalgo)  of  Burgos 
formed  in  the  Cartes  of  1315,  according  to  the  manu- 
script copy  which  we  keep  in  our  possession ;  but  we 
are  not  i^orant  that  it  is  printed  in  the  Book  of 
ios  de  Cdceres^  from  page  145.  and  part  of  it  in 
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*  The  TniMlator  has  not  coniidered  it  necesiaiy  to  embody  the  locil  or 
peculiv  ciuUNiis  of  Aragon  into  the  translation  which  he  has  the  honour  to 
submit  to  the  British  reader. 

a   4 


JXkff^  authors'   PB£FA€£* 

the^  Relaciones^genealiiigicas  of  the  Marquis  of  Trocdfalr 
App.  Escrit.  75. 

2dp  Of  the  CorteSy  whose  journals  or  proceedings 
Qjuademos)  have  been  printed,  the  editioQs  are  not  laid 
(U^wn  j  ^  fgr-akhough  we  have  seen  copies  of  all  of  thein^ ' 
and  from  them  cite  the  petitions  or  acts  (^peticiones)^ 
bojth  useful  and  useless,  yet  as  we  have  not  accurately 
ascertained  the  periods  at  which  they  were  delivered 
(repetidos)^  we  have  thought  that  we  ought  not  to 
venture  an  incomplete  information,  which  we  hope  to 
give  hereafter  more  enlarged. 

Sd,  We  do  not  treat  of  the  privileged  trials  (Juicios) 
of  AragoTiy  because  we  should  never  be  able  to  give  in 
this  compendium  so  perfect  a  knowledge  as  that  which 
is  found  in  the  well-known  manuscript  of  the  Marquis 
de  la  Corona,  and  particularly  in  the  Ilustracion  de  los 
quatro  procesos^  whicli  Doctor  John  Francis  Laripa 
published  in  the  year  177^* 

4th,  We  should  henceforth  incur  the  charge  of  in- 
gratitude, if,  with  a  knowledge  of  the  particular  value 
which  the  pubUc  hath  set  upon  this  work,  we  did  not 
here  ojQTer  the  testimony  of  our  acknowledgment  Some 
of  the  general  or  public  seminaries  of  Spain  have 
judged  it  well  adapted  for  instruction  in  the  elements 
of  our  jurisprudence.  The  new  method  or  course  of 
study  of  those  established  in  the  university  of  Granada, 
and  the  statutes  or  by  laws  of  the  college  of  San  Fxd- 
gencio  de  Mvrda^  expressly  prefer  these  Institutes  to 
any  that  have  b^en  published  to  the  present  time  in  the 
kingdom;  and  direct  that,  by  them^  the '  laws  and 
Spanish  code  may  be  taught  by  their  professors. 

5th,  Various  well-intentioned  persons  have  been  in« 
genious  correctors  of  this  edition.  Whenever  they 
may  correct  us  with  equal  foundation  and  wisdom,,  we 
shall  show  ourselves  grateful ;  because  our  whole  care 
is  directed  solely  to  effect,  and  not  to  controversy  and 
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provocation^  from  which  there  never  results  instruction 
to  youth. 

6th,  Finally,  let  the  public  be  informed,  that  at  the 
instance  of  these  same  persons,  a  considerable  addition 
has  been  made  to  the  introduction,  to  form  the  in* 
stmctive  and  historical  part  of  our  jurisprudence ;  and 
because  in  some  manner,  the  want,  which  there  is,  of 
its  maxims  or  truths  may  be  supplied,  whilst  one  of  us 
publishes  the  History  of  the  Civil  Legislation  of  Spain, 
which  is  in  preparation. 

END   OF  THE   AUTHORS*    PREFACE. 


Addition  to  the  Historical  Introduction  mentioned 

in  the  preceding  Preface. 

This  legal  and  historical  information,  which  we  have 
brought  down  to  this  period,  upon  the  four  states  or 
conditions  of  our  jurisprudence,  we  believe  will  suffice 
to  form  some  idea  of  what  Spanish  legislation  is ;  con- 
ceiving our  kings,  by  means  of  such  solid  ground-works, 
have  been,  at  all  times,  very  solicitous  and  careful  of  the 
right  administration  of  justice,  without  there  being 
observable  the  least  neglect  or  inattention  to  this  object, 
so  interesting  to  a  monarchy,  happy  from  those  early 
years,  which,  having  sprung  up  amongst  wars,  confusion 
and  turbulence,  hath  nourished  itself,  and  grown  with 
them,  until  it  hath  attained  to  rendering  itself  robust  and 
vigorous  in  the  pacific  days  of  our  always  unconquerable 
catholic  monarch,  Charles  the  Third  (whom  God  pros- 
per). Happy  days,  in  which  we  hope,  through  divine 
favour,   and  the  affectionate  love  of  so  beneficent  a 


sovereign  towards  his  people^  to  see  Spanish  juris- 
prudence acquiring  all  the  fulness  of  its  lustre,  by. 
which,  in  a  short  time,  that  dark  doud  of  ignorance 
and  confusion  must  be  dispersed,  that,  with  so  much 
self-injury,  conceals  it  irom  our  eight  and  knowledge* 
Let  us  see^  therefore,  upon  what  certain  principles 
justice  is  fi>und  established  among  us,  and  the  lawful 
consequences  which  ought  to  be  deduced  from  them, 
a^ording  .to  our  laws,  in  order  that,  being  prepared 
with  these  means,  we  may  proceed  to  the  study  of  the 
elements  of  our  law. 

The  only  object  of  law  is  justice,  which  is  **  Rooted 
virtue  (^raigada  virtud^  which  always  lasts  in  the  wills 
qfjust  men,  and  gives  and  distributes  to  every  one  equally 
L.i.tit.i.p.s.  his  due  or  right. ^^  L.  1.  tit  1.  P.  3.  All  law  is  divided 
into  written  and  unwritten.  Of  written  law  we  only 
know  one  kind,  which  is  law;  ^Ukat  is^  the  reading 
f  leyenda^,  in  which  there  exists  (ysLce)  written  instruction 
and  chastisement ;  which  binds  and  restrains  the  life  of 
man^  that  it  may  not  commit  evilj  and  points  out  and 
teaches  the  good  which  man  ought  to  do  and  prdctiseJ^ 

L.4.tit.l.P.l.    hi  4.  tit.  1.  P*  I. 

From  this  definition  these  four  principles  are  ex* 
tracted;  1st,  That  the  law  is  a  general  precept  tid 
all  the  kingdom.    2dL  That  no  one  can  establish  nor 

L.is.tit.i.p.1.  publish  it  but  the  king,  L,  1^.  tit.  1.  Part  1.    8d,  That 

all  those  who  live  under  the  dominion  of  the  king  are 

L.i5.at.i.F.i.  bound  to  obey  it,  L.15.  tit  1.  Partlw    4kth,  Thatdts 

virtues  or  maxims  are  seven }  to  beUeVCi  to  ordain^  to 
command^  to  tmitCf  to  reward,  to  forbid  or  prohibit,  and 

L.5.tit.i.F.i.   ^^  punish,  as  expressed  by  L%  5.  tit  1*  Pait  1.  ■       < 

From  the  first  principle  itfi^llows,  Ist,  That  die  law 
is  not  obligatory,  unless  published  by  proclamation 
(pregon).  or  edict,   executed  by  order  of  the  magis- 

L.i2.t2.Lib.s.  tr^e,  according  to  Auto  acordado,   1st  April,    I767. 

NoT.iuc.        gj^  jj^  immediately  on  being  published,   it  binds. 
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trithdut  any  excuse  or  exemption  being  admitted  under 
pretence  of  ignorance ;  because  all,  without  distinction 
of  person. or  quality,  are  bound  to  know  and  to  study 
it,  L,20.  tit  1.  Part  1.,  and  L.  1.  tit  1.  Lib.  2.  Rec,  l.2o.uu.p.i. 

,  L.l.t8.La>.S. 

which  clearly  repeals  the  limitation  of  this  rule,  which  Nov.  Rec. 
L.21.  tit  1.  Part  1.  draws.    9d,  That  the  law  ought  L.9i.titi.p.i. 
to  conform  itself  to  that  which  commonly,  and  not  that 
which  rarely,  happens,  L.8.  tit  1.  Part  1.    4th,  That  L.8.tit.i.p.i. 
it  ought  to  be  clear  and  intelUgible,  so  that  all  may  un- 
derstand it,  LL  8.  &  IS.  tit  1.  Part  1.  u.8.&is.tit.i. 

p.i« 
From  the  second  principle  it  is  inferred ;  1st,  That 

the  lords  of  vassals  cannot  make  a  law  without  having 
the  royal  permission  for  the  purpose,  neither  can  any 
other  person,  L.  12.  tit  1.  Fart  1.    2d,  That  the  laws,  L.is.titi.p.i. 
statutes,  and  ordinances,  which  a  corporation  (concejo)^ 
an  assembly  (Junta),  or  college  (coUegio),  establishes 
ibr  its  government,  have  no  force,  and  are  not  binding, 
if  they  want  the  royal  approbation,  L.8.  tit  1.  lib. 7-  ^-^ts.Lib.?. 
Rec.    Sd,  That  the  king  alone  can  annul  in  part  or  in 
whole,  and  interpret  the  law,  according  to  LI.  14.  &  17*  Li.i4.&i7.t.i. 
tit  1.  Part  1.,  with  other  laws.    4th,  That  he  may  ex- 
empt any  one   from   its  penalties   and  obligation,  as 
the  exceptions  of  Ll.S.  tit  8.  Part  7*  and  81.  tit.  4.  L.3.tit.8.p.7. 
Fkrt  5.  and  others  of  this  tenor,  prove.    5th,  That  only 
ibe  civil  laws  of  tiie  kingdom,  and  not  other  foreign 
laws,  are  binding,  L.  8.  tit  S.  Lib.  1.  Fuero  Juzgo  *, 
and  those  agreeing  with  it 

From  the  third  principle  it  is  inferred,  1st  That  those 
who  shall  live  for  any  time  in  the  kingdom  of  the  law- 
giver, aire  bound  to  c6ntract  and  litigate  according  to 
the  laws  of  the  country,  unless  they  should  contract 
with  respect  to  real  property,  situate  in  other  countriest, 


*  QiMnvy  if  the  lawi  of  the  Fuero  JuMgo  are  in  tone  ?  Vide  p.  7.  Introduction 
of  tlw  work,  whire  it  k  said  that  they  are  out  of  use  in  flpoin;  and  vkk  L.  S« 
tit  s.  Ub,  5.  Nov.  Rec. 

t  The  law  quoted  does  not  itself  make  thb  exception. 
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L.i5^iiti.F.i.  L.  15.  titl.  Parti.    2dy   That  offenders  ought  to  be 

punished  according  to  the  law  of  the  dominion  in  which 

L.i5.tit.i.p.i.  they  transgressed  or  contravened  it,  L.  15.  tit  1.  Part  !• 

3d,  That  the  law  does  not  cease  to  bind  by  its  non*use» 
it.being  necessary  for  it  to  be  repealed  in  order  not  to 

N<Jr!'R^.^'^'  be  in  force,  Auto  2.  tit  1.  Lib.  2.  Rec 

Finally,  conformable  to  the  seven  virtues  or  maxims  of 
law,  it  is  evident,  1  st,  That  its  precepts  ought  to  be  re- 
specting things  good,  reasonable,  just,  and  not  opposed 

Li.w.t.i.p.1.  to  the  law  of  God,  LI.  1.  &  4.  tit  1.  Part  1.    2d,  That 

the  time  and  place  when  and  where  the  law  is  published 
ought  to  be  suitable,  L.  4.  tit  2.  Lib.  i.delFuero  Juzgo. 
9d,'  That  the  laws  should  reward  and  punish  according 

L.s.ut.i.p.1.    to  the  merit  or  desert  of  each  one,  L.  3.  tit  1.  Part.  1. 

4th,  That  the  laws  should  unite  men  by  love  and  friend- 

L.7.tit.i.p.i.    ship,  L.  6.  tit  2.  Lib.  1.  Fuero  Juzgo,  and  L.  7.  tit  1. 

,  7  .  Part  1.    5th,  That  the  prince  ought   to  observe  the 

law,  although  he  cannot  be  compelled  to  do  so*,  LI.  15. 

^.i5-i6.tit.i.    ^  16^  ^i^  1^  p^rt.  1.     6th,  Thai  the  law  ought  to  be 

\  .   .^- ,      made  by  wise,  learned,  faithful,  and  upright  men,  L^9. 
i4^.titi.p.i.     tit  1.  Part  1. 

Under  the  name  or  term  of  unwritten  law,  we  dis- 
tinguish  three  kinds ;  those  are  use,  custom,  and  the 
common  lawt  (uso^  costumbre  y  fuero).  Use  i4  that 
which  arises  from  those  things  which  a  man  says  and 
does,  and  is  of  long  continuance,  and  without  any  in- 
i  ■  ■    '  ■■■  

^  L.  15.  tit  1.  p.  1.9  qaoted  in  the  text,  o^/m.,  would  seem  to  go  the  full 
length  of  the  dvil  law  maxima  **  Princept  legibus  tolutut  etty  Vide  Browne^ 
CSv.  Xr.,  p.  19.  &  80.  c  l.introd.;  and  HaHfax^t  'Anafysit  Civ.  Law,  preface, 
p.  4.  adfia^  and  note  («)  therein :  bat  certainly  the  language  of  L.a6.  tit.  |. 
p.  1.,  also  quoted  in  the  text,  does  not  recognbe  such  doctrine  :  '*  and  for  the 
above-mentioned  reasons,  kings  are  bound  to  observe  the  laws,  and  all  others 
of  the  land  in  common."  B  por  egUu  raxonei  tohw^ekat  iom  ba  reyet  tetmtkm 
de  las  guardar  ^todot  lot  otrot  de  la  Herra  communalmenie,  L.  16.  tit.  1.  P.  I. 

f  I  can  find  no  appropriate  term  for  this  word  (Jvtro);  that  which  I  have 
applied,  embraces  more  its  meaning  than  any  other  I  am  acqumnted  with : 
for  particular  information  respecting  the  meanings  difference,  &c.  of  these 
three  terms,  vide  Arte  Historica  y  legal  por  Mesa,  Lib.  2.  c.3.  5.  &6.  com- 
mencing p.  1S6. 
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tenrupiion,  L.  1.  tit^.  Part  1.      In  order  that  a  use  utM»,9,w^u 

be  valid,  five  things  ought  to  concur,  1st,  That  it  be  of 

a  thing  from  which  good  may  follow,    dd.  That  it  be 

public    8d,  That  there  intervene  the  general  consent. 

4th,    That  it   be  not   opposed  to  any    written  >  law. 

5th,  That  it  have  the  consent  or  order  of  the  king, 

U*  2.  &  3.  tit  2.  Part  1.  LL8is.t.a.p.i. 

Custom  (costumbre)  i5,  the  law   (derecho),  or  rule 

(foero),  wfiich  is  not  written^  and  which  men  have  used 

Jbr  a  long  timet  supporting  themselves  hy  it  in  the  things 

and  reasofis  with  respect  to  which  they  have  exerdsed  iti 

L.4.  tit  2.  Part  1.  «  L.4LtiL8.p.i. 

On  this  definition  are  founded  three  axioms,  1st,  Thai 
<!Ustom  is  introduced  by  the  people,  under  which  name 
ve  understand  the  union  or  assemblage  of  persons  df 
all  descriptions  of  that  country  where  they  are  col- 
lected, L.  5.  tit  2.  Part  1.  2d,  That  it  receives  its  L.5.tita.p.i. 
authority  from  the  express  or  tacit  consent  of  the  king^ 
L.5.  tit  2.  Part  1.  3d,  That  once  introduced,  it  has  L.5.at.2.p.i«' 
the  force  of  law,   L.  5.  tit  2.  Part  1.  L.5.tit.s.p.i. 

From  the  first  axiom  it  is  inferred,  1  st.  That  in  or- 
der to  establish  a  custom,  the  whole  or  greater  part  of 
the  people  ought  to  concur  in  it,  L.  5.  tit  2.  Part.l*  L.5.tit8.p.i. 
2d,  TTiat  ten  years  must  have  elapsed  amongst  per- 
sons present,  and  twenty,  at  least,  amongst  persons  ' 
absent^  in  order  to  its  being  introduced,  L^  5.  tit  2. 
Part.  1.  Sd,  That  in  default  of  this  continuance,  it 
Shall  be  proved  by  two  sentences  of  judges,  or  judg- 
ments given  upon,  or  according  to  it,  L.5.  tit  2.  P.l* 
4th,  That  for  the  same  proof^  one  sentence  alone  shall 
be  sufficient,  when  this  was  given  upon  a  question^ 
whether  that  which  was  alleged  to  be  was  or  was 
not  a  custom,  and  the  judge  determined  that  it  was» 
L. 5.  tit 2.  Parti. 

From  the  second  axiom  it  follows,  1st,  That  tacit 
consent  cannot  be  supposed  or  presumed,  when  the 
custom  is  opposed  to  the  law  of  God^  to  good  reason, 
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L.5Liit9.p,i.    to  the  law  of  the  kingdom,  and  to  natural  law,  L.  5v 

uiti^v^T'^  tit  2.  P^rtl.,    L.S.  titl.  Lib.  2.  Rec.  and  Aut.2. 

K«^  tit  1.  Lib.  2.  Rec.     2d,  That  the  custom  introduced  by 

error,  stealth,  or  with  force,  and  opposition  of  some,  is 

L.6.tit,2.p.i.    of  no  validity,  L.5.  tit.  2.  Part  1. 

From  the  third  axiom  it  proceeds,  1st,  That  custom 
ought  to  possess  the  virtues  of  Law.     2d,    That  it 

L.6.tits.p.i.    ought  to  be  a  good  interpreter  of  it,  L.  6.  tit  2.  Parti. 

3d,  That  being  general  and  immemorial,  it  may  repeal 
or  alter  the  anterior  law,  by  the  approbation  of  the 
prince  being  supposed  or  presumed,  L.  6.  tit  2.  Parti. 
vide  Bcmi  aptmtam.  on  L.  4.  tit  2.  Part  1.  4th,  That 
it  is  itself  destroyed  and  repealed  by  a  new  law^  or  by 
the  revocation  of  the .  ancient  custom,  L.  6.  tit  2. 
Parti. 
There  are  two  kinds  of  custom,  one  general  and  the 

L.4.tit,^p.i.    other  special  or  particular,    L.  4.  tit  2.  Part  1.     The 

special  or  particular  custom  is  of  two  sorts,  either  with 
respect  to  a  specific  or  determinate  thing,  ex.  gr.  with 
respect  to  a  particular  place  or  person,  or  with  presect 
to  the  whole  of  certain  persons  or  places.  The  ge- 
neral is  with  respect  to  specific  acts  of  all  the  inha- 
bitants of  the  kingdom.  Hence  it  arises,  that  a  custom 
generally  introduced  by  all  the  kingdom  may  destroy 
the  law ;  but  a  particular  custom  in  any  province  or 
seignory,  has  only  this  effect  in  that  district  or  part 

L.6.tit.3.P.i.    where  it  hath  been  exercised,  L.  6.  tit  2.  Part  1. 

JPuero*  (JhrwnC)  is  a  use  and  custom  combined,  as 

L.7.tit.3.p.i.    appears  from,  L.  7.  tit  2.  Part  1.  By  this  definition  it  is 

certain,  that  2ifuero  has  the  force  of  law,  L.  7*  tit  2. 
Fart  1.  2d,  And  consequently  it  must  possess  the  cir- 
ounstances  which  a  use  and  custom  require,  in  order 

L.8.tits.p.i.    to  be  valid,  L.  8.  tit  2.  Part  L 


*  I  cannot  find  an  appropriate  term  for  this  word  in  our  language,  except 
4iat  of  the  common  hw;  it  ranker  in  authority  above  the  Partidat,  and  follows 
the  iVbmftma  Mecop.i  the  laws  of  the  Partidat  have  authority  in  defiuilt  of 
a  law  of  the  3ro9.  iZfc.  add  a  ^yWfro/'   ruhh.8.  tit.  2.  Ui>.5.  Nov.  Rec. 
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TITLE  I.  C  »  ] 

OF  PERSONS  IN  THEIR  NATURAL  STATE  OR  CONDITION. 

■ 

It  being  necessary  to  divide  this  work  into  three  books,  in  Cap.i.  Oftha 
conformity  with  the  order  of  the  three  objects  of  law,  which  are  ^^^  ^men  in 
persons,  things,  and  actions,  we  must,  in  this  first  book,  which  e^^  **^  ^^' 
relates  to  persons,  treat,  before  all  things,  of  their  state  or  con- 
diti(m.     A  person  is  man,  considered  with  reference  to  his  state ; 
wherefore  it  is  said  that  there  cannot  be  a  person,  unless  he  be 
considered  in  one  state  or  the  other. 

State  is  the  condition  or  manner  in  which  men  live,  or  exist, 
L.l.t.2S.  P. 4.     The  variety  of  conditions  arises  from  the  na-  L.i.tit.23.P4. 
tare  or  from  the  will  of  men :  hence  the  state  of  men  is  divided 
into  natural  and  civil. 

According  to  their  natural  state,  men  are  either  to  be  bom  ',  §  i;  Of  thefiwt 
or  are  actually  bom.     With  respect  to  the  former,  through  hu-  j^^ni  sute  of 
manity,  it  is  established  that  when  what  is  done  is  in  their  men  into  that 
&vour  ^  it  availeth  or  advantageth  them  as  though  they  were  bom,  and  of 
bom,  L-8.tit2S.  P.4.  Uu-eactudlr 

,       bom. 

From  this  principle  of  law  it  follows,   1st,  That  those  to  be  L.3.t.2S.P.4 
bom  (or  in  ventre)  may  retain  or  preserve  all  their  rights  with- 


*  t.  e,  in  ventre  of  the  mother. 


*  On  the  contrary,  what  is  laid  or  done  to  the  injury  of  thdr  oersom,  or 
property^  shall  not  prejudice  them.     Vide  L.  5.  tit.  S5.  P.  4. 
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out  any  damage  or  prejudice  until  the  time  of  their  birth,  Lara^ 

[  2  ]        Compendium  Vit<B  Hominisj  c.l.n.4.     2d,  That  this  privilege 

of  law  takes  effect  only  when  the  person  to  be  bom  shall  come 

forth  from  the  womb  of  his  mother  alive  and  perfect,  L.2.  tit.  8. 

L.s.t.5.Lib.io.  L.5.  Rec     Sd,  That  the  person  not  yet  bom  is  considered  part 

.    of  the  mother,  in  as  far  as  it  produces  benefit  to  it :  wherefore, 

4th.  Any  capital  punishment,  torment,  or  other  punishment  to 

which  a  pregnant  woman  is  condemned,  is  deferred  until  she 

L.s.tit.ss.P.4.  brhig  forth,  L.8.  tit  23.  P. 4.    5th,  That  if  any  one  is  interested 

in  the  inheritance  or  succession  of  a  person  not  bora,  he  may 
place  a  watch  ^  or  guard  on  the  pregnant  woman,  and  the 
birth  or  delivery  ought  to  be  made  known  to  the  party  so  in- 

L.i7.tit.«.P.«.  terested,  L.  17.  tit. 6.  P. 6k     6ih,  That  if  the  king  die  and  the 

queen  be  left  pregnant,  homage  or  service  is  to  be  done  in  the 
name  of  the  unborn  successor,  Gr^orio  Lopez  on  Lcem  5.  tit.  15. 

L^.t.i5.P.8.     p^2.  Gl.  1.     Finally,  many  are  the  effects  or  purposes  for  which 

persons  are  considered  bom,  who  are  still  in  ventre  of  their 
mother,  but  being  foreign  to  the  subject  of  this  chapter,  reference 
may  be  had  to  Lara,  c.4.  before  quoted. 

Persons  actually  bora,  are  those  who  have  come  forth  from 
the  womb  {ventre)  of  their  mother  alive.  Hence,  it  is  inferred, 
1st,  That  those  deserve  not  this  name  who  are  bom  or  taken 
from  the  Womb  {ventre)  of  their  mother  tnthout  human  shape 

L.5.tft83.P.4.  or  form,  called  monsters.  L.  5.  tit. 23.  P«4.    2d,  These  monsters 

are  not  ranked  in  the  number  of  childnoDy  but  are  considered  as 

L.5.tit.S3.P.4.  dead,  L.5.  tit2S.P.4.     Sd,  That  those  who  are  bora  with  a 
^  human  form,  although  they  may  have  a  defect  ia  some  limb  or 

L.5.tit.S3.P.4.  part  of  the  body,  are  considered  as  persons^  L«5.tit2S.  P.4. 

4th,  That  of  two  borq  at  the  satne  tiihe,^  the  male  is  presumed 
\xmi  before  the  female;  and  if  bodi  are  males,  and  it  does  not 
appear  who  is  first  bom,   the  inheritance  is  equally  divided 

L.i2.t.s8.P.7.  between  them,  L.12.titS3.  P.7.    5th,  That  ii*  order  for  the 

child  {feto)  to  be  considered  natural  and  capable  of  inheriting^ 
and  ictr  other  legal  purposes,  it  is  required  that  when  it  is  bom, 
it  be  altogether  alive ;  that  it  be  bora  in  lavrful  time,  which  is 

L.4.tU.9S.P.4»  decbred  by  L.4.  tit  23.  P.  4.  to  be  the  seventh,  ninth,  or  tenth 

month,  and  not  the  eighth  ^  or  eleventh ;  that  it  live  twenty-four 

L.s.t.5.Lib.io.  hours,  and  that  it  be  baptized,  L.2.  tit  8.  L.5.  Rcc.     The  post* 

Not.  n6C 


^  Sec  the  further  restraints^  Ac.  which  may  be  imposed  on  a  woman  in 
this  situation,  under  L.17.  tit.  6.  P.  6.;  and  vide  1  Bloc.  Com.  Lawi  qf 
-Bfig.  p.456.  15thEd. 

♦  Ptdadoi  justly  .observes,  that  L.4.  tit.SS«P.4.  implies  legitimacy  of 
Wrth  also  in  the  Stb  month.     Vide  Greg,  Lop.  Gl.  S.  ibid. 
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ImiDOQs^  child  is  that  born  after  the  death  of  the  &ther,  L.20.  L.90.titKP.6. 

Mankind  in  the  second  place  are  bom  either  males  or  females ;        ^A'^ 
and  thoui^  in  case  of  doubt  their  rights  are  equals  yet,  as  our  cond  diniioo  of 
la«B  confcnn  themsdlves  to  that  which  generally  happens,  wis-  ^j^^*^. 
dant  being  possessed  in  a  greater  degree  by  men,  and  women  maiM* 
being. by  natoM Inore  firaO,  it  hence  follows,  that  the  condition 
cC  die  fMDfir  ia  better  than  that  of  the  latter  with  respect  to 
many  thiiq;s»  ^  L.S.  tit  23.  P.  4.  Veia^  diseri.  4.  n.4.  y  n*  88.  L.2.tit83.P.4. 

From  this  axioni»  we  deduce  1st,  That  men  only,  to  the  ex- 
dusion  of  women,  can  obtain  public  employments  and  offices, 
as  is  inferred  from  the  reason  given  by  L.4.  tit. 4.  P.  3.  for  ex-  J^4Ltit.4.P.3. 
dsdiBg  the  latter  firbm  the  office  of  judges  unless  they  have  the 
sttgnoKy  crver  vassals.  ^  2d,  That  ignorance  of  law  does  not, 
in  nnny  instances,,  prejudice  .women,  ^  LL3l.titl4.P.5.  and  L.si.t.i4.P.5. 
21  tit.  1.  P.  1.  3d,  lliat  the  hermaphrodite  enjoys  the  rights  be- 
loBgiag  tQ'that  sex  which  shall  most  prevail. 

In  tbfe  diird  jimot^  men  are  of  fall  age,  f.  e.  above  the  age  of  ^^2^^/^"]^ 
twenly-five  years,  or  minors.    The  latter  are  so  considered  with  stateintomajon 
respect  to  the  period  preceding  and  succeeding  puberty,  which,  *«>d  «»«>«»• 
with  regard  to  males,  begins  at  the  age  of  fourteen,  and  with 
respect  to  females  at  the  age  of  twelve,  LLl2.  and  21.  tit.  16.  Ll.i3.si.t.is. 
P.6.     Before  the  age  of  puberty,  they  are  called  pupils,  L.4.  l^'^.  ,j  p - 
tit  11.  P. 5.;  and  in  this  age,  a  distinction  must  be  made  with  \.V 

respect  to  infimcy,  which  ccmtinues  until  seven,  L.  1.  tit. 7.  P. 2. ;  W'^^^'^^a 
L*4.titl6.  P.4.    From  this  age  to  ten  and  a  hal^  both  males 
and  females  are  said  to  be  near  infancy,  and  then  they  are  not 
sabject  to  punishment,     L.8.  tit 31.  P. 7.  and  L.8.  tit9.  P. 7.  j^jj-f^f  •^^• 
From  diis  period  (ten  and  a  half)  to  that  of  puberty  ^,  they  are 
said  to  be  near  or  approaching  to  puberty,  and  are  considered 


*  Tliit  tefm  is  alio  extsndMl  to  the  child  born  aller  the  father  has  madfi 
k  last  will.     Vide  L.  sa  tit.  1.  P.  6. 

«  The  law  quoted  in  the  text»  L.S.  tit.SS.  P. 4. does  not  specify  or  parti- 
culariie  them. 

7  The  queen,  ftc  may;  but  then  such  women  must  exercise  the  office  by 
a  eonoeil  df  wise  men,  as  slated  io  the  law  quoted  in  the  text. 

*  L.^.  tit.  14b  P.  S.  Women  come  under  the  benefit  of  the  exception  of 
this  law,  which  de|MPtvea  others  of  the  right  to  recover  back  a  legacy  paid 
Qodsr  an  invalid  wiU»  on  the  allwed  plea  of  ignorance  of  the  1^  imper- 
ftetkmt  or  defect  of  the  will.  But  L. si.  tit.l.  P.l.  limits  the  benefit  of 
the  plea  oC  igponuice  of  law  to  nmple  countrywomen.  And  Greg,  Lop. 
Gl.ia  on  thb  law^  says,  that  regularly  this  plea  does  not  excuse  women. 
Arn^  see  ia  HRppert  os  this  dictum  of  the  learned  commenUtor,  L.  l.  tits. 
Ik^a.  Ndr.  iU^d^i.  lit.  1.  Ub.a.  R^) 

*  Nil  jPrtiiO;  is  €  aienAi  Iharefrom.   rnUGreg.Lop.  OlS.L.9.  ^Ul. 
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lM6.t.5  P  6.  •  ^P^^^®  of  dole  (dolo)  and  malice,  and  consequently  are  subject 
Ii.2.t.7.&L.4.  or  liable   to  punishment,^®   L.6.  tit 5.;  L. 2.  tit. 7.;  and  L.4. 

ll*i7.uil*^.7.  ^^- ^^-  ^•^•'  ^^  ^-  ^'7.  tit  14.  P. 7.,  and  other  laws. 
AlimeBttochiL-      The  obligation  of  providing  aliment  "  for  the  issue  attaches, 
dren,— opcm     for  the  first  three  years  of  childhood,  to  the  mother.  .  From^this 

whom,  and  for.,  'L  i.-i-ii  t 

how  loogi&c.  period  to  twenty-five  years  of  age,  this  duty  devolves  upon  the 
the  obligation     fether,  who  is  also  obli^red  to  afford  them  suitable  education,  ^' 

of  providing  de-  xi  i  •  t>     " 

▼olvea.  LI.  2.  and  S.  tit  19.  P.  4.,  except  they  prove  ungrateful  to  their 

^'r*4  l'*^^*  father,  or  have  sufficient  means  of  their- own,  L.6.  tit  19.  P. 4. 
P.6.tit.i9.P.4.  Bu^  if  ^^^  mother  be  poor,  the  &ther  b  obliged  to  provide  ne- 
^     ^      ^       cessaries  to  rear  the  children.  ^® 

To  whom  duty 

attacbM  in  case       In  case  of  lawful  divorce,  the  party  on  whose  account  it  took 

of  diTovca.         place,  must  provide  aliment  out  of  his  or  her  particular  means 

for  the  children ;  and  the  care  or  charge  of  them  devolves  to 
the  parent  whose  conduct  did  not  give  rise  to  the  divorce,  '^ 

JU3.t.  19.  P.4.    L.  3.  tit.  1 9.  P.  4. 

Poverty  furnishes  an  exemptimi  or  excuse  to  the  parents  from 
providing  alunent  for  then*  children,  in  which  case  the  obligation 
attaches  to  the  grand  parents,  provided  they  have  the  means,  ^^ 

l^4.tit.i9.P,4   L.4.  tit  19.  P. 4. 


^  But  to  a  lesser  punishment  than  persons  exceeding  17  years;  for  until 
ihis  age,  the  punishment  ik  mitigated  in  proportion  to  the  age  and  malice 
of  the  ofienaer.  Palacioi,  N.l.  referring  to  L.8.  tit.  31.  r.7.;  and  L.9. 
^t.Il.  Lib. 8.;  and  auto  19,  tit.  11,  Ltb.8.  Rec.  [LI. 2.  and  5.  tit.  14. 
Lib.  12.  Nov.  Eec.] 

The  concluding  part  of  L.8.  tit.  31.  P.  7.  gives  rather  a  wide  discretion  to 
the  judse — the  [>ower,  on  mature  consideration  of  the  circumstances  of  the 
case,  of  augmenting  dimiobhing,  or  remitting  the  punishment. 

>i  This  word  alunent  includes  all  sorts  of  necessaries  and  education 
suitable  to  property  and  rank.     Vide  Teatro  de  la  Leg,  tit.  AUmentot, 

14  Palaciot  says,  that  the  father  is  not  bound  to  furnish  aliment  to  his 
diild  until  the  age  of  25,  and  that  the  laws  dted  in  the  text  do  not  deter- 
mine this,  nor  any  other  age;  but  that,  on  the  contrary,  L. 6.  tit.  19.  P. 4., 
as  also  the  text,  states  that  the  father  is  released  from  this  obligation  when 
the  son  has  wherewithal  to  maintain  himself;  or  is  able  to  earn,  decently, 
his  livdihood;  or  aflfords  grounds  of  its  discharge  on  the  part  of  his  father, 
as  in  the  case  of  ingratitude. 

u  And  eouaily  so  is  the  mother,  in  case  the  father  be  poor.  Palaciot, 
referring  to  L.  4.  tit.  19.  p.  4.    ^ 

14  But  if  the  mother,  havine;  the  guardianship .  of  the  children  on  such 
account,  should  marry  acain,  sne  b  no  longer  entitled  to  have  the  care  of 
them ;  nor  is  the  father  bound  to  make  her  anv  allowance  on  this  account, 
but  should  then  take  the  children  under  his  cnarge,  and  provide  for  their 
support,  &c.  if  he  has  the  means.  And  with  reference  to  the  rule  in  the 
text,  it  must  be  observed,  that  if  that  parent  whose  conduct  gave  cause  to 
the  divorce  be  poor,  and  the  other  be  rich,  the  latter  must  provide  for  the 
support  of  the  children.     Palacioi,  who  cites  L.4.  tit  19.  P.  4. 

1^  Children  and  grand-children  are  equally  obliged  to  maintain  their 
parents  and  grand-parents,  if  they  should  be  reduced  to  poverty,  inasmuch 
as  this  is  a  natural  and  reciprocal  obligation  between  ascendants  and 
descendants.    Palaciot,  referring  to  the  beginning  of  tit.  19.  p.  4. 
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This  obligation  extends  or  applies  to  the  case  of  natural 
children,  with  some  limitation  as  to  those  begotten  in  adultery 
and  incest ;  the  charge  of  bringing  up  whom  attaches  alone  to 
the  relations  by  the  mother's  side  ^^,  as  being  evidently  hers, 
and  not  the  Cither's,  L.5.  tit  19.  P.  4.  L.5.tit.i9.P.4. 

Lastly,  the  minority  of  both  males  and  females  continues  from 
puberty  to  the  age  of  twenty-five,    L1.4.  and  5*  titll.  P.5. ;  Ll.4&5.tit.ii. 

L. 2.  tit  1 9.  P. 6.  tiu i*9*P6^* 

It  must  be  observed,  that  persons  under  eighteen  cannot 

exercise  any  office  in  towns  ^^,  nor  till  tl^n  are  they  liable  to- 

serve  in  the  militia  ^^  according  to  the  Ordenanzas  de  Quintas 

tk  16  de  Naoiembre  de  1761. 
In  the  fourth  place  persons  above  twenty-five  years  of  age  %4,Tim 


are  either  young  or  old.  Youth  begins  at  twenty-five,  and  f|J]J^^^J^ 
continues  to  fifty  in  men,  and  forty  in  women,  according  to  a  andold 
decision  of  Narbona  Annales  Juris  an.  50.  qusest.  1  •  At  the  ages 
of  fifty  and  forty,  according  to  the  respective  sexes,  old  age 
begins,  an  age  to  which  respect  is  due,  and  many  privileges 
bdong,  which  are  fully  treated  of  in  Laroj  c.SO*  i^,  and  which 
shall  be  noticed  in  their  proper  places,  it  being  enough  to  observe 
in  thb  place,  that  the  age  of  forty  exempts  from  military  service 
according  to  the  Ordenanza  de  1761,  before  cited. 


^  By  rdatioiM^  (observes  Palacios)  must  be  understood  here  the  ascend- 
ants by  the  right  or  direct  line.    L.  5.  tit.  1 9.  P  4. 

>7It  must  not  be  hence  inferred,  that  at  18  years  of  age  persons  are 
digible  to  all  public  offices  or  employments.  A  person  must  be  above  90, 
who  is  i^pointed  to  the  situation  of  an  ordinary  judge  Cjnez  ordinario) 
hiS.  tit. 9. lib. 3.  Rec.  (L.3.  tit.  1.  lib.I I.Nov,  Rec.);»  and  advocates  {letra^ 
dos)  cannot  exercise  anv  judicial  office  or  employment,  nor  that  of  coroner 
{pa^idndor)  nor  of  relator,  until  the  age  of  26,  L.2.  tit.  9.  Lib.  5.  Rec. 
[b.6.  tit.l.Ltb*ll.  Nov.  Rec.]  No  one  cau^  be  an  escribano,  until  he  hath 
cpflopleted  25  years,  L. 30.  tit.  25.  Lib.4.  Rec.  [L.2.  tit.  15.  Lib.  7.  Nov.  Rec] 
nor  can  one  be  an  attorney  at  law,  or  judicial  attorney  (procurador  a 
pieyioi)  until  25,  L.'5.  tit. 4.  P.3.    Palacu>t.(l), 

^  Tne  ordinance  of  37th  October,  1800,  for  recruiting  the  army,  declares 
them  fit  from  the  completion  of  1 7,  to  the  completion  of  36  years.  But  in 
respect  to  the  ballotting  for  every  fifth  man  {quiniat),  the  ordinance  or  rule 
whieh  is  made  or  published  on  the  occasion,  must  be  the  ^ide  in  such 
case.  Tlie  general  ordinances  of  the  army  make  persons  liable  to  serve 
from  16'  to  40  years  of  age,  in  time  of  peace;  and,  in  time  of  war,  frouMi 
18  to  40.     Palacioi  (2)..  . 

>'  Ci^.  3 1 .  according'  to  Palacios . 
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[  5  ]  TITLE  II. 


OF  THE  GUARDIANSHIP  OR  TUTELAGE  AND  CURATORSHIP. 

1  HE  third  divisicm  which  we  have  made  of  persons,  according 

to  their  natural  state,  into  minors  and  majors,  leads  tis  here  to 

treat  of  guardianship  and  curatorship,  as  peculiar  or  bdonging 

to  these  ages. 

^JJ^     .  Guardianship  is  the  protection  which  is  given  and  afforded 

ortntdwe.        to  the  free  male  orphan  under  fourteen  years  of  age,  and  female 

^*^j   p      under  twelve,  who  cannot  protect  themselves,  L.l.titl6.  P. 6. 

Whence  it  follows  that  guardianship  or  tutelage  is  the  stftne  as 
protection,  and  tutor  the  same  as  guardian  of  an  orphan.   >  By 
orphan  is  understood,  one  who  has  no  father,  with  the  difference 
that,  formerly,  this  appellation  was  given  only  to  those  who 
were  without  father  or  mother  until  they  reached  the  age  of 
fourteen,  as  laid  down  in  L.  1.  tit  S.  Lib.  4.  Fuero  Juzgo* 
diiiiJ?*<w"""        ^^  ^  certain  that  the  supreme  guardianship,  or  care  of  or-* 
of  orphans  be-    phans,  is  Centered  in  our  kings,  and  their  magistrates,  who  have 
Id^and^       wished  to  take  them  under  their  favour,  care,  and  protection, 
magistrates.       as  appears  clearly  from  L.  14.  tit.  18.  P.  3.,  and  from  L.20.  tit.23« 
Liiatics.p  s*  ^•^*    H^^c®  arises,  no  doubt,  their  so  great  vigilance  and  inter- 
r  g  -1       vention  in  the  nomination,  approval,  and  removal  of  guardians ; 
the  power  being  vested  in  the  magistrate,  who  supplies  the  place 
of  the  sovereign,  of  removing  from  the  guardianship  the  negli- 
gent, suspected,  and  bad  guardian,  merely  by  virtue  of  his  office^ 
and  private  inquiry,  although  no  accusation  shall  have  been 
L.S.^18.P.6.  made  against  the  guardian  by  the  party  interested,  L.S.  tit.18. 

P.  6.     Hence  it  also  follows,  that  their  Causes  are  privileged, 
L.9.  tit.4.  Lib.  and  are  cases  of  court  (casos  de  cortej^  L.  8.  tit  S.  L.  4.  Rec. 

From  which  we  must  not  suppose  that  guardians  possess  that 
power  and  absolute  dominion  which  the  laws  of  Rome  gave 
them ' ;  by  reason  of  guardianship  not  being,  among  us,  a  form 


1  The  Roman  laws  did  not  grant  this  absolute  dominion  to  guardians; 
but,  on  the  contrary,  the  want  of  it  was  what  more  distinguished  the  power 
of  guardian  from  Uiat  of  the  lord  or  master  and  of  the  father.  The 
end  of  guardianship,  and  the  office  of  the  guardian,  was  among  the  Ro- 
mans, as  amongst  us,  to  defend  or  protect  the  ward.  For  his  ^nefit  was 
the  ^ardianship  only  established,  and  to  his  advantage  was  it  only  to  be 
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and  imitadon  of  the  lofty  description  or  character  of  the  Pairia 
Poiesiasj  which  fiithers  enjoyed  with  respect  to  their  children^ 
but  rather  a  protection  of  the  minor,  exercised  by  guardians  in 
the  name  of  the  sovereign,  or  magistrate,  to  whom  is  committed 
the  care  of  orphans. 
The  privil^es  of  iruardianship  amonjr  us  are  founded  on  the  §  ^'  ^^^""f* . 

^^  &  o  QueDcesof  this. 

laws  quoted,  which  place  it  in  a  somewhat  different  light  from  principle, 
that  in  which  the  Romans  considered  it  according  to  their  laws. 
This  clear  conception  in  conformity  with  our  laws,  causes  us  to 
understand,  1st,  The  reason   that  no  guardian,  with  the  ex- 
ception of  the  one  named  or  appointed  by  the  father,  can  exercise 
the  office  of  guardian  without  the  intervention  of  the  decree  of 
a  judge  for  that  purpose,  LI. 6.  and  8.titI6«  P.  6.    2d,  Why  U.6&BJH,i6i 
the  confirmation  of  the  guardianship  only  serves  to  approve  of,     '  ' 
and  give  authority  to  the  guardian,  and  not  to  supply  his  defects. 
Sd^  Why  the  orphan  is  obliged  to  reverence  the  guardian,  as  a 
person  who  represents  the  magistrate,  in  whose  name  he  exer- 
cises the  guardianship.    4th,  Why  the  office  of  guardianship  is 
a  manly,  public,  and  personal  employment.    5th,  Why,  in  the 
nomination  or  appointment  of  guardian,  attention  is  only  had  to 
the  benefit  and  advantage  of  the  ward.  • 

From  the  definition  of  guardianship  it  follows,  1st,  That  the  §s.  Tbepor- 
gnardian  is  given  principally  for  the  protection  or  care  of  the  f^^^^oi 
pjerson  of  the  orphan,  and  consequently  for  that  of  his  property,  tutelage. 
L.l.tit.16.  P.  6.     2d,  That  the  guardian  is  only  given  to  the  L.i.tit.i6.P.6. 
male  minor  of  fourteen  years,  and  female  of  twelve.  Same  law. 
Sd^  That  these  minors  may  have  a  guardian  appointed,  although 
they  may  not  pray  for  nor  wish  it.    Same  law.     4th,  That 
gu^r^^  ^  ^^y  given  to  the  orphan  or  &therless  minor.  Same 
law. 

Quardlansbip  being  a  manly,  public^  and  personal  employ.       [  7  ] 
ment^    1st,  Persons  under  twenty-five  years  cannot  be  guard-  MrWJ?™^ 
ians,  ^  L.4.  tit  16.  P.  6.   Since  L.  1.  tit  7.  lib.  S.  del  Fuero  Beal^  lSSuSjp.^. 


cB^ed.  Tihmui  Cm,  J  1.  Imt  de  Tut,  The  very  words  of  the  definition 
i»f  the  Romati  goardianthip^  which  are  conformable  in  every  respect  to  ours, 
jLl.  tit.  16.  P.  6.  declare  sufficiently  what  was  the  office,  and  what  the 
pbwer  of  the  Roman  -goardians ;  to  defend  or  protect  the  win-dj  says  §  1 . 
dted.  The  power  of  the  father  (patria  potettad)  was  established  for  the 
benefit  of  the  father;  and  that  of  the  lord  {domimca)  for  the  benefit  of  the 
lord-;  and  for  this  the  one  was  as  great  as  the  other.  In  fine,  it  ma^  be 
<ai4  that  our  laws,  in  the  matter  of  guardianship,  as  in  many  others,  did  no 
inore  than  copy  the  laws  of  the  Romans.    Palactot  (1). 

S  l\  fhould  be  observed,  that  persons  under  25  years  of  age  can  be  ap- 
jttintffd . Jby  tcatament , ..guardians,  although  they  cannot  exercise  the  office 
jifginrii^n  until  tb^.fftti(in  that  age^  Fohcioiil)  referring  to  L. 7.  tit.  16.  p.6^ 
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which .  mentions  twenty  years,  does  not  govefn  in  this  case.  2d, 

Nor  can  the  dumb,  deaft  idiots,  persons  deprived  of  memory,  (&5- 

memoriados)  prodigals,   bishops,  monks^  and  religious  persons 

W4&i4.tis.  (religiosos)  be  guardians,  LI. 4.  and  14.  tit  16.  P.6.     But  if  the 

clergy  are  relations  of  the  pupil  or  minor,  and  pray  the  appoint- 
ment within  four  months,  they  are  eligible,  L.  14.  tit.  16.  P.  6. 
L.l4.t.i6.P.6.  Sd,  Women  are  also  excluded  from  this  office,  except  those  whose 

great  affection  for  the  minor  may  supply  the  vice  or  defect  of 
L.4.tit.i6.P.6.  their  sex,  such  as  the  mother  and  grandmother,  ^     L.4.  tit.  16. 

P.  6. 
Cip.  2.  or  the       The  advantage  and  benefit  of  the  minor  beinff  locked  to  in 
dkndiip  w  tul    ^^  nomination  of  guardian,  our  legislators  considered  it  right 
(dage.  that  the  express  will  or  desire  of  a  testator  in  the  nomination  of 

a  guardian  for  the  minor,  whom  he  instituted  or  appointed  his 
heir,  should  have  the  force  of  law  ^ ;  because  they  naturally  con- 
cluded that  no  one  would  have  greater  consideration  for  the 
minor,  and  the  property  he  bequeathed  to  him,  than  the  testator 
himself.  But  as  it  often  happens  that  these  testamentary  no- 
minations or  appointments  are  wanting,  they  determined  that  in 
this. case  the  nearest  relation  had  a  right  to  be  the  guardian  of 
the  minor,  supposing  him  to  possess  all  that  affection  which  is 
more  natural  in  a  relation  than  in  a  stranger.  Lastly,  in  the 
absence  of  such  parental  testamentary  nomination,  and  of  re- 
lations, it  rests  in  the  discretion  of  the  magistrate  to  nominate 
a  stranger  to  be  guardian,  being  a  good  trust-worthy  man. 
Hence,  therefore,  arise  the  three  kinds  of  guardians  known 
among  the  Romans,  and  adopted  by  our  laws,  viz.  testamentary, 
lawful,  and  dative,  or  judicially  assigned  {dativo\  spoken  of  by 
L.is.t.i6.F.s.  L.12.  titl6.  P.6. 

§1.  or  tests-  As  the  foundation  of  testamentary  guardianship,  is  that 
^^ip  5r""  affection  which  is  supposed  to  actuate  the  testator,  it  is  inferred 
totjeUige.  -—1st,  That  the  father  can  appoint  a  guardian,  not  only  for  the 

jL.tU.  16.P.S.    child  already  born,  but  also  for  that  to  be  born,  L.3.  tit.  16. 

P.  6.     And  it  is  astonishing  that  in  the  teeth  of  a  law  so  clear, 
Veluj  disertA.  n.48.,  shoidd  assert  the  contrary,  founding  his 


9  If  they  reinfun  widows,  or  do  not  marry  again,  vide  p.  8.  post  of  the 
text,  and  9.  of  the  translation ;  as  also  LI.  4.  and  5.  tit.  1 G.  P.  6. 

*  In  this  sense,  Pnlacios  olraerves, —  the  text  gives  us  to  understand  that 
the  express  will  of  the  testator  would  not  constitute  law,  unless  the  father 
should  institute  him  heir.  But  he  adds,  that  if  a  father  should  appoint  a 
guardian  to  his  son,  the  appointment  would  be  valid,  although  he  should 
disinherit  his  son,  §  fin.  Inst,  de  tut. ;  for  that  this  nomination  does  not 
depend  upon  the  fact  of  institution,  or  disinherison,  but  on  the  power  of 
the  &ther  {pairia  potettad)^  and  he  refers  to  L.3.  tit.  16.  p.  6. 
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all^aticm  on  texts  of  Roman  law^  which  are  of  no  force  in  these       C  ^  ] 
kingdoms.  2d,  That  the  grandfather  may  also  appoint  a  guar- 
dian for  his  grandson,  provided  that  the  latter  does  not  &11  under 
the  power  of  the  iather,a  L.3.  tit  16.  P.  6.     3d,  That  the  mo-  L.3.tit.i6.P.5. 
ther  may  also  do  the  same  when  her  children  are  without  father, 
and  she  appoints  them  her  heirs,  but  not  otherwise ;  however 
if  she  does  name  a  guardian,  he  shall  be  considered  and  admitted 
as  a  testamentary  guardian,  if  the  judge  will  confirm  the  appoint- 
ment,^ Lf6.  dt«16.  P.  6.     4th,  That  the  father  may  appoint  a  L.6.titiG.P.6» 
guardian  for  his  natural  child^,  who  must,  however,  be  confirmed 
or  approved  of  by  the  judge,  L.8.  titl6.  P.6.     5th,  That  the  L.8.ttt.i6.P.^ 
testamentary  guardian  must  be  named  with  certainty  and  indivi- 
duality of  person;    because,  6th,    If  a  person  be  named  as  a 
guardian,  whose  name  is  common  to  another,  unless  there  be 
certain  proof  which  of  them  the  testator  intended,  neither  shall 
be  guardian,    L.7.  tit  16.  P.6.     7th,    That  the  testamentary  L.7.titi6.P.6. 
guardian  may  be  appointed  conditionally,  for  a  certain  or  speci- 
fied time,  and  simply  or  absolutely;  in  which  cases  the  will  of 
the  testator  must  be  invariably  complied  with,  L.8.  tit.l6.  P.6.  L.8.tit.i6.P.$. 
'  Ab  testamentary  guardianship  in  so  much  or  so  far  subsists  as 
it  is  beneficial  and  useful  to  the  minor,  it  follows  that  if  the  mo- 
ther or  grandmother  be  named  guardian,  by  will  of  the  father, 
they  may  act,  provided  they  do  not  maxry  a  second  time,  and 
that  they  renounce  whatever  rights  may  be  favourable  to  them 
and  prgudictal  to  the  orphan,  which  is  founded  on  the  presump- 

^  By  the  Roman  Law,  a  guardian  might  be  appointed  to  a  posthumous 
SOD,  as  well  as  to  one  already  in  existence ;  and  to  such  a  degree  does  the 
Roman  law  agree  with  ours  in  this  respect,  that  it  may  be  said  our  law  is 
taken  from  §  4.  Irut,  de  Tut,y  and  from  hA,  de  Testament,  Tut.  Palacios  (3). 

^  One  of  the  conditions  requisite  to  authorize  the  nomination  of  a  guar- 
dian by  testament  is,  that  the  ward  (jaupUo)  be  in  the  power  of  him  who 
appoints,  L.3.  tit.  16.  P.  6.  And  as  the  married  son  passes  by  the  act  of 
marrii^^e  from  the  power  of  the  father,  L.8.  tit.  1.  Lib.  5.  Rec.  [L.3.  tit.  5. 
Lib.  10.  Nov.  Rec]  the  grandfather,  therefore,  cannot  appoint  a  guardian 
by  testament  to  his  grandchild,  except  in  the  case  where  his  father  snail  not 
liave  been  married  \velado\.  Palaciot  (4).  This  exception  does  not  appear 
very  intelligible.  The  wora  'velado'  may,  however,  have  some  other  meaning 
than  the  sense  in  which  it  is  here  translated. 

7  As  well,  (says  Palacios),  in  the  case  in  which  she  may  institute  them  her 
heirs,  as  that  in  which  she  may  not,  although  she  might  leave  them  part  of 
her  property,  would  the  mother's  nomination  require  the  confirmation  of 
the  jud^ ;  but  with  this  difference,  that  in  the  first  case,  the  judge  must, 
necessarily,  confirm;  but  in  the  second  not,  L.6.  tit.  16.  P. 6.  lie  adds, 
that  the  confirmation  of  the  iudge  is  necessary  in  either  case,  because  the 
mother  is  not  invested  with  the  power  of  the  father  (patria  potetiad)  over 
her  children,  from  which,  as  has  been  observed,  arises  the  right  to  appoint 
a  testamentary  guardian. 

^  If  he  institute  liim  heir,  the  same,  as  we  shall  say,  in  the  case  in  which 
any  other  person  should  institute  a  stranger  his  heir,  and  appoint  a  guardian 
for  him,  L.  8.  tit.  16.  p.  6,      PaUtdos  (6). 
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tion  that  the  woman,  m  desiring  another  marriage,  has  fdaeed  her 
afiection  on  the  husband  and  not  on  her  child,  on  account  of  her 
L1.4&5.  ti6.    love  of  whom,  she  was  admitted  to  the  guardianship,  LI.  4.  and 
P.6.  5.  tit  16.  P.  6. 

$2.  Of  Uwfiil       We  have  said  that  in  default  of  a  testamentary  guardian  the 
uiteiake.    ^  ^^  nearest  relations  of  the  minor  succeed  by  law  to  the  guardianship^ 

which  forms  the  second  species  of  guardianship,  called  lawful : 
whence  it  arises,  1st,  That  this  right  pit)ceeds  from  the  nearest 
degree  of  consanguinity  with  the  orphan ;  and  thus  the  nearest 
of  Icin  [parentesco)  ought  to  be  preferred^  and  in  default  of  such^ 
he  who  immediately  succeeds  him  in  this  consanguinity,  L.9* 
I..9.tiLi6.P^.  tit  16.    P.  6.;    because,    2d,   Lawful  guardianship  follows  the 

laws  of  succession  or  inheritance,  which  will  be  hereinafter  set 

forth.     Hence  it  is  that  3d,  The  mother  is  the  first  entitled  to 

this  right,  and  in  default  of  her,  the  grandmother;  and  in  de&ult 

[  9  ]       of  both,  or  in  case  of  their  unwillingness  to  accept,  the  nearest 

L.9.tit.i6.P.6.  relation  (pariente)  La9.  tit  16.  P.  6.  with  this  difference,  that  by 

L.3.  tits.  lib. 4.  del  Fuero  Jussgp^  the  mother  was  first  entitled, 
and  in  case  she  married,  then  the  elder  brother  of  the  nunor,_on 
his  attaining  the  age  of  twenty,  in  default  of  whom  the  pateftal 
uncle  entered  on  the  guardianship,  firom  whom  it  passed  to  his 
son,  finishing  with  those  related  by  blood  to  the  minor. 
Ii.9.titi6.P.6.       The  above  L.9.  titl6.  P.6.  having  givon  the  preference  of 

lawful  guardianship  to  the  mother  atid  grandmother,  it  is  dear 
that  there  was  no  foundation  for  the  establishment  by  Gutierrez 
of  a  fourth  species  of  guardianship  as  exercised  by  the  mother 
and  grandmother.^  See  his  treatise  De  Tiddis  and  CuriSi  Part  !• 
cap.  8.  4th,  If  there  be  many  or  several  relations  of  the  mi- 
nor in  the  same  degree  of  consanguinity,  all  shall  be  guardians^ 
Ii.ii.t.i6.P.6.  L.II.  titl6.  P.6.^  and  shall  administer,  a»  will  be  spoken  of  in 

the  following  chapter. 

The  lawful  gaardianslop  of  patrons  is  not  now  reccgaised.or 
known. 
1 3.  Of  dmtlTe  ^  order  that  the  judge  may  proceed  to  thejippQintmient  of » 
*^'**w**^tiMt  ^^^'^  guardian  with  due  cognizance  {conodmientOi)  and.may  have 
judicially  Bs-  regard  to  the  best  inte]:est  of  Uxe  ^ounor^  it  has  be»ea  established, 
signed.  igt^  'j^^l-  regularly  a  petition  shall  precede  this  appointment 


^  The  mother  and  grandmother  cannot  be  compelled  to  take  upon  them- 
•elves.this  guardianship ;  with  the  -diflerence,  that  the  collateral  Felations 
may  be  according  to  their  greater  proximity.  For  this  reason,  the  guar*^ 
dianship  of  the  mother  and  grandmother  is  termed  irrcgulmr,  4inonymout, 
wdA  eMtraordinaryy  9A  hath  beosi  already  observed  hy  yFeSntro  {Refommd^)^ 
P.2.  Lib.  1.  cap.  1.  §2.  num.54.    Po/iactoi  (l).  \   i 
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9d,  That  Hot  ^er^^dge  cafi  make  it  3df  That  itxe  appoint- 
ment  oTdiis  ddKaription  of  guardian  takes  place  only  in  default  of 
a  testamenftarjr IMT  hwM  guardian,  L1.2.andl2.  tit.  16.  P.6.         LLs&is.ti^. 

The  preMntitionxif  a  petition  to  the  judge  for  the  nomin-     '^' 
ation  of  a  gu^^dian  1)eii^  preriously  requhred,  it  results,   1st, 
Aat  die  nearest  tdations  ought,  in  the  first  place,  to  petition  for 
it;  and  fiuling  to'  do-  it  they  lose  the  right  of  succession  or 
inheritance,  which  they  may  possess,  to  the  property  of  the 
Dmor,    L.18«titl6.  P.6.    5d.  That  in  de&ult  of  these,  the  L.i2.ti6.P.6. 
friends  of  tlie  minor  vhall  petition ;  and  in  default  of  all  such, 
any  inhalHtant  of  die  place,  L.12.  tit  16.  P.  6.     Sd,  Hiat  when  L.i9.ti6.P.6. 
no  one  ^faall  do  this,  and  the  judge  have  information  that  tiie 
minor  is  wiAoot  protection,  he  ought  officially,  and  in  virtue  of 
die  power  committed  to  him,  to  appoint  a  guardian.     As  every 
judge  cannot  appoint  a  guardian,  it  must  be  observed:    1st, 
That  competent  judges  only  can  do  so,  such  as  those  who  reside 
or  have  jurisdiction  in  the  domicile  of  the  minor,  or  in  the  birch- 
phoe  of  himself  or  his  fiither,  or  in  the  place  where  the  greatest       [  10  ] 

Sof  die  real  property  of  die  minor  is,  L.12.  tit.  16.  P.6. ;  L.is.ti6.P.6. 
Except  these,  no  judge  can  appoint  a  guardian,  Gutierrez 
de  Tut.  el  Cur.  Parti,  cap.  16.  2d,  That  if  it  shall  happen 
that  die  three  above-mentioned  judges  shall  appoint  a  guardian, 
the  first  named  shall  act;  bnt  if  the  appointment  has  taken  place 
in  the  same  day,  and  the  precedence  cannot  be  ascertained,  then 
the  appointment  by  the  judge  of  the  domicile  of  the  minor  shall 
take  efiect  or  be  vidid  ?^  This  is  conjectured  from  the  order  in 
^N4udidiese  judges  arenomedin  L.i2.  tit  16.  P. 6.  quoted.  See  L.i2.t.i6.P.6. 
Gregorio  Lopez  in  his  comment  IS  on  this  law^^  Sd,  That 
diis  nomination  belongs  to  the  senior  or  superffir  judge  who 
may  delegate  it  to  the  inferior  judge  when  the  prc^rty  of  the 
Bunor  does  not  exceed  in  value  five  hundred  maravedis,!^ 
L.12.  tit  16.  P.6.  4th,  That  the  nommation  of  guardian  for 
the  orphan  of  a  grandee  or  nobleman  {grande)  belongs  to  the 
king,  or  die  magistrate,  to  whom  he  shall  grant  a  particular 
commission  for  the  purpose,  L.14.  tit  5.  Lib.  2.  Rec.  L.17.  ti.Ub.6. 

The  administrative  or  judicially  nominated  guardian  being  Nor.  lUc. 


^  But  the  practice  is,  for  tiie  appointment  of  the  guardian  to  be  made  in 
tha  fUnoe  whero  the  execution  or  the  administration  of  the  testament  (testa- 
Wiatmia)  is  established.  Febrero  (Eeformado)  P.  2.  Ub.  1 .  c.  1 .  $  2.  num.  57. 
Mbcw(S> 

"  Greforio  Lope%  tap  there,  the  judge  of  the  minor's  birth-place;  but  I 
am  of  opinion,  that  the  judge  of  the  minor's  domicile  is  preferred.  Palacios  (5). 

^  *  Of  gold'  is  understood.    Palacios  (4> 
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the.  one  appointed  inrdefimltoftfae/testan^entary  or  lawful^- 
it,  folio WS|  1st,  That  by  reason  of  the  temporary  absence  or 
incapacity  alone  of  the  testamentary  or  lawful  guardian,  a 
curator  or  administrator,  and  not  a  guardian,  is  so  appointed, 

L.is.t.i6.P.6.  L.1S.  tit  16.  P. 6.  ad  fin.:  and  2d,, That  his  appointment  only 

ftdjin.  continues  until  the  age  of  fourteen  of  a  male  and  twelve  of  a 

L.  1 2.t.  16.  P.6.  female  minor,  L.  1 2.  tit  1 6.  P.  6.  See  the  formule  of  this  appoint- 

L.94.t.i8.P.s.  in^ntin  L.94.  tit  18.  P.S. 

The  confirmation  or  decree  of  the  judge  for  the  administration 
and  care  of  the  person  of  the  minor  (jpupilo)  is  necessary  to  the 
exercise  of  the  office  by  either  of  these  three  kinds  of  guardians,  as 

UA.6&S.U16.  appears  by  L1.4.6.and  8.  tit  16.  P.6.  and  if  L.S.  tit  16.  P.6*. 

La  •  ifi p fi   *^^s  to  except  from  this  general  rule  the  guardian  named  by 

the  father,  by  making  no  mention  of  such  decree,  it  is  to  be 

presumed  that  a  &ther  will  select  a  fit  and  qualified  person,  to 
whom  he  commits  the  charge  of  the  person  and  property  of  his 
lawfiil  child. 

Cap.s.  Ofcu-       Curator  is  he  who  is  appointed  as  guardian  of  those  above 

'*^*"^'^P*  fourteen  and  under  twenty-five  years  of  age,  being  of  sane  mind, 

and  even  of  those  above  twenty-five,  who  are  insane  or  d^4|fed 

JL.is.t.i6.P^.  of  sense  {desmemoriados\   h.  13.  titJ  16. 'P.S.,   which   definition 
[  11  J       ought  to  be  extended  to  prodigals  or  spendthrifts,  who  are  con- 
sidered insane  or  foolish  by  reason  of  their  bad  conduct 

Many  of  the  things  which  we  have  before  mentioned  with 
respect  to  guardians,  must  be  imderstood  to  apply  to  curators ; 
we  shall  therefore  proceed  to  notice  the  following  difierences. 
1st,  That  nudes  above  fourteen  and  females  above  twelve  years 
of  age  canitot  be  compelled  to  receive  a  curator  against  their 

l..is.t.i6.P.6.  will,  except  it  be  with  respect. to  lawsuits,  L.13.  tit  16.  P.6. 

2d.  That  a  curator  ought  not  to  be  appointed  by  last  will  or 
testament ;  and  if  he  be,  his  confirmation  by  the  judge  will  be 

I..i3.t  16.P.6.  nepessary,  L.IS.  tit  16.  P.6.     3d,  That  there  is  no  lawful  {le- 

gitima\  curatorship  with   respect  to  madmen  ^^,  according  to 

L.s.ti6.P.6.     Lopez  in  \ivs  GL  2.  on  L.2.  tiLlG.  P.6.    4tii,   That  the  cu- 

^*'^  rator  is  appointed  in  the  first  place  for  the  care  of  the  property^ 

and  consequenUy  of  the  person  of  the  minor,  Lcpez^  Gl.2.  on 

L.is.t.i6.P.6.  L.  IS.  tit.  16.  P.6. 


u  That  there  is  no  lawful  curatorship,  except  it  is  with  regard  to  madmen; 
is  what  is  stated  by  Gregorio  Lopez,  but  if  in  this  case  it  is  valid,  as  is  to  be 
supposed,  from  the  Roman  Law,  he  should  have  said,  that  the  same  species  of 
curatorship,  for  the  same  reason,  exists  with  regard  to  prodigals.  Palacios  (1). 
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GnardianRhip  ending  at  fourteen  in  males,  and  twelve  in  fe^ 
males,  caratorship  commences  at  those  respective  ages  of  the 
respective  sexes ;  although  the  nomination  of  a  curator  will  take 
place  always  when  guardianship  is  put  an  end  to,  for  any  of  the 
causes  which  we  shall  specify  in  Title  IV.,  when  we  treat  of 
tfatt  subject 
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[  12  ]  TITLE  III. 

OF  THE  OBLIGATIONS  OF  GUARDIANS  AND  CURATORS. 

Cap  1.  Of  the  In  order  to  the  due  discharge  by  the  guardian  or  curator  of  the 
giuS^immd  duties  of  the  oflBce,  it  is  necessary,  not  only  that  the  guardianship 
cttimtort  in  as  or  curatorship  be  admitted  according  to  the  laws  of  the  kingdom, 
their  admission  ^^^  that  it  be  also  exercised  according  thereto.  1st,  The  guard- 
^^  *fA^f^  ianshlp  is  admitted  according  to  these  laws,  when  the  guardian, 
dtttSn.  on  his  admission,  places  in  security  the  minor  and  his  property.  ^ 

2d.  It  is  duly  exercised  when  the  ^  guardian  takes  care  in  the 

first  place  of  the  person  of  the  minor,  and  consequently  of  his 

property  and  efiects. 

§  1.  As  to  tlidr      That  the  undertaking  the  office  of  guardian  consists  in  placing 

•^xomaoD.        ju  security  the  person  and  property  of  the'  minor,  is  evident. 

1st,  Because  our  laws  direct  in  the  first  [flace  that  the  guaxdiaa 
L.9.t.i6.P.6.    shall  give  security  on  oath,  L.9.  tit  16.  P.  6.     And  if  heVM 

not  give  security  ^  his  acts  are  invalid,  and  it  even  afibrds  ground 
for  the  judge's  depriving  him  of  the  administration ;  in  this  case, 
however,  of  a  mother  or  grandmother  being  lawful  guardian. 


I  The  literal  translation  is  here  given;  but  perhaps  the  better  translation 
would  be,  **  gives  security  for  the  property  of  the  minor." 

^  It  would  seem,  that  the  testamentary  guardian  only  was  excepted  from 
giving  security,  by  the  civil  law.  This  is  stated  in  a  manuscript  course  of  the 
Lectures  of  Hr.  Halifiut,  in  my  possession,  although  this  exception  is  not 
stated  in  the  printed  analysis  of  these  lectures.  Broume  would  seem  to 
infer  this  exception  in  p.  I J4.  1st  vol.  2d  edit,  of  his  lectures.  He  says,  the 
legitime  and  dative  tutor  took  an  oath  nearly  resembling  that  of  our  execu- 
tors and  administrators,  to  administer  faithfully,  and  to  render  a  just  account 
when  required.  They  also  were  obliged  to  j^ve  securitv,  &c.  Wood^  in  his 
Ifut,  C%v»  L,  p.  189, 1^0.  4th  fol.  edit.,  speakmg  of  the  administration  of  tute- 
lage and  curatorship,  says :  — *'  That  this  security  is  to  be  constantly  given  by 
those  guardians  which  the  law  only  does  assign ;  for  it  is  not  required  from 
guardians  appointed  by  testament,  or  by  the  magistrate  upon  inqmsition ;  for 
the  testator  and  the  magistrate,  by  such  a  designation,  have  already  sipproved 
of  their  honesty.  But  these  two  may  sometimes  be  forced  to  give  security,"  &c. 
Since  the  foregoing  note  was  written,  the  translator  has  obtained  the  edition 
of  the  text,  with  notes  by  PtUaciot,  who  observes  on  this  point,  **  that  when 
L.9.  tit.  18.  P.6.,&L.94.  tit.l8.  P.3.,  which  also  treats  of  this  matter,  say 
that  guardians  ought  to  give  security,  they  only  speak  of  Unufvl  guardians ; 
but  that  they  make  no  mention  of  testamentary  guardians,  norof  those  judi- 
cially appointed  (dativot),  nor  is  there  any  law  which  imposes  on  them  such 
an  obligation.*'  He  adcU,  however,  that  practice  has  nevertheless  established 
the  giving  security  also  by  guardians  judicially  appointed;  and  that  Greg, 
Lop.  GI.5.  L.9.  tit.  16.  P.  6.  stated  it  was  the  case  m  his  time. 
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they  are  only  obliged  to  make  the  renunciations  we  have  before 

mentioned S  L.9.  tit  1 6.  P.  6.     2d.  Because  guardians  and  cu-  Xj.a.tit.i6.P.s. 

rators  are  obliged  to  make  an  inventory ;  and  if  they  do  not, 

may  be  removed,  unless  there  be  just  cause  for  their  not  making 

it ;  but  even  in  this  case  it  ought  immediately  to  be  ordered  to 

be  done  %  L.15.  tit  16.  P«6.  And  this  inventory  must  be  made  L.i5.ti6.F.4. 

with  the  permission  of  the  judge  before  a  public  Escribano,  and 

with  a  specification  of  moveables  or  personal  effects,  of  real 

proper^,  and  other  things  prescribed  by  L. 99.  tit  18.  P. 3.,  L.99.ti8.P.8. 

this  inventory  being  of  such  force  and  effect,  that  no  opposition      [  18  ]] 

can  be  made  to  its  correctness  by  the  guardian,  although  he 

may  have  therein  enumerated  more  property  than  the  minor 

possesaedy  L.120.  tit  18.  P.3.     But  when  there  is  no  proper^   L.i2atiti8. 

the  guardian  ought  to  make  a  sdiemn  declaration  to  the  effect 

btfore  the  judge^  in  order  that  this  declaration  or  protest  may 

serve  him  by  way  of  inventory,  or  discharge  with  regard  to 

accounts,  Lopez  on  JL99.titA^  P.3.  GL3.     3d,  Because  the  L.99.ti8.P.s. 

prop^ty  of  the  guardian  is  pledged,  or  bound  to  the  minor,  and  ^^^' 

hia  iieirs  from  the  day  on  which  he  began  to  exercise  his  guard- 

Jaiiiiip^  until  that  of  his  rendering  an  account  thereof  L.23.  L.S3.ti3.P.5. 

titl3.  P.5. 

The  guardianship  being  entered  on  under  these  solemnities,  §  s.  As  to  their 
it  ought  to  be  faithfully  and  lawfully  administered.  For  which  •^'"i'*^**'*^^^- 
reason,  as  it  often  happens  that  this  administration  is  committed 
to  many,  either  because  the  testator  appoints  them,  or  because 
they  happen  to  stand  in  the  same  degree  of  consanguinity  to 
the  minor,  and  the  magistrate  assigns  this  charge  equally  to  all 
which  always  produces  disputes  among  the  co-guardians,  and 
tiad  consequences  to  the  minor;  they  may  agree  upon  one  among 
themselvs  to  discharge  the  duties  of  the  administration  with  the 
approbation  of  the  judge;  who  in  case  they  should  disagree  as 


*  Paiaeiot  (2)  here  observes,  that  he  finds  a  law  which  oblices  lawful  guar- 
diant  to  pwo  seoirit  j ;  and  that  he  does  not  discover  any  which  exempts  from 
this  oUigation  the  mother  nor  grandmother;  and  that  be  does  not,  on  this 
accoont,  feel  himself  warranted  in  saying  that  they  are  released  therefrom ; 
timt  if  suthority,  besides  reason,  avails  any  thing  in  this  case,  Gregorh  L&peXy 
(and  man^  other  authors)  in  G1.8.  L.9.  tit.  16.  P.  6.  says,  that  they  ought  to 
give  security. 

^  The  guardianship  or  curatorship  being  appointed,  that  is  to  say,  being 
committCMi  by  the  judge  to  the  guardian  or  curator  respectively,  the  practice  is 
^  to  deliver  the  property  to  him  by  inventory,  before  he  enters  on  the  exercise 
of  his  office,  for  the  responsibility  of  which  he  binds  himself  in  the  instrument 
vfaieh  he  executes^  in  order  to  avoid  all  fraud  and  suspicion  of  occuitation.*' 
Patttciot,  (5). 
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to  the  nomination,  may  name,  as  administrator,  liim  who  shall  offer 

L.ii.ti6.P.6.  the  best  security,  L.  11.  tit.  16.  P.  6. 

In  order  to  this  good  or  faithftd  administration  two  obliga- 
tions are  necessary ;  one  which  regards  the  care  of  the  person  of 
the  minor,  and  the  other  which  relates  to  the  care  of  his  property. 
The  first  is  the  principal,  and  it  follows,  in  the  first  place,  1st, 
That  the  guardian  can  in  no  case  leave  the  minor  defenceless : 
wherefore,  2d,  He  ought  to  prosecute  or  defend  the  suit  com- 
menced by,  or  instituted  against  him ;  in  which  case  if  there  be 
two  or  more  guardians,  either  of  them  may  do  it  alone,  if  the 
others  be  not  present :  but  this  must  be  understood  when  the 
minor  is  under  seven  years  of  age ;  because  if  he  be  older,  he  may 
himself  prosecute  and  defend  with  the  consent  and  presence  of 

Ii,i7.t.i6.P.6.  his  guardian,    L.  17.  tit.  16.  P.6«     3d,    The  guardian  ought  to 

L.17.I.16.P.6.  appear  in  person  in  these  suits,  and  not  by  attorney,  L.17.  tit. 

16.  P.  6.  and  4th,  If  he  find  himself  prevented  from  doing  so, 

he  may  name  an  attorney  for  a  particular  suit,  which  must  be 

([  14  3      expressed  in  the  power,  the  form  of  which  will  be  seen  in  L.96. 

L.96.t.i8,P.s.  tit.l8.  P.3.  but  always  under  the  obligation  of  being  subject  to, 

or  liable  for  the  injury  or  damage  which  may  result  from  thisap- 

L.96.ti8.P.3.  pointment,  L.96.  tit  18.  P.S.  5th,  If  sentence  or  final  judg- 
ment be  given  against  the  guardian,  in  such  suits,  levy  must  not 
be  made  upon  his  property,  but  upon  that  of  the  minor,  L.  1 7. 

L.i7.t.i6.P.6.  titl6.  P.6.  6th,  He  ought  to  interpose  his  authority  in  the  af- 
fairs and  contracts  of  the  minor ;  because  otherwise  the  minor 
shall  not  be  bound  to  the  performance  of  the  contract,  or  to 
those  with  whom  he  makes  it,  unless  the  obligation  or  covenant 

L.i7.t.i6.P.6.  be  beneficial  to  the  minor,  as  laid  down  in  L.17.  tit.  16.  P.  6. 

7th,  He  ought  to  provide  for  him  education  and  instruction  in 
those  sciences  or  arts  suited  to  his  family,  birth,  and  property, 

L.  16. 1. 16.  P.6.  L.  1 6.  tit  1 6.  P.  6.  8th,  He  ought  to  provide  him  with  aliment  from 

his  personal  property  {caudales)  according  to  the  du*ection  of  the 
judge,  leaving  always  the  real  property  {Jinca^)  untouched ;  but 
when  it  is  not  fit  to  make  known  the  state  of  his  riches  or  poverty, 
the  guardian  may  furnish  it  from  his  own  means,  and  afterwards 

L.9a 1 16.  P.6.  have  recourse  for  remuneration  to  the  property  of  the  minor,  L.20. 

tit  16.  P.  6.  9th.  He  must  provide  him  with  a  house  or  dwel- 
ling, which  shall  be  the  one  that  his  father  shall  have  pointed 

*  I  have  translated  *  cattdalei*  personal  property,  and  '*finca**  real  pro- 
perty; but  I  apprehend  the  meaning  of  the  text,  as  ^thered  from  L.  20.  tit.  1 6. 
P.  6.  is,  that  tne  interest  of  money,  before  the  capital  and  personal  property, 
such  as  money,  and  the  rents  or  produce  of  real,  shall  be  applied  for  the  pur- 
poses mentioned,  before  recourse  u  had  to  the  real  property  of  the  minor. 


>* 
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in  his  will ;  and  in  cise  of  no  such  ^Jirectiony  he  shall  be 
faronght  up  in  the  house  of  his  mother;  ^  but  should  the  minor 
have  no  mother,  or  should  she  marry  a  second  time,  he  must  be 
Viought  up  in  the  house  which  the  judge  shall  determine  upon, 
idio  must  take  care  of  the  minor,  and  attend  to  his  welfare ; 
Imt  by  no  means  shall  he  be  brought  up  in  the  house  of  the  per- 
wa  who  may  inherit  the  property  of  the  minor,  L.19.tit.l6.  P.6.  L.i9.tis.P.6. 

The  second  obligation,  which  relates  to  the  care  of  the  property 
of  the  minor,  is  comprehended  under  the  following  rules.     lst« 
^f^i  the  guardian  cannot  alienate  or  dispose  of  any  of  the 
JApveable  goods  or  chattels  (muebles)  ^  of  the  ward  without  the 
ptrmission  of  the  judge  of  his  domicile,  which  shall  not  be 
granted  without  cognizance  of  the  cause  of  such  alienation  or 
9ale^  and  of  its  utility  to  the  minor,  L.4.  tit  5.  P.  5;  however  he  L.4.tit.5.P.5. 
may  mal^e  such  sale  widiout  the  knowledge  of  the  judge,  when 
it  is  done  for  the  purpose  of  providing  a  marriage  portion 
{4oUi)  for  a  female  ward,  ^  L.14.  tit.  11.  P.  4.  2d,  Much  less  can  L.i4.t.ii.P.4. 
be  diqpose  of  the  re^l  property  of  the  minor,   unless  it  be  to 
Oiafale  him  to  pay  debts  due  by  the  fiaither,  or  to  marry  the 
brother  of  the  minor ;  ^  but  then  he  must  obtain  the  approbation  of 
^  judge  for  ^purpose,  Lj8.tit.6.  P.6.andL.14.titll.P.4.  L.i8.t6.P.6.ft 
Id,  ^d  even  in  these  cases,  which  fiimish  just  causes  for  the  L*i4«t.ii.P.4. 
alienqtion  of  the  real  property,  the  judge  shall  not  consent  to 
the  sale  of  the  house  of  the  father  or  grandfather  of  the  minor  '^      [  15  ] 


*  Being  of  good  fame.    l'ki^L.l9.,tit.l6.  P.6. 

'^'Le.  Personal  property.  The  text  makes  use  of  "  muebies"  but  the  law 
qpoted  uses  the  word  '*  cosa***  which  implies  property  in  general,  without  dis- 
tinction ;  whereas  **  muebles,**  in  its  fullest  sense,  only  comprehends  all  sorts 
df  personal  property.  Greg,  Lop.  Gl.!2.  L.4.  tit.  5.  P.  5.  seems  to  think,  that 
pmoMd  prvMMDrty  is  not  understood  by  this  law ;  and  he  appears  to  be  sup- 
ported in  tnis  opinion,  from  what  maybe  inferred  from  L.  14.  dt.  11.  P.  4. 
id  in.  *  mas  si  quisiesse  dar  la  dote  de  las  cosas  muebles,*'  &c.  Vidt  also 
L.  18.  tit.  16.  P.  6.  Since  this  was  written,  the  possession  of  the  edition  of 
die  text  by  PaladoSf  enables  me  to  add,  that  the  guardian  may  dispose  of  the 
psnonalty  {cotat  mueble»)  not  of  a  precious  kind,  without  the  authority  of 
the  judge,  according  to  the  more  commonly  received  opinion. 

*  PoMciM  (S)  observes,  that  what  L.  14.  lit.  11.  P.  4.  cited,  says,  is,  that  a 
feauiie  coverte  under  2S  years  of  age,  may  assign  to  her  husband,  with  the 
•uthority  of  her  curator,  {dote)  out  of  her  personal  property ;  but  that  she  can- 
not out  of  her  real  property,  without  the  authority  of  the  judge.  He  adds, 
tluit  without  the  knowledge  and  consent  of  the  judge,  and  without  cognizance 
of  the  cause,  the  guardian  cannot  alienate  the  property  of  his  ward,  neither 
for  tke  purpose  of  giving  a  marriage  portion,  {de  doiar)  to  his  female  ward,  or 
Iwrsisttfy  nor  (br  any  other  purpose;  and  he  refers  to  L.is.  tit.  16.  P. 6. 
and  others* 

*  The  sister  of  the  minor,  or  the  minor  himself,  and  for  other  necessary, 
jnty  or  lawful  reason.  Vide  L.  1 8.  tit.  1 6.  P.  6.,  quoted  in  the  text. 

**  Nor  tiw  old  serrants  of  ditto.  Vide  the  law  quoted,  L.  1 8.  tit.  1 6.  P.6.  adfin^ 
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in  vUdi  k  j|nim&  Ik  was  boniy  arias  k  canBot  be  iMwwMy 
I^i«^iclPj6u  sixaded,   L.  18.  tk.16.  P.6.     4tii.  \ddicr    cm  the    g— idam 

■longjigc  or  plei%e  die  real  lamialy  wkhoat  the  aaAhoikr  of 
the  jiaJ^  but  he  majr  the  personal,*'  profiided  mmaaSeA 
adiaiaage  lesnh  thcicliuai  to  the  aunor;  air  vludi  paipose  he 
mar^  lar  out  the  moner  so  taken  or  boivomd  on  aMttgage 
.&&is.P^  or  pled^  far  the  minoi^s  profit  and  gain,  L.S.ticlS^  P.S. 
Sth.  That  the  guudian  laiMwit  pordmse  anjr  diing  bdoognig 
Id  the  minor  withoot  the  cjipicaa  pcmusian  of  the  jndge** 
l^uuvi.  and  the  coiwcnt  of  his  co  gmwfiaits  1^23.  tit.ll.  LAlS.  Bccl 
[^*^^^'     L.^.  tii.5.  P.5.;andef«n  in  this  case  k  most  be  fiir  the 

adiantageand  ntiliti'of  tfaeminory  fiir  ifk  be  not,  the  minor 
his  icmedT  of  restitotion  i^sinst  the  iii|arT,  the  demand  far 
which  he  nmst  make  jncfidaDj  within  fcor  Tears  after  mmingof 
j^e,  L*.4wtit.5u  P.5u  6di,  Bat  notwithstandmg  theguudian  mar, 
of  his  own  aothoritj,  incor  all  iMvr.wii  expences ;  wUch  the 
law  allowsy  soch  as  far  the  paimeul  of  nchnohnastcrs»  debts, 
nmiiayr  pottions  {dda)  ftc,  far  the  icpaimcnt  of  wUch  dD  the 
propertT  of  the  minor  remams  twpmai  to  the  gnarman.  Gn^. 
'"*^**"^"*-  L^p.  ok  L2S.  tit.  13.  P.5.  GloL*.  adjm^. 


}3LOr*r  The  admiDistiation  of  goaniianAip  being  wcjgh^  or  biutlien- 

*||/^  aoice,  k  wookl  be  £ficak  to  find  gnanfians  who  wonld  discharge 
thb  oU^Btion  giatukooslT ;  iqion  which  piiuu|jle  is  tayind 
the  proriaon  made  bjr  L..2.  tit.7.  lA^S.  dii  Bmwo  Beal,  which 
ass^iK  to  the  gnardian  far  his  trouble  the  tenth  {dcajmeT}  of  the 
rents  or  prodoce  of  the  propi»^  of  the  minor,  after  dedoctiiig 
the  eigpcnsrx  ^\  fiom  the  daj  the  goanfian  accepted  the  office;. 


l^  It  it  the  apamm  of  PirfiriM  ;4}  tkn  L&.  tit,ll5L  P.>.  arot  be 
to  ■£>■  «db  ginwii  gMuyqtji  mt  ii  km  pntaomi  or  ^mmaiAt^ 

B  L.S.  til.  15.  P.5^  dtei  in  the  tKXX, 


3  L.1.  tiK.12.IifaLia  AW.  JKau  J^i3.»t.ll.L^iLAcc)  waks  n» 

^  nii  nnandbt  apmkm  of  Gnz-  Xml  kiwefif:  Im:  be  WfAn  to 
r,  JtuTtti  «acHc  opoam  stusBA  to  iKy  taat  toe  pntwai  iai»^  wx  a 
na  oa,  or  ncBt  oi  retcBtioB  oi,  toe  prapotr  of  toe  ■■Bor  la 
tfce  deinAi  be  dear,  or  Ktikii  JeiMmm  g|iiAwi> 
^  txe  L.4.tSLl4.P.&    ^fywa,  ^  PflrtieL  pul:£5^m.9C,ia(is: 
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took  the  necessary  oath,  and  gave  the  requisite  security.  The 
origin  of  this  allowance  of  the  decima  is  to  be  found  in  the  laws 
of  the  Goths,  as  appears  by  L.3.  tit.  3.  lib.  4.  Fitero  Juzgo.  This 
subject  is  fully  treated  of  by  Gaspar  Balsa,  in  his  work  de 
Decima  Tutori,  Hispanojure  prastanda,  to  which  we  refer. 

These  principles  apply  to  the  curators  or  administrators  of  54«  Applict- 
minors  under  twenty-five  years  of  age ;  and  in  order  to  determine  doctrine  to  cu- 
whether  the  contracts  which  they  celebrate  or  enter  into  without  '•^"^ 
the  authority  of  their  curator  be  valid  or  not,  it  must  be  ascer- 
tained or  seen  whether  they  be  useful  or  prejudicial  to  them ; 
which  rule  is  laid  down  in  L.  17.  tit.  16.  P.  6.,  and  which  is  con-  L.i7.t.i6.P.6. 
firmed  with  respect  to  different  kinds  of  obligations  or  contracts 
by  LL3,  4,  and  5.  titl.  P.5.;  L.4.  tit.12.  P.5.;  L.47.  tit.  13.  ^]f;.tl'^l\'^^ 
P.5.,  and  by  other  laws.     Not  only  is  the  contract  which  is  P.5.,  L.47. 

.   .  tit. is  P  5 

prejudicial  to  the  minor  null,  but  he  may  also  recover  damages       r  1)5-1 
for  loss  (menoscabos)  sustained  thereby  according  to  LI.  2,  3.  5.  li.2,s.5.7. 
and  7.  tit.  19.  P. 6.,  unless  there  be  fraud  or  deceit  {engano)  on  tit.i9.P.6. 
the  part  of  the  minor ;  for  the  law  protects  or  favours  the  person 
cheated  or  deceived,  L.6.  tit  19.  P.  6.^^  P.6.titi9.P.«, 


^  In  Trinidad  the  rights  and  properties  of  minors  arc  further  protected,  in 
the  appointment  of  a  public  officer,  under  the  denomination  of  Father  Ge- 
neral of  Minors,  and  in  the  registration  of  the  accounts  of  all  guardianships 
and  curatorshipSy  and  of  the  securities  entered  into  for  the  faithtul  discharge, 
bf  guardians  and  curators,  of  their  duties.    See  Appendix  A. 
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TITLE  IV. 

OF  THE  EXCUSES  OR  EXEMPTIONS  (EXCUSAS)  QT  OUAX- 
DIANS  AND  CURATORS,  AND  OF  THE  COMPLETION  OF 
GUARDIANSHIP  AND  CURATORSfilP. 

Cap.  1.  Of  the   -^  ^  guardian  or  curator  appointed  by  eitiber  of  the  before- 

excuws  or  ,     *^  *  *  •' 

exemptions        mentioned  ways  may  renounce  or  refuse  this  appointment,  al- 

t^a^^l^     leging  in  due  time  before  the  judge  the  excuse  or  cause,  it  is 

curator  in  ge- ,  considered  or  determined  that  his  office  is  personal  i^id  public, 

because  the  same  things  which  generally  excuse  or  exempt  fixun 

a  public  personal  office,  also  exempt  from  guardianship.  Excuse 

or  exemption  is  to  shew  judicially  some  lawful  reason  .for  which 

one  who  is  appointed  guardian  of  any  minor  is  not  obliged   to 

L.i.tit.i7.P.6.  undertake  the  guardianship  of  his  person  or  property,    L.1. 

tit.  17.  P.  6. 

§1.  Of  the  two      The  excuses  are  either  voluntary  or  necessary.     Voluntary 

cuses,  ToluD.      excuses  are  judicially  admitted  by  reason  of  privilege,  of  inability, 

tary  or  neces-     {impotencia)  OX  of  delicacy,  (Jionestidad.)    By  reason  of  privilege 

'  ,  ^  -,       are  excused,   1st,  Those  who  have  five  lawful  and  natural  sons 
L  J  7  J  ' 

born  alive,  although  they  may  have  lost  some  of  them  in  war  in 

L.3.tit.i7.P.6.  the  service  of  the  king,  L.2.  tit.  17.  P.  6.     2d,  Collectors  of  the 

L.2.tit.i7.P.6.  royal  rents,    L.2.  tit  17.   P.  6.     3d,  Ambassadors,  L.  2.  tit  17. 

L.s.tit.i7.P.«.  p. 6.      4?th,  Judges    actually  employed,    {en  actual  residencia\ 

L. 2. tit  17.  P. 6.  L.  2.  tit.  17.  P.  6.  Whichfourexcusesareonly  admitted  if  proved 

before  entering  on  the  guardianship,    but  do  not  avail  after, 

L.2.titi7.P.6.  L.  2.  tit  1 7.  P.  6.     5th,  Professors  of  grammar,  rhetoric,  logic, 

and  medicine,  if  they  are  in  the  actual  exercise  of  their  callings 
in  their  country,  or  if  out  of  it  by  royal  command  or  permission, 

L.3.tlt.i7.P.6.  L.3.  tit  17.  P.  6.     6th,  Doctors  of  law  who  are  judges  or  coun- 
sellors ;  professors  of  philosophy  and  knights  who  are  about  the 

L.3.tiLi7.p.6.  court  of  the  king,  L.3.  titl7.  P.6.     7th,  He  that  is  absent  or 

abroad  by  order  of  the  king,  being  appointed  guardian  provision- 
ally by  the  judge;  but  after  he  returns  to  his  country,  the 
charge  of  guardianship  again  devolves  to  him,  and  he  cannot  be 
appointed  to  another  guardianship  within  a  year,  unless  by  his 

L.2.titi7.P.6.  own  consent,  L.2.  tit  17.  P.6. 

Those  who  are  exempted  from  the  office  of  guardians  by  reason 
of  inability  or  incapacity,  are  1st,  He  who  is  already  bftrthened 

L3.tit.i7.P.6.  with  three  guardianships,  L.  2.  tit  17.  P.  6.     2d,  The  poor  per- 
son {pordiosero)  who  only  subsists    upon  what    he  obtains   or 
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€ams  daily,  L,2.  tit  17*  P.  6.     Sd,  He  who  is  continually  sick  L.2.titi7.p.6. 

and  unable  to   attend   to   his  own   affiurs,    L.  2.  tit.  17.  P.  6.  L.2.titi7.P.6. 

4th,  He  who  can  neither  read  nor  write,  and  dare  not,  for  such 

reason, attempt  to  perform  the  duty,  L.  2.  tit  17.  P.  6.     5th,  The  L.2.titi7.P.6. 

person  above  seventy  years  of  age,  L.2.  tit  17.  P. 6.     But  these  L.2.tit.i7.P.6. 

exemptions  do  not  belong  to  the  person  paying  tax  (pechero) 

to  the  king,  as  oliserved  by  L.  12.  tit  14. ;  L.6.  Rec.  ^  Lib^luL^^' 

Lastly,  those  entitled  to  voluntary  excuses  by  reason  of  de- 
licacy, or  courtesy,  {honestidad)^  are,  1st,  He  who  has  enter- 
tained capital  enmity  towards  the  father  of  the  minor,  or  was  his 
actual  enemy,  L.2.  titlT.  P.6.  2d,  He  who  has  or  expects  to  1^.2.111.17. P.e. 
have  a  law  suit  with  the  minor,  L.2.  tit.  17.  P.  6.  3d,  The  hus-  L.2.tit.i7  p.6. 
band  appointed  guardian  of  the  property  of  his  minor  wife, 
because,  to  avoid  all  suspicion  with  respect  to  himself,  he  ought 
to  pray  for  the  appointment,  by  the  judge,  of  another  guardian^, 

L.3.  tit  17.  P.6.  L.3.titl7.P.6. 

Necessary  excuses  are  those  for  which  a  person  appointed 
guardian  cannot,  although  he  might  wish  it,  take  upon  him-       [  18  ] 
self  the  charge  of  the  administration,  and  are  referred  to  in 
Title  H. 

The  guardians  who  wish  to  be  excused  from  the  burthen,  §2.  Ofthepra 
ought  to  set  forth  their  claim  before  a  competent  judge,  for  which  ^^p"™."* 
purpose  it  is  necessary,  1st,  That  a  petition  be  presented  within 
fifty  days  after  die  party  knew  of  his  appointment  2d,  That 
this  process  be  instituted  in  the  tribunal  of  the  judge  of  the 
place  in  which  the  guardian  resides  who  claims  to  be  excused, 
dd.  That  if  he  should  be  absent  at  a  distance  of  more  than  100 
miles,  he  shall  be  allowed  a  day  for  every  twenty  miles  of 
sndi  excess,  in  addition  to  the  thirty  days  which  he  is  entitled 
to  by  reason  of  the  100  miles,  in  order  to  come  to  allege  his 
excuse.  4th,  That  within  four  months  ^  the  suit  to  determine 
die  validity  of  the  allegation  of  excuse  shall  be  concluded. 
5tb,  That  if  the  party  claiming  to  be  excused  shall  feel  himself 


*  OmHtod  in  Nointinia  Rec.  —  See  Nota,  p.  26.  Table  of  Laws  in  JVbtw- 
a  Rec,    edit  1805;  also   L.  21.  tit  14.;    Lib. 6.    Rec,;  or  L.12.  tit.  18. 
Lib.  6.  Nov.  Rec. 

•  <  Birt  k  should  be  remembered,  that  by  the  last  law  ( 1 4)  of  tit.  l .  Lib.  5.  Rec. 
[L.7.  tit.2.  Lib.  10.  Nov.  Rec.]  a  married  man,  who  has  attained  18  years  of 
1^,  may  administer  his  own  property^  and  that  of  his  wife,  without  the  neces- 
sity of  praying  for,  nor  of  obtaining  royal  licence  (vcnia)  for  the  purpose. 
Palacio»(l). 

^  To  be  counted  from  the  day  on  which  the  fifty  days  began  to  run.    L.  4. 
lit  17.  P.6.    Paiacios(3). 
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aggrieved  by  the  sentence  of  the  judge,  he  may  appeal  to  the 
.4.tit.i7.P.s.  superior  court,  L.*.  tit  17.  P.  6. 

tb»e  offices^  Guardianship  and  curatorship  end  in  many  ways.     1st,  By 

temuiMte.  the  age  of  the  ward,  which  is  fourteen  in  males,  and  twelve  in 

females  ^  as  is  inferred  from  the  definition  of  guardianship  and 

L.8i.t.i6.P.6.  curatorship,  L.21.  tit  16.  P.6.;  and  thus  curatorship  is  termi- 
nated at  twenty-five  years.     2d,  By  the  death  or  banishment  of 

L.2i.t.i6.P.6.  the  guardian  or  ward,  L.21.  tit  16.  P.  6.     8d,  By  the  fulfilment 

or  completion  of  tlie  condition  and  time,  which  is  peculiar  to 
testamentary  guardianship ;  because,  as  we  have  before  said,  the 
testator  alone  can  impose  a  condition  on  the  guardian,  or  fix  the 
duration  of  his  appointment  ^th.  By  adoption.  ^  5th,  By  re- 
moval. 

$  1.  Of  tlw  The  last  mode  by  which  we  have  said  that  iruardianship  is 

mnoTw  or  tlw  or 

uupected  guar-  ended,  is  the  removal  of  the  suspected  guardian,  which  takes  its 
^^V^j^^^       rise   fix)m   that  certain  or  established  principle   by  which  the 

guardian  is  obliged  to  administer,  with  the  utmost  fidelity  and 
care,  the  property  of  the  minor,  wherefore  those  are  called 
or  considered  suspected  who  practise  or  are  guilty  of  fraud, 
undue  conduct,  or  injury  in  the  discharge  of  the  office  of 
guardian ;  or  who  by  their  habits  or  conduct  cause  themselves 
to  be  suspected,  although  otherwise  they  have  wherewithal  to 
pay,  Princip.  tit  18.  Part  6.;  whence  are  deduced  these  three 
axioms.  1st,  That  whoever  manifests  bad  management  or  im- 
proper conduct  is  suspected.  2d,  That  he  is  deserving 
of  removal  and  punishment  who  shall  produce  any  remarkable 
[  19  }  injury  to  the  ward.  Sd,  That  the  accusation  or  charge  in 
this  case  is  public^  by  reason  of  its  object,  end,  and  form. 

From  the  first  axiom  it  results,  1st,  That  poverty  alone 
does  not  cause  a  guardian  to  be  suspected,  if  he  be  in  other 
respects  of  good  character;  and  therefore  although  poverty  may 
produce  his  removal  firom  the  administration,  because  the  property 
of  the  minor  is  in  danger,  the  guardian  shall  not  be  accounted 
as  suspected ;  but  if  he  should  have  lavished  or  misspent  the 
property  of  another  ward,  or  have  been  guilty  of  improper 
conduct,  this  will  give  room  for  suspicion,  L.  1.  tit  18.  P.  6.  2d. 
That  if  once  the  guardian  be  accused  or  suspected,  he  shall  not 
be  absolved  firom  the  accusation  on  giving  security.     Wherefore, 


4  That  is,  with  respect  to  the  first,  when  guardianship  or  tutelage  ends, 
then  curatorship  begins. 

»  Of  the  ward,  not  of  the  guardian.    Palacioi{l). 

^  This  implies  no  more,  according  to  Palacios  (1^  than  that  the  right  of 
accusation,,  or  action,  belongs  to  all  tne  people,  t.  r.  is  popular. 
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3d,  althbugh  he  be  rich,  and  promise  or  bind  himself  to  make 
good  the  damage  sustained,  he  ought  not  to  be  allowed  to  con- 
tinue in  the  administration  of  the  guardianship,  L.  1.  tit.  18.  P.  6.  L.i.tit.i8.P.6. 

From  the  second  axiom  it  is  inferred,  1st,  That  if  the  guardian 
be  accused,  he  ought  to  be  deprived  of  the  administration 
pending  the  suit  or  trial,  and  a  provisional  curator  appointed, 
L.  5.  tit.  18.  P.  6.  2d,  That  if  it  appear  upon  this  trial  that  L.3.tit.i8.P.6. 
he  has  caused  very  great  injury  (dano  notable)  ^  to  the  ward, 
he  shall  be  rendered  infamous,  and  shall  pay  the  damages. 
If  4.  tit  18.  P.6. ;  provided,  however,  he  shall  not  be  considered  L.4.tit.i8.P.6 
infiunous  if  he  be  only  accused  as  an  indolent  and  negligent  or 
inattentive  man,  L.4.  tit.  18.  P.6.  L.4.tit.i8.P.«. 

From  the  third  axiom  it  is  inferred,  1st,  That  the  mother, 
grandmother,  sister,  or  nurse  of  the  minor  are  obliged  to  bring 
forward  this  accusation  by  reason  of  that  greater  interest  they 
take  in  his  wel&re,  L.  2.  tit.  18.  P.  6.      2d,  That    any  of  the  L.2.tit.i8.P.6. 
neighbours  or  inhabitants  of  the  place,  although  they  be  women, 
may  prefer    the    accusation,    except    wards   under   fourteen, 
L.2.  tit.18.  P.  6.     3d,  But  minors  above  fourteen  may  accuse  L.2.tit.i8.P.6. 
their  curators  with  the  consent  or  advice   of  their   relations, 
L.2.  tit.18.  P.6.     4th,  That  this  accusation  may  be  preferred  L. 2. tit  1 8. P. 6. 
against  any  description   of  guardian,    L.  2.  tit.  18.  P.  6.     5th,  L.2.titi8.P.6. 
That  it  ought  to  be  instituted  before  the  judge  of  the  place 
where  the  property  of  the  ward  is  situate,    L.2.  tit.  18.  P.6.  L.2.ut.i8.P.6. 
Sth^   That   there   being  no   person   who   will  undertake  the 
accusation,  and  the  indications  of  his  bad  conduct  being  manifest, 
the  judge  may,  of  his  own  authority,  remove  him,  citing  him 
before  him,  and  appointing  a  curator  ad  interim,  L.3.  tit.  18.  P.  6.  L.3.tit.i8.P.6. 

The  guardianship  being  ended  for  or  by  any  of  the  before-  Cap.s.  Of  the 
mentioned  reasons  or  ways,  the  guardian  ought  to  render  an  ^Suction  of° 
account  to  the  curator  of  the  pupillary  guardianship,  if  it  shall  accounts  by 
be  completed,  by  the  ward  having  attained  the  age  which  frees  curators. 
him  firom  subjection  to  the  guardian.     But  if  the  latter  shall       r  on  1 
have  been  removed  as  suspected  before  the  completion  of  the 
pupillary  age,  he  must  then  render  an  account  to  the  guardian 
appointed  by  the  judge.     And  the  curator  upon  the  termination 
of   the  curatorship,   by  reason   of  the  young  person  having 
completed  the  age  of  twenty-five,  shall  give  an  account  to  the 
ward  personally,  L.  2 1 .  tit  1 6.  P.  6.    For  which  reason  or  purpose  L.21  .t.  1 6. P.6. 
not  only  the  property  of  the  guardian  and  curator,  but  also  of 


7  That  is  to  say,  if  he  has  been  guilty  of  wilful  fraud    See  L.4.  tit.  1 8.  P.  6 . 
quoted  in  the  tei^t. 

c  4 
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their  sureties  and  heirs^  is  bound  to  the  minor  and  his  heirBy 
L.2i.ti6.P.6.  lu.2\.  \xi.l6.  V.6.  adjin.  The  charge  or  burthen  to  whidi 
^  ^''-  guardian  and  curatorare  subject  in  this  proceeding  may  be 

well  inferred  from  the  obligations  they  are  under,  and  which  are 

referred  to  in  the  third  tide. 

Finally,  the  doctrine  contained  in  this  chapter  may  be  applied 

to  a  curator,  bearing  in  mind  the  points  of  difference  between  hi9 

office  and  that  of  guardian. 

We  do  not  treat  upon  the  guardianship  of  the  sons  of  owt 

kings,  because  this  belongs  more  to  the  public  law  of  Spain. 
L.s,tit.i5.P.2.  Upon  this  subject,  L.3.  tit.  15.  P. 2.  ®,   and  Gutierrez  de  TUttU 

Sf  Cterisj  P.  1.  c.  18.  may  be  consulted. 


8  The  constitution  of  the  Spanish  monarchy  of  19th  March,  1812,  now 
re-established  in  Spain,  makes  some  little  sdteration  in  the  law  quoted 
in  the  text.  L.3.  tit.  15.  P.  2.  (Urects,  that  the  persons  whom  the  deceased 
king  may  have  appointed  in  his  wUl,  &c.  shall  be  suardians  to  the  king 
minor;  that  in  default,  the  grandees  {mayoralet)  of  the  kingdom,  also  the 
prelates,  and  the  ricot  hornet,  and  other  good  and  honoumbie  men  of  tke 
to^ns  shall  assemble,  and  after  having  taken  prescribed  oaths,  shall  choose 
one,  three,  or  five,  but  not  more,  fit  persons  to  be  euardians  of  the  minor 
monarch ;  but  in  case  the  qneen-mother  should  be  riive,  and  heing  a  widow, 
she  shall  be  the  principal,  or  chief  guardian.  The  minority  of  a  king  conti- 
nued by  this  law  to  twenty ;  and  that  of  a  ^een,  or  female,  until  her  marriage 
or  puberty.  The  requisites  for  the  appomtment  of  guardian  to  the  miner 
monarch  were  eight :  those  which  deserve  mention  were,  beine  natural-bora 
subjects,  and  not  entitled  to  the  succesnon  after  the  death  of  the  kins.  The 
198th  article  of  the  constitution  directs  ^  The  person  whom  the  deceased 
king  mav  have  appointed  in  his  will,  shall  be  guardian  to  the  king  minor.  If 
he  should  not  have  appointed  one,  the  queen-mother  shall  be  guardian  while 
she  remains  a  widow.  In  default  of  the  aueen-mother,  the  guardian  shall  be 
nominated  by  the  Cortes.  In  the  first  and  third  case,  the  gturdian  must  be  a 
native  of  the  kingdom."  And  the  minority  of  the  king  is  limited  by  it  to  eigh- 
teen ;  and  it  provides,  that  during  his  minority  or  other  incapacity,  the  king- 
dom shall  be  governed  by  a  regency ;  and  that  if  his  immediate  successor  have 
attained  18  years,  if  the  incapacity  of  the  king  should  exceed  two  years,  the 
Cortes  may  nominate  him  regent.  Vide  on  Uiis  subject  chap.  3.  commendng 
Art.  185  of  the  Constitution.  —  N.  B.  Since  the  above  note  was  written,  a  sad 
change  has  taken  place  in  the  affiurs  of  Spain.    The  Cortes  no  longer  exists. 


(    fis    ) 


TITLE  V. 

OF  PERSONS  IN  THEIR  CIVIL  STATE  OR  CAPACITY. 

Having  explained  the  natural  state  of  persons,  its  divisions  and  Cap.  i.  Of  the 
properties,  or  qualities,  we  will  proceed  to  do  the  same  with  ^^^j^  ^^l  its 
respect  to  their  civil  state  or  capacity,  which  is  the  second  branch  diviaonf. 
of  the  first  division  we  made  at  the  commencement  of  this       C  ^^  J 
work. 

With  regard  to  their  civil  state  or  capacity,  men  are  con- 
sidered, 1st,  as  natural-bom  subjects  of  these  kingdoms,  and 
as  aliens  or  foreigners.  2d,  As  nobles,  persons  entitled  to  the 
rights  of  nobility,  {kidalgos),  knights,  {caballeros\  and  plebeians. 
3d,  As  laymen  and  ecclesiastics.  The  distinction  into  freemen 
and  slaves,  which  is  found  in  our  law  in  P. 4.  tit.  21  and  22,  is 
not  now  observed  or  acknowledged,  unless  it  be  with  respect  to 
the  negroes  employed  in  the  Indies  in  working  the  mines,  or 
held  in  slavery  by  private  individuals;  but  even  as  regards  this 
circumstance,  it  is  foreign  to  this  treatise  ^ 


>  To  the  retident  of  a  West  Indian  colony,  where  the  system  of  slavery 
exists,  and  the  laws  referred  to  in  the  text  form  part  of  its  le^  establishment, 
it  must  be  matter  of  regret  that  the  learned  authors  have  acted  on  this  opinion, 
and  abstained  from  giving  the  substance  of  those  laws,  and  of  others  to  be 
fiound  oo  this  important  subject,  in  the  Spanish  codes.  It  is  an  object  of 
concern  to  the  Tranbl^or,  that  want  of  time  will  not  allow  him,  at  present,  to 
supply  this  omission  to  its  fuUy  desired  extent.  He  has,  however,  considered 
it  necessary  to  furnish  the  reader,  in  the  Appendix,  with  those  regulations  and 
enactments  which  the  British  ffovernmen^  since  the  conquest  of  Trinidad, 
have  thought  fit  to  eqg^raft  in  the  old  legislative  provinom  of  Spain. 

Among  the  latter  may  be  noticed  the  Royal  Cedula  of  the  King  of  Spain, 
of  the  31st  May  1789,  containing  instructions  or  regulations  to  be  observed 
Iw  the  owners  and  possessors  ot  slaves,  in  respect  to  their  education,  food, 
clothings  employment,  diversion,  habitation,  care,  medical  treatment,  and 
marriage;  as  also  those  to  be  attended  to  by  the  slaves  in  r^ard  to  their 
duties  towards  thw  owners;  and  odiers  in  respect  to  the  correctional  punish- 
ment of  the  slaves  for  domestic  offences,  extending  to  that  by  magisterial 
authority  for  criminal  excesses;  also  in  regard  to  the  annual  written  return, 
with  specification  of  sexes,  births,  deatks,  See.  of  the  slaves,  on  oath,  by  the 
ovnierB  or  possessors,  before  the  judge  or  magistrate  of  the  town  or  district, 
with  the  view  to  r^try,  \jy  the  escribano  or  clerk  of  the  mfutUamiefda^at 
town  council  or  corporation,  in  a  record  book  to  be  kept  for  the  purpose; 
and  in  refierenee  t»  the  violation  of  these  regulations  by  the  owners^  and  to 
the  trial  and  panithmcnt  of  thsm  and  of  other  persons  iat  excess,  lU-trcafe- 
ment,  or  cruetty  towanis  the  sksres.  Ahfaough  this  etdiJa  was  officially  acted 
upon  Ml  TVmidadf  in  reipect  to  the  feedioa^  clothing,  treatment,  prolactioB 
under  liie  emdal  appoinHncnt  0f  the  Syndic  (¥oouratof^<jMenl,  held,  until 
racottly,  by  His  M^jerty'f  AtlonMy^iGeBerd  a£T^^    andtbecoRiectMBal 


i 


S6 


Of  Persom  in  their 


[Book  I. 


Cap.  2.  Fint 
division  into 
natural  bom 
subjects  and 
aliens. 


The  state  of  a  natural  bom  subject  {la  ruUuraleza)  signifies  or 
imports  the  duty  imposed  upon  men  with  respect  to  one  another 


punishment  of  the  slaves^  and  in  respect  to  their  annual  return  or  registry 
on  oath,  as  above-mendoned,  it  does  not  appear  to  have  been  legally  in  force 
io  the  island,  unless  in  so  far  as  it  was  anerwards  confirmed  by  an  order  in 
council  of  his  late  Majesty  of  the  26th  March  1812,  and  referred  to  by  a 
proclamation  of  the  present  Governor  of  Trinidad,  Sir  Ralph  Woodford,  bart. 
containing  orders  and  regulations  respecting  the  public  ^aol  of  the  island. 

This  supposition  is  supported  by  a  note  in  a  Spanish  law  work,  of  great 
utility  ana  repute,  entitlea  "  Teatro  de  la  Legislacion  Unwenal  di  Espana  i 
IndiaiP  which  contuns  the  cedvla  in  question.  In  this  note  it  is  stated,  that 
by  a  royal  order,  posterior  to  the  cedida,  the  fblfilment  or  enforcement  of  the 
latter  was  directed  to  be  suspended  until  the  further-to-be-expressed  pleasure 
or  direction  of  the  king  of  Spain.  No  such  subsecjuent  expression  of  the 
royal  will  appears  to  have  emanated  from  his  Spanish  majesty.  In  further 
corroboration  of  the  opinion  hereinbefore  hazarded,  it  may  be  added,  that 
this  roual  cedula  is  not  incorporated  in  the  edition  of  the  laws  of  Spain, 
entitlea  Njvmma  Recopilacion  de  lot  Leya  de  Espana,  and  that  by  a  notice 
to  the  title  of  laws  in  this  compilation,  it  is  declared,  that  the  laws  and 
ordinances  in  the  previous  edition,  entitled  *'  Nueva  Recotnlacion  de  lot  Leyes 
de  Espana^*  not  inserted  in  the  Novisimay  are  purposely  omitted  by  reason 
of  being  obsolete,  repealed,  or  useless. 

The  first  British  enactment  on  the  subject,  in  point  of  time,  is  an  ordinance 
of  the  late  General  Sir  Thomas  Picton,tnen  governor  of  Trinidad,  dated  June 
50,  1800,  about  two  years  and  a-half  after  its  conquest  by  the  British  arms. 
This  ordinance  evinces,  in  its  provisions,  much  practical  humanity  and  solid 
advantage  in  regard  to  the  slaves. 

Subs^uently  to  this  ordinance,  appeared  the  order  in  council  of  the  26th 
of  March,  1812,  establishing  a  public  registry  for  the  registration  and  enrol- 
ment of  the  names  and  descriptions  of  all  persons  then  beinp,  and  thereafter 
to  he  held  in  a  state  of  slavery  within  tne  island  of  Trinidad,  and  of  the- 
deaths  and  births  of  all  such  slaves.  The  period  of  registry  directed  to  be 
annual  by  this  order  in  council,  was  made  triennial  by  a  subsequent  one 
of  the  18th  September,  1816.  Further  efiect  was  given  to  the  order  in 
council  of  the  26th  of  March,  1S12,  by  an  act  of  the  British  Parliament, 
59  G.3.  C.120. 

More  recent  regulations  and  changes  with  respect  to  slaves  have  been  made 
by  the  order  in  council  of  the  16th  September,  1822,  providing  for  the  admi- 
nistration of  criminal  justice,  by  which  the  discretionary  admission  by  the 
court  of  their  testimony  in  criminal  cases  was  first  legalized ;  by  an  order  in 
council  of  the  lOth  Nuu^h,  1824,  and  by  a  proclamation  of  the  colonial 
government  founded  on  the  latter.  Some  moaifications,  or  explanations,  in 
regard  to  the  order  in  council  of  the  lOth  March,  1824,  have  been  made  or 
given,  in  a  circular  issued  on  the  subject  by  Sir  R.  Woodford,  governor,  in 
conformity  with  instructions  from  Earl  Bathurst,  His  Majesty's  Secretary  of 
State  for  the  Colonies.  This  circular,  which  has  been  taken  from  the  Times 
newspaper  of  the  18th  November,  1824,  will  be  found  in  the  Appendix,  with 
the  several  British  orders  in  council » and  enactments  hereinbefore  adverted  to, 
vide  Appendix,  B.  C.  D.  E.  F.  G.  H.  I. 

To  those  who  take  an  interest  in  questions  connected  with  this  subject,  it 
may  prove  a  source  of  satisfaction  to  be  informed,  that  by  the  laws  in  force  and 
practice  in  Trinidad,  and  which  existed  previously  to  the  promulgation  of  any 
of  the  British  enactments,  before  noticed,  omnes  Uberi  prtBsumutUur  nisi  constet 
de  servUtUe,  that  although  the  owners  of  slaves,  and  the  managers,  or  mayor^ 
domos,  appointed  by  the  owners,  to  whom  the  power  was  by  those  laws 
restrictea,  could  inflict  on  the  slaves  correctional  punishment  to  the  limited 
•xtent  permitted,  for  domestic  ofiences,  if  they  exceeded  in  this,  by  causing 

Sievous  contusion,  effiision  of  blood,  or  mutilation  of  member,  in  addition  to 
e  pecuniary  penalties  provided,  they,  as  also  aU  other  persons  who  ill-treated 
or  injured  a  slave,  were  subject  to  a  criminal  prosecation  before  the  ordinaiy 
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by  some  right  or  lawful  reason  of  loving  and  cherishing  each 
other,  L.1.  tit  24.  P.  4.  According  to  this  definition,  which  L.l.tit.24.P.4. 
comprehends,  generally,  the  obligation  which  natural-bom  subjects 
are  under  towards  those  to  whom  they  are  bound  by  some  lawful 
cause  or  motive,  the  ten  modes  of  acquiring  the  rights  of  a 
natural-born  subject,  expressed  in  L.2.  tit. 24.  P. 4.,  take  place;  L.s.titS4.F.4. 
but  all  of  them  not  being  within  the  scope  of  our  present  con- 
sideration, on  account  of  some  of  them  appertaining  to  the  laws 
of  nations,  and  by  reason  of  others  being  subject  to  the  jurisdic^ 
tion  of  the  magistrate,  we  will  preserve  an  entire  silence  as  to  the 
first ;  and  with  respect  to  the  last,  will  treat  of  them  in  their  respec- 
tive places,  contenting  ourselves,  at  present,  with  describing  as  a 
natural-bom  subject  of  these  kingdoms  ^  the  person  who  is  a 
native  of  them,  or  bom  of  parents  both  of  whom  were,  or  at 
least  the  father  was,  born  therein,  or  had  obtained  a  domicile  in 
them,  and  had  besides  lived  at  least  ten  years  therein  \  according 
to  the  suppletory  law,  L.  19.  tit.  S.  lib.  1.  Rec.  ijb'*^*x^" 

Hence  it  follows,  1st,  That  there  are  two  modes  of  acquiring  Rec. ' 
the  rights  of  a  natural-bom  subject,  either  by  having  been  bom  5  *•  M^*^,  ^ 
in  these  kingdoms,  or  by  being  the  child  of  a  father,  a  native  of  natunl^v 
thereof;  or  of  parents  who  have  resided  therein  ten  years,  with  ""y^c^ 
the   intention   of  domiciliating  there,    L.  19.  tit.  3.  lib.l.  B^c. 
2d,  Tliat  if  the  &ther  shall  have  been  absent,  or  abroad  in  the  L.7.titi4. 
service,  or  by  order  of  the  king,  and  during  such  absence  shall  ^^'  ^^' 
have  had  a  child  born  out  of  the  kingdoms,. it  shall,  notwith- 
standing,  be  a  natural-born  subject,   as  being  considered  as 
though  bom  in  Spain,  L.  19.  tit.S.  lib.l.  J?^c.     Sd,  That  this  L.7.titi4. 
is  understood  as  with  respect  to  natural  and  lawful  children ;  for  ^^^* 
with  respect  to  spurious  children,    {espurios)  ^,  it  is  necessary      r  22  1 
that  both  their  father  and  mother  shall  have  been  bom,  or  have 
domiciled  in  the  kingdom  for  ten  years,  in  order  to  their  acquir- 
ing the  rights  of  natural-born  subjects,  L.  19.  tit  3.  lib.l.  Rec.      L.7.tit.i4. 

Lib.l.  Nof. 


Rec. 


tribonals  of  the  colony,  at  the  instance  of  the  S)rndic  Procurator  General,  the 
offidal  protector  of  slaves,  and  liable  to  the  punishment,  corresponding  to  the 
injury  or  offence,  as  though  the  slave  were  a  free  person :  besides  which,  that 
in  the  case  of  the  owner  being  the  offender,  the  slave  was  directed  to  be  confis- 
cated and  sold  to  another  owner,  if  able  to  work,  and  his  value  or  proceeds 
applied  to  a  public  purpose:  and  if  the  slave  was  incapable,  or  unfit  to  be 
sold,  the  owner,  without  having  the  slave  returned  to  him,  or  to  his  manager, 
gail^  of  the  excess  or  injury,  was  bound  to  furnish  or  advance  for  the  diaily 
sustenance  and  dothing  of  the  slave,  during  life,  a  sufficient  sum  to  be  fixed 
by  the  judge. 

«  Vide  L.  1.  dt.ll.  Lib.6.  Nov  Rec. 

'  Begotten  on  a  woman  who  has  promiscuous  intercourse  with  many  men. 
f^L.l.tlt.15.  P.4. 


lubjects. 


*8  Of  Persons  in  their  [Book  I. 

By  reason  of  diis  state,  (mUuralidad),  there  arise  between  the 
king  and  his  natural-bom  subjects  certain  obligations  which  be- 
long to  public  law.     See  P.  2.  from  tit«  2.  to  tit.  21. 

§  3.  or  the  pri-       The  rights  of  a  natural-bom  subject  having  been  acquired, 

tfaeoUigatioof    *^^  ^^  person  so  acquiring  them  is  capable  of  holding  public 

employments  and  posts.  2d,  He  is  obliged  to  do  or  grant  to  the 
king  all  that  is  enjoined  by  P.2.  from  tit.  12.  to  tit  31  \     3d,  He 

Nous.  til.  29.    cannot  be  sued  out  of  the  kinffdom,    Aut.3.  tit.  8.  Lib  A.  Bee. 

j^  '  He  is  prohibited,  under  pain  of  loss  of  property  and  perpetual 

banishment,  from  going  out  of  the  kingdom  for  the  purpose  of 
study,  excepting  in  the  universities  of  Bolgna,  Coimbra,  Rom^ 

^•i*-^Xih.8.    andN^les,  L. 25.  tit. 7.  Lib.l.2fer.     But  the  reasons  for  this 

enactment  having  ceased,  we  apprehend  it  b  not  now  observed. 
5th.  Natural-bom  subjects  cannot  wear  other  clothes  than  those 
manu&ctured  in  the  kingdom,  Aut.7.  tit  2.  lib.  5.  Rec.  ^  A  most 
excellent  law,  but  totally  unobserved. 

§  3.  or  tbe  The  rights  of  a  natural  bom  subject  may  be  lost  or  renounced, 

tibe^^toof?  1st  by  five®  modes  or  ways.     1st,  By  treason  against  the  king; 

nutuna^iora       and  this  includes  the  forfeiture  of  property  and  honours,  or  titles, 

•tt^ect.  {mercedes)   L.5.  tit  24.  P.  4.     2d,  If  the   king  machinates  the 

death  of  a  natural  bom  subject  without  justice  or  law.     3d,  If 

L.5.tit24^P.4.  he  denies  him  justice,    4th,  If  he  dishonours  his  wife,  L.5.  tit'24. 

P.  4.  These  three  last  may  have  given  rise  to  the  5th,  which 
consists  in  the  denaturalization,  {desnaturalizaci(m\  or  voluntary 
renonciation  of  his  rights  and  allegiance  by  the  natural  bom 
subject  "^  By  which  all  reciprocal  obligations  between  the  sove- 
reign or  lord  and  the  subject  cease;  because  denaturalization 
signifies  or  implies,  as  it  were,  the  relinquishment  of  or  separation 
fiiom  that  natural  tie  or  obligation  which  links  the  subject  with, 
or  binds  him  to  his  sovereign  or  lord,  or  the  land  in  which  he 

L.5.tit.24.P.4.  Kved,  L.5.  tit24.  P.4. 

$4.orafieni.  Powerful  or  weighty  reasons  were  not  wanting  for  the  ex- 
clusion, by  our  legislators,  of  alien  or  foreigners  from  public  and 
ecclesiastical  employments,  and  the  obliging  them  to  the  per- 
formance o^  or  oHnpliance  with,  certain  things  which  were 
necessary  to  their  good  government     Therefore  it  hath  been 


*  These  duties  are  too  numerous  for  the  subject  of  a  note;  and  I  must  refer 
the  reader,  who  is  de^us  of  more  particular  information,  to  the  reference  in 
the  text 

*  Omitted  in  Novisima  Rec, 

*  The  law  referred  to,  L.5.  tit  24.  P.4.  in  th6  text,  specifies  only  four,  as 
does  tlie- text  ittdf. 

7  Thu  is  not  consonant  with  the  notions  entertained  respectiag  the  duties  of 
allegiance  in  Great  Britain.     Vide  1  Bloc.  Com,  p.  369.  15  ed. 
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determined,  1st,  That  they  cannot  obtain  the  appointment  of 
alcalde  or  magistrate,  the  government  of  cities  or  towns,  nor  be 
sworn  regidors.  LL£.  &  27*  tit.  3.  Lib.  7.  Bee.     2d,  That  they  L.a.t.i.Lib.9. 
cannot  obtain  ecclesiastical  benefices  nor  pensions  relating  or        *  ^^ 
annexed  to  them,  LI.  14.  15.  17.  18.  and  25.  titS.  Lib.l.  Bee  U,\k%fkLi^ 
8d,  That  no  gifts  nor  transfers  of  towns,  castles,  or  jurisdictions,  ^  L.i.St  la. 
or  manors,  may  be  made  in  their  &vours,    L1.1.  &  2.  tit.  10.  L>b.i.  Not; 
Lib.  5.  Bee,       4th,  That  they  shall  not  be  put  in  possession  of     ^ 
any  commandery  (^Rcomr^m£a),   Auto.6.  titS.  Lib.l.  Rec.®  5th,       '■        f 
And  in  order  that  these  laws  should  be  inviolable,  it  is  prohibited  Lib.^.  No?. 
to  grant  the  rights  of  naturalization  to  foreigners,  and  the  nation  ^^ 
(d  reyno)  is  commanded  not  to  consent   tliereto,  L.S6.  tit.d.  L.4.tit.i4. 
Lib.  1 .  Bee.      6th,  That  they  cannot  be  exchange  nor  mercantile  ^''  ^^' 
brokers,  L.  7.  tit.  16.  Lib.  5.  Bee.  7th,  That  ignorance  of  the  royal 
oedulas,   proclamations,  and  edicts,   &c.  with  respect  to  the 
expcMTtation  and  importation  of  articles  forbidden  or  prohibitedt 
custom  house  fees  or  duties*  &c.  will  not  excuse  or  avail  them, 
Bobadilia  Polit.  L.4.  C.5.  N.71.     See  L.15.  tit.l.  F.l.     %\h.  L.i5.tii.i.F.i. 
That  thi^  shall  only  use  the  clothes  which  they  bring,  contrary 
tolhe  ordinance  respecting  clothes,  for  the  space  of  six  mrnitbs 
after    they    enter    Spain,     L.I.  Cap.  17.   tit  12.   Lib.  7.  Bee.  L.i.tlt.is. 
9th.  That  foreign  poilars  shall  not  walk  the  streets  for  the  J^fR^^^* 
purpose  of  selling,  &c.     Autl.  tit 20/ Lib. 7.  Bee.    lOdi.  That  L.ii.tit.5. 
they  cannot  have  shambles  nor  bakers'  shops,  nor  fish  markets,  ^*^*  ^^' 
in  the  towns,     L.2.  titS.  Lib.  7.  Bee.      11th.  But  they  shall  L.s.tit.5. 
not  pay  tribute  money  {monedaforera)  if  it  appear  that  they  ^*^'  ^**^* 
have  dwelt  at  least  three  years  out  of  the  kingdom,  L.7.  titSS. 
lAh.9,Bec.^ 

Under  another  more  confined  signification  we  understand  by 
the  foreigners  of  a  province  those  who  are  not  bom  in  it;  and 
under  this  meaning  the  charters  or  pcurticular  laws  of  Arragon 
prohibited  any  foreigner  from  obtaining  employments  or  places 
of  dignity  in  the  kingdom.  But  king  Philip  V.  by  a  decree  of 
7th  July,  1723,  which  is  embodied  in  Auto  SO.  tit  2.  Lib.S.  Bee.  L.5.ti4.Lib.i. 
commanded  that  all  persons  bom  in  the  other  dominions  of  ^^-^^^ 
CastiUe  should  be  admitted  equally  to  these  offices  or  employ- 
ments in  his  kingdom,  leaving  in  force  the  law  of  Mallorca, 
{Megorca)  which  directs  that  no  one  except  a  Mallorquin  (native 


>  I  suppose  this  law  is  obsol^e,  as  it  is  not  to  be  found  in  the  Nov,  Rec, ; 
and  by  Nota  1.  tit.  52.  Lib.  11.  Nova»  Rec.  thb  law  n  stated  to  be  obsolete. 
•  9  Obsolete. 

^  Omitted  in  Nfmuima  Recop, 
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L.5.t.l4.IitKl. 
Not.  Bee. 

Cip.S.  Oftlie 
second  division 
of  the  ciTil  state 
intonoUesy 
end  knights, 
persons  de- 
scended firom 
nobility  (hidaU 
gos,  and  ple- 
beians.) 

§  1.  Of  no- 
bles, their  de- 
grees or  kinds, 
and  their  pri- 
vileges. 

t  24] 

L.8.tit.31.P.S. 
L.2.tit.Sl.P.3. 


L.4.tit.87. 
Lib.  11.  Nov. 
Rec. 

L.l.tit.17. 
Lib.  10.  Not. 
Ree. 

L.8.tit.9.P.8. 


L.S.t.S.Lib.6. 
&  L.2.t.S7. 
Lib.ll.  Ncyf* 
Rec.  &  L.'l. 
tit  2.  Lib.  6. 
Not.  Rec. 
L.5.tl8.Lib.6. 
Not.  Rec. 


ofMxgorca^  can  obtain  any  dignity  or  place  of  profit  in  their 
church,  AutSO.  tit  2*  Lib.S.  Rec. 

The  second  division  of  men,  according  to  their  civil  state  or 
capacity,  is  into  nobles,  knights,  gentry,  or  persons  descended 
firom  nobility,  {hidalgos\  and  plebeians.  Our  laws  clearly  dis- 
tinguish these  four  classes,  as  will  be  seen  in  the  course  of  this 
chapter. 

We  may  define  nobility,  a  union  of  good  actions,  to  which 
our  ancestors  gave  the  denomination  of  gentility,  {gentilidad)  ; 
which  shews  as  it  were  a  nobleness  of  temper  or  goodness. 
This  is  inferred  firom  L.2.  tit.  21.  P.  2.  which  distinguishes  three 
sorts  of  nobility  or  nobleness,  that  by  lineage,  by  wisdom,  and 
actions*  The  nobleness  of  actions  joined  with  that  of  lineage 
is  accounted  the  most  distinguished  or  the  best,  L.2.  tit  2 1.  P. 2. 
and  the  latter  without  the  former  loses  much  of  its  value  or 
consideration,  L.6.  tit  9.  P.2. '^  There  is  another  sort  of 
nobility  by  possession,  which  is  acquired  by  title  of  twenty  years,, 
L.8.  tit.ll.  Lib.2.  &£:•  which  alters  L.  1.  tit?.  Lib. 5.  Hec,^^ 
which  required  forty  years.  The  class  of  nobles  most  respected 
or  valued,  is  that  which  is  noble  by  birth,  actions,  or  wisdom ;. 
and  it  will  be  found  that  the  nobles  of  this  class  are  and  ought 
to  be  preferred  to  the  great  offices  of  state,  L.2.  tit.  9.  P.  2.; 
having  been  held  in  such  estimation  firom  the  beginning  of  our 
monarchy,  that  when  the  crown  was  given  by  election  to  any 
of  the  Goths,  nobility  was  necessary  to  his  election  as  king„ 
L.8.  Prol.  del  Fuero  Juzgo. 

For  which  reason  the  nobles  enjoy  many  privileges  and  ex- 
emptions, which  may  be  reduced  to  three  kinds,  1st.  Exemption 
firom  payment  of  common  tributes,  or  taxes.  2d.  Exemption 
firom  torture  ^^  and  imprisonment  for  civil  debt.  '^  3d.  The 
exemption  firom  being  obliged  to  retract  any  insult  which  they 
had  offered. 

The  first  who  exempted  the  nobles  firom  the  payment  of 
taxes  was  Count  Don  Sancho,  Garcia  de  Nobilit.  Glos.6.  n.8. 
This  privilege  will  be  found  confirmed  by  LL7.  9.  tit.lL 
Lib.  2.  and  10.  tit  2.  Lib.  6.  Bee. ;  although  L.  19.  tit  14*  Lib.  6. 
Bee.  directs  that  they  shall  contribute  to  public  works.     This 

'1  See  in  this  law  the  distinction  and  qualities  of  a  Rico  ome. 

13  Palacios  observes,  that  this  law  does  not  treat  of  nobility,  but  of  some 
of  the  various  modes  of  proof  in  respect  to  entailed  property. 

1)  See  also  LI.  13  &  14.  tit  2.  Lib.  6.  Nov,  Rec. 

>*  Except  for  dues  to  the  crown.    Vide  LI.  2.  &  1 5,  tit  2.  Lib. 6.  Kov.  Rec. 
In  respect  to  arrest  and  imprisonment  for  civil  debt,  or  in  civil  cases,  as  re- 
gards persons  residing  in  Trinidad,  vide  Order  in  Council,  16th  September, 
1829.    Appendix  J. 
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exemption  from  the  payment,  of  taxes  extends  to  the  widow  of 
the  noble,  because  she  ought  to  be  honoured  as  her  husband 

was,    L.  9.  tit.  11.  Lib.S.;  and  L.  25.  tit.  11.  Lib.  5.  Rec;  and  it  J^S.'**^^- 

ceases  upon  her  marrying  one  who  is  liable  to  pay  taxes,  but  ii«^  &L.8.' 

reverts  upon  her  on  again  becoming  a  widow,  L.9.  tit  1 1.  Lib.  2*  ^^'^^^^ 

Sec.     The  ancient  solemnity  must  be  observed  to  which  Vil^  L.2.tit.27. 

ladiego  refers  in    L.8.  Pro/,  del  Fuero  Juzgo^  n.52.,  as  neces-*  ^n.  Nov. 
sary  to  restore  her  to  the  enjoyment  of  this  privilege. 

The  exemption  from  imprisonment  contained  in  L.  4.  tit  2.  ^'^hf' 

Lib.  6.  Rec.  ^^  ceases,  1st,  If  the  noble  renounces  it  with  a  solemn  Rec, 
oath,  ^^  ViUadiego  a  L.8.  Prol.  del  Fuero  Juezgo^  n.64.     2d.  If 
at  the  time  of  contracting  the  civil  debt,  he  concealed  ^^  the  &ct 
of  his  nobility  from  the  contracting  party,  Gomez  on  L.  79.  of 

7bn7,  n.  4.     8d.  If  the  noble  is  made  collector  of  royal  tributes  C  2^  ] 

or    taxes,    LI.  14.  4  tit  2.  Lib.  6.  Rec.      4th.  If  the  debt  pro-  LL15&8. 

ceeds  from  crime  or  quasi  crime,  L.2.  tit  10.  Lib. 6.  Iiec.\  in  Not.  Rec.* 

which  case  a  better  prison  is  allotted  to  the  noble  than  the  L-io.tit.8. 

common  one  for  the  people,  L.  1 1 .  tit  2.  Lib.  6.  Rec.  As  recanting  Rec  ' 

or  giving  oneself  the  lie  was  always  accounted  a  disgraceful  L^ittits. 

thing,  the  law  was  desirous  of  excepting  the  nobles  from  such  itecl ' 

punishment,  L.2.  tit  10.  lib.8.  jR^c.     ViUadiego  on  L.d.tiUS.  L.7.tit.37. 

Lib.  12;  del  Fuero  Juzgo^  n.  16.     Another  very  particular  privi-  ^^^'       ' 
lege  of  the  nobles  is,  that  the  officers  of  justice  cannot  break 

open  i»  their  house,  L.€l.  tit  4.  Lib.  2.  Rec.  \^^^^' 

As  doctors  compose  the  second  class  of  nobles  treated  of  by  Rec. 

L.2.  tit  21.  P.  2.,  it  is  not  surprising  that  they  should  also  enjoy  L.8.ttt.8i.p.2. 

an  exemption  from  taxes,    LI.  8.  9.  tit  6.   Lib.  1.  Rec  ^^     But  J'-^f'-JI' 

this  does  not  extend  to  bachelors,  L.2.  tit  14.  ub.6.  Rec,  nor  tit.5.Lib.i. 

to  the  illefifitimate  or  natural  children  of  nobles  and  descendants  ^^'  ^* 

Lib.  6.  Not. 

<>  Read,  as  pointed  out  by  Palacios,  L.  14.  ibid,  [L.  15.  tit  2.  Lib.  6. 
Nov.  Rec] 

1^  Palacios  observes,  that  the  noble  cannot  renounce  this  privilege,  since  he 
is  forbidden  by  L.  14.  tit.  2.  Lib.  6.  Rec.  [L.  15.  tit.  2.  Lib.  6.  Nov,  Rec]  under 
pain  of  such  renunciations  bein^  null :  that,  consequently,  the  oath  cannot  con- 
firm a  thing  which  does  not  exist,  for  that,  as  enacted  by  L.28.  tit.  11.  P.  5.  no 
covenant  which  is  against  law  shall  be  binding  or  enforced;  although  made 
under  a  penalty  or  oath. 

*7  Or  rather,  if  he  denied  the  fact:  but  it  was  otherwise  if  the  creditor  was 
aware  of  the  fact  of  nobility,  or  the  party  contracting  was  himself  ignorant  of 
it     Vide  the  reference  in  the  text. 

*'  Palacios,  properly,  here  observes,  that  the  law  cited  in  the  text,  [L.  61. 
tit. 4.  Lib. 2.  Rec.;  or  L.  14.  tit. 2.  Lib. 6.  Nov.  Rec]  makes  use  of  the  word 
^executar :'  the  correct  translation  therefore  is,  that  the  officers  of  jusdce 
cannot  take  in  execution  or  levy  upon  the  dwelHng-house  of  a  noble ;  but 
ride  ord^  in  council,  1 6th  September,  1 822  —  Appendix  J. 

I*  These  laws,  L.2.  tit.  17.  Lib.  6.  &  L.  7.  tit.  5.  Lib.  1.  Nov.  Ree,  do  not 
appear  to  sipply. 


^  OfF^som  in  tketr  [Book  I- 

Lib:w.&L.i.  <>fn»biKty(AsHw*fea),L,8P,  tit-U.Li^S.;  J..9.  titS.  Lib.5. 

tifc5.Lib.lo/  "    BaC^ 

fr  <VA*  d«.       H*^g  explained  the  roefUUQg  or  nature  of  nobility  in  general, 

gnetof  n^bi<     ve  now  are  about  to  point  out  its  particular  degrees,  treated  of 

%•  by  our  laws.     In  the  first  place,  we  will  distinguish  the  landed 

(&  solar)  from  the  titled  (titulada)  nobility,  although  the  latter 
ijQcludes  the  former.  By  lain}  (solar)  is  uncjerstood  the  demesne 
with  a  house  situftte  in  a  strong  or  fortified  place  (tierra)  in  the 
mountain,  according  to  Garcia  de  ffobil.  Gloss.  18.  n.35.  This 
cla3s  of  nobility,  possessed  c^  a  mansion  house  and  land,  has 
be€»  always  held  in  much  estimation. 

Titkd  nobility  is  distinguished  by  the  titles  of  duke,  marquis', 
CQpnty  and  vi^cpui^t.  The  Goths  introduced  into  Spain  the 
ij^  of  duke^  i^ropriated  to  the  greater  generals  of  the  army, 

'L.ih^Ult*^-  n^med  by  the  emperor,  and  wherefore  I4.ll.  tit.1.  P. 2.  ob- 

aerves,  that  duke  is  as  the  chie^  or  leader  of  an  army,  who 
received  this  command  formerly  from  the  hand  of  the  emperor„ 
ffenum  de  Mexia,  in  Lib- 1.  c.75.  of  his  peerage,  (Nobiliario)^ 
treats  of  his  jKivilege^  which  were  numerous,  and  were  annulled 

ui^fiL.      byL.8.tit.l.I4b.4.Rec. 

Rec.  The  title  of  marquis  for  some  time  maintained  precedence 

over  that  of  count,   Salas^r  de  MendozOj  Origen  de  las.  Dignid. 

L.ii.tit.i.P.8.  4^1.  dig  CasfillOf  Lib.d.  cH.,  according  to  L.  11.  tit.  1.  P.2« 
[  86  ^  A  marquis  was  lord  of  some  eiLtensive  territory  on  the  borders 
of  the  kingdon^  It  is  said  that  this  word  is  derived  from  the 
German  Marchgraph^  which  signi^fies  captain  of  a  frontier.  Al- 
luding to  this  Don  Bernardo,  Count  of  Barcelona,  in  a  charter 
of  794,  is  called  duke,  count,  and  marquis  of  the  Spains.  Men- 
doKO^  same  work.  Mexioj  Lib.  I.  c.76.  treats  of  its  pre-eminence. 
Count  is  the  companion  who  attends  the  emperor,  or  king, 
daily  performing  for  him  some  particular  or  distinguished  ser- 

L.ii.tit,i.P.2.  vice,  L.ll.  titl.  P. 2. 

This  title  is  more  ancieqt  in  Spain  than  those  of  duke  and 
marquis.  Mexia^  Lib.  1.  c.77.  In  the  time  of  the  Roman  do- 
Biinion  or  government,  the  governors  of  Spain  were  distinguished 
by  the  title  of  counts ;  and  thus  Dioclesian  and  Maximilian  in 
Xi.  1 4f  Cod.  de  Fid.  instrum.,  called  Severus,  Count  of  Spain. 
In  the  time  of  the  Goths,  the  title  of  count  was  given  to  the 
governors  and  magistrates  of  provinces,  as  also  to  the  principal 

offica:^  of  the  royal  household ;  and  for  this  reason  the  title  of 


«>  L.  1.  tit.  5.  Lib.  10.  Not.  Rec.  does  not  seem  to  applv,  but  L.  6.  tit.  5. 
Lib,  10.  Nov,  Rec.  does  apply^and  supports  the  position  in  the  text. 
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toant  was  held  in  greater  estimation  than  that  of  duke.   Mett^ 
dozoj  same  work,  lib*S*  c.5.     At  present,  counts  and  dukes  are 
appointed  to  the  council  of  the  king,    L,4.l  tit.  4.  lib.  2.  Bee.  ^^^^^'^' 
which  points  out  the  reason- 
Viscounts  were  the  elder  sons  of  counts  [Mexia,  same  work, 
lib.  1.  c.78.);  and  they  were  so  called  because,  according  to  L.  11.  l-.ix.tit.i.P.8. 
tit.  1.  P.  2.,  the  viscount  is  the  officer  who  supplies  the  place  of 
count 

By  the  ordinance  respecting  the  styles  of  address,  which  is 
L.16.  tit.  I.  lib. 4.  Rec.  c.l4.,    the  grandees,  marquises,  and  L.i.tit.i«. 
counts  are  alone  entitled  to  the  address  of  my  lord  (senoria) :  g^  * 
wherefore  it  is  out  of  mere  courtesy  that  of  excellency  is  now 
given.  *' 

All  these  nobles  administer  justice   in    their    estates    and 
seignories  by  privilege  and  custom,  and  in  no  other  way,^^ 
L.  12.  tit.  1.  P.  2.     This  jurisdiction  does  not  extend  to  the  mak-  L.i2.tit.i.P.«. 
ing  laws,  nor  to  the  granting  the  privileges  of  lawful  birth, 
L.  12.  tit  1.  P.  2.  L.is.tit.i.P.2. 

The  title  of  ^^  infanzori*  was  also  introduced  into  Castille,  which 
corresponds  with  the  catanes  and  varvasares  of  Italy.     The  in* 
ianzon  cannot  exercise  authority  and  jurisdiction  without  special      [  27  ] 
privily,  L.  1 3.  tit  1 .  P.  2.  L. is-th. l  .P.f . 

Knights  constitute  another  class  of  nobility.     They  owe  their  §3.  Of  knighti: 
institution  to  the  Gothic  kings,  who  being  such  warriors  and  tucfa,  and  what 

chieftains  (caudillosos)*  rewarded  the  desert  of  valour  and  arms,  obligations  they 

:      .  .  are  subject  to. 

In  the  b^inning  knights  were  chosen  one  out  of  every  thousand, 

and,  commonly,  men  of  the  greatest  strength  and  courage,  such 

as  huntsmen,  smiths,  and  butchers,  &c.  were  selected  for  this 

post,  L.2.  tit.21.  P.  2.     But  these  being  found  to  conduct  them*  L.8.titsi.P.2. 

sdves  without  any  sense  or  impulse  of  honour,  on  account  of  the 

meanness  of  their  birth,  afterwards  knights  were  chosen  from 

among  persons  of  honourable  and  respectable  lineage ;  who,  as 

they  were  people  of  worth  {de  bien),  which  is  the  same  as  pro- 


<i  Palacios  (l)  remarks,  that  by  a  royal  decree  of  the  5th  January,  1786, 
and  by  another  of  the  16th  May,  1788,  the  erandees  (grandes)  are  not  only 
entitled  to  the  address  of  "  excellency,"  but  of  **  most  excellent  lord"  (exce* 
Untinmo  senor\  which  should  be  used  to  designate  them  in  letters  or  writings; 
that  they  long  [H'eviously  received  the  address  of  "  excellency"  by  unwritten 
law,  or,  which  is  the  same,  by  custom,  lliat  the  same  law  [L.  16.  tit.  1.  Lib. 4. 
Rec;  L.l.  tit  IS.  Lib. 6.  Nov.  Rec]  points  out  something  of  this  in  these 
words,  **  nor  excellency  to  any  person  who  is  not  a  grandee."  The  learned 
professor  means  the  prohibition  in  the  law  to  address  any  other  but  a  grandee 
by  this  style. 

^  They  cannot  make  laws,  nor  establiah  new  tiuiomt,  without  the  consent 
of  the  people  (pueNo), 
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L.s.at2i.P.s.  perty   {algo),  were    called    hijosdalgo,   L.2.  tit21.  P.2.      To 

these  species  of  knights  was  given  the  appellation  of  the  gilded 
spur.  Garcia  de  Nobil.  Gl.l.  N.52.  They  then  began  to  be 
more  respected ;  and  to  this  situation,  or  state,  is  the  definition 

L«i.tit.si.P.s.  of  knighthood  adapted  by  L.X.  tit.2L  P.  2.    when  it  says  that 

It  is  the  association  of  noble  men,  who  were  appointed,  or 
formed,  to  defend  the  country.  They  were  more  respected  than 
other  military  men,  and  were  called  knights  (caballeros),  on 
account  of  its  being  more  honourable  to  go  on  horseback 

L.i.tit.si.P.s.  (4  cabaUo\  than  on  any  other  beast,  L.l.  tit.21.  P. 2. 

To  distinguish  more  particularly  this  noble  class,  the  laws  laid 
down  certain  ceremonies  for  the  investiture  of  a  knight  who  pos- 
sessed the  requisite  qualifications.  He  was  obliged,  the  day 
before  he  was  invested,  to  keep  watch  in  the  church,  and  to  pre- 
pare by  washing,  cleaning,   and  clothing  himself  in  the  best 

L.is.t.3i.F.8.  possible  manner,  L.13.  tit.21.  P. 2.  After  hearing  mass,  the 
person  who  was  arming  him,  asked  him  if  he  wished  to  be  a 
knight,  and  having  answered  in  the  affirmative,  he  put  on  his 
spur,  and  girthed  on  his  sword  upon  hb  waist,  with  his  head 
uncovered ;  and  unsheathing  his  sword,  he  swore  to  be  faithful  ^^ 
to  God,  to  his  king,  and  to  his  country.    Immediately  the  knights 

L.i4.t9i.P.3.  vrho  were  assembled  gave  him  a  slap  on  the  neck  and  a  kiss, 

L.  14*.  tit.21.  P.  2.    The  sponsor  ungirthed  his  sword,  and  he  was 

L.i5.t2i.P.s.  accounted  either  a  true  lord  knight,  or  honourable  man,  L.  15. 

tit.21.  P. 2.  The  new  knight  was  marked  with  a  brand  on  the 
left  ^  arm,  and  his  name  and  lineage  were  inscribed,  with  that 
of  others,  in  a  book  of  the  place  where  he  was  born,  in  order  to 

L.8i.t.9i.P.sr.  know  when  he  was  wanting  in  his  duties  or  obligations,  L.21. 

tit  21  •  P.  2.    And  it  is  natural  to  conclude  that  on  this  is  founded 
28  ]      the  modem  enactment  of  L.  1 7.  tit.  1.  Lib.  6.  Rec.  ^^ ;  according 
to  which,  the  audiencias  and  chanceries  ought  to  take  an  inven- 
tory of  knights. 

In  addition  to  this  degree  of  nobility  {hidalguia)^  in  order  to 
being  made  knights  were  requisite  good  conduct,  prudence, 
wisdom,  grace,  dexterity,  and  sagacity,  loyalty,  and  skill  in  arms 

L1.4, 5, 6, 7, 8»   and  horses,  LI. 4.  5.  6.  7*  8.  9.  and  10.  tit.21.  P. 2.     A  woman 

9,io.t.8i.P.2.  ^gg  excluded  from  conferring  knighthood,  although  she  were 


0  L.  14.  tit.21.  p. 2.,  quoted  in  the  text,  says,  the  knight  swore  to  die,  if 
necessary,  in  defence  of  nis  laws,  his  king,  and  nis  country. 
^  L.21.  tit.  21.  P. 2.,  quoted  in  the  text,  says,  the  right  ami. 
'**  Omitted  in  y'ov.  Rcc, 
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queenly  as  also  were  the  insane,  the  clergy  and  religious  persons* 
of  a  r^ular  and  not  of  a  military  order,  L.11.  tit 21.  P.2.:  L.ii.t.si.P.t» 
neither  could  a  poor  man,  one  deformed,  the  merchant,  the 
traitor,  and  person  condemned  to  death  be  armed  knights, 
L.ltS.  tit.21*  P.2.;  nor  he  who  had  received  knighthood  unlaw-  L.is.t.8i.P.i. 
fiiUy  or  in  mockery  (por  escamio)^  in  these  three  cases :  1st  If  the 
person  who  armed  him  had  not  authority  to  do  so.    2d,  If  he 
were  unqualified,  and,  knowing  it,  received  knighthood.     3d,  If 
be  purchased  or  received  it  through  interest,  L.  12.  tit  21.  P*2. ;  L.i2.tsi.P.z^ 
and  by  a  modem  law  persons  liable  to  pay  taxes  are  also  pro- 
hibited to  be  armed  or  created  knights,  L.4.  tit.  1.  Lib.  6.  Rec.  ^^ 

The  obligations  of  newly  created  knights,  who  were  called 
nobles  {nobles)^  were,  1st.  to  respect,  honour,  assist,  and  defend 
him  who  conferred  on  them  knighthood;  except  in  the  cases ^® 
declared  by  L.16.  tit  21 .  P.2.,  and  also  their  sponsorsof  the  sword  L.i6.tsi.P.8. 
(jkidriTU^deEspada)(oTthreejeBX3yh.  16*  tiU2l.  P.2.  2d,Toride  L.i6.t.2i.P.i; 
on  horseback,  carrying  no  one  behind  them.     3d,  To  succour 
c^er  poor  knights,  and  to  defend  what  was  committed  to  their 
dbiarge,   L.21.  tit2U  P.2.      4th,  To  take  care  of  their  arms  L.2i.t2i.P.«. 
and  horses,  keeping  a  full  suit  of  armour  and  besides  a  mule  or 
pony,  L.21.  tit  21.  P. 2.  and  L.I.  titl.  Lib. 6.  Rec.^^      5th,  L.2i.t2i.P.2. 
To  keep  their  word,  not  to  tell  a  lie,  and  to  weigh  their  expres- 
sions in  speaking,  L.22.  tit.  21.  P.  2.     6th.  They  ought  to  go  L.32.tsi.P.s. 
to  the  wars  or  to  send  another  in  their  stead-  if  they  have 
ccxnpleted  seventy  years,   L.I.  titl.  Lib. 6.  Rec. ^^ 

In  addition  to  these  obligations,  knights  ought  to  distin- 
guish themselves  above  other  people  in  their  dress,  eating, 
drinking,  and  sleeping.  Their  clothes  ought  to  be  fine,  their 
cloak  wide,  reaching  down  to  their  feet,  and  they  must  put  it  on 
when  in  the  cities  or  partaking  of  dinner  widi  others,  LLl7.  t.2KP.2.^' 
and  18.  tit  21.  P.  2.  Their  food  consisted  solely  of  substantial  [  29  ] 
flesh  eaten  at  night,  it  being  permitted  them  to  take  something 
in  the  morning  in  time  of  war.  Their  drink  was  water  mixed 
with  vinegar,  the  better  to  quench  their  thirst,  or  wine  and  water. 
They  slept  little  and  on  a  hard  bed,  L.  19.  tit.  21.  P.  2.  While 
they  ate  they  had  read  to  them  the  histories  of  great  actions,  or 


^  But  as  queen  she  might  command  others  to  do  it.  Vtdc  L.  It  tit.  21  .P.2. 
quoted  in  the  text. 

^  Omitted  in  Nov.  Rec.   ' 

«  The  knowledge  of  the  excepted  cases  alluded  to,  is  of  so  little  use  in  the 
present  day,  that  the  Translator  is  contented  to  refer  the  curious  to  the  law 
quoted  in  the  text. 

«  Omitted  in  Nov.  Sec.  '•  Omitted  in  Nov.  Rec. 
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called  upon  some  of  the  elders  to  relate  them,  and  they  did  the 
L.so.t.2l.P.9.  same  when  they  could  not  sleep,  L.20.  tit.2L  P. 2. 

They  enjoyed  many  privileges,  and  the  chief  consisted,  1st.  In 

being  honored  even  by  the  kmgs.     2d,  That  of  sitting  down  the 

first  in  the  churches  after  the  king  and  prebendaries*     Sd,  Of 

being  allowed  to  give  the  embrace  of  peace  {adorar  lapaz).^^ 

4th,  Of  not  having  any  others  seated  with  them  at  their  table. 

5th,  Of  having  their  houses  privileged  from  being  broken  open 

by  the  officers  of  justice,  as  also  their  arms  and  horses  from 

L.ss.tsi.P.s.  being  taken  from  them,  L.2S.  tit21.  P.2.^^  L.9.  titl.  Lib. 8. 

L. IS. tit. 34.       Rec.  ^^    6th,  Of  being  exempted  from  the  payment  of  taxes,  al* 

^.is.  Not.     though  they  may  have  been  liable  to  pay  them,  except  with 

respect  to  things  for  which  nobles  {hijosdalgo)  are  bound  to 
1..7.tits4.'  pay  taxes,  L. l.titl.  Lib.  8.  Rec.®*,  and  from  exercising  in- 
Li^i«.Noy.  fgj^Qj.  offices,  L.3.  tit.l.  Lib.  8.  Rec.®*,-  but  by  L.I.  titl. 
I.s.titd4.  Lib.  8.  ®^  Rec.  they  were  obliged  to  pay  those  which  they  were 
]Ub.is.NoT.  accustomed  to  do  before  being  made  knights,  as  also  their 
L.i.t.s4.  sons.     7th,  The  privilege  of  not  being  subject  to  being  tortured 

^^aJ'  ^®^'  except  in  the  case  of  treason.  8th,  Of  not  suffering  an  ignomi- 
nious death ;  but  in  cases  of  crime  which  deserved  it,  they  had 
their  heads  cut  off,  or  were  starved  to  death ;  but  for  the  crime 
of  robbery  they  were  thrown  into  the  sea.  ^^  9th,  That  of  pre- 
scription not  running  against  them  when  absent  in  the  service  of 
the  king.  *®  1 0th,  That  of  being  permitted  to  make  their  testa- 
ments or  last  wills  without  the  solemnities  of  law.  All  which 
L.S4.t.8i.P.s.  are  treated  of  by  L.24.  tit  21.  P.  2.     Many  of  these  privileges 

subsist  to  this  day. 

By  L.  1 .  tit  1 .  Lib.  6.  Rec.  ^^  It  is  ordained  that  these  privileges 
shall  not  descend  to  the  sons  of  knights,  unless  they  were  born 
before  their  fathers  were  armed  or  ordained  knights. 

ITiey  forfeited  these  privileges,  1st,  By  losing  their  arms  at 
play  or  giving  them  away  to  women.  ^^  2d,  By  arming  one  as 
knight  who  was  not  entitled  to  such  honor.  Sd,  By  being  a  mer- 


*'  A  ceremony  used,  it  is  believed,  in  the  high  mass  in  the  Romish  church. 

«  This  L.  23.  tit.  21.  P.  2.  also  extends  to  them  the  benefit  of  restitution. 

ss  This  L.  12.  tit.  54.  Lib.  12.  Nov.  Rec.  does  not  seem  to  apply. 

34  Nor  does  this  L.7.  tit. 34.  Lib.  12.  Nov.  Rec. 

s»  Nor  L.3.  tit.  34.  Lib.  12.  Nov.  Rec. 

'«  Nor  L.  1.  tit.  54.  Lib.  12.  Nov.  Rec. 

5'  Or  were  thrown  to  wild  beasts,  to  be  torn  to  pieces,  or  devoured.  The 
reader  will  jsrobably  think  these  no  very  enviable  substitutes  for  the  plebeian 
mode  of  capital  punishment. 

■w  Being  allowed  the  benefit  of  restitution,  as  stated  in  note  (32). 

sp  Omitted  in  Nov.  Rec 

^0  Or  staking,  or  pledging  them  at  taverns. 
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chant  or  exercising  an  inferior  office  or  calling.  4th|  By  dying 
firom  battle.  5th,  By  surrendering  the  castle ;  and,  Gth,  By  not 
succouring  the  king  if  it  were  possible.  In  these  cases,  in  order 
to  disarm  or  degrade  the  knight,  the  squire  or  shield  bearer 
{escudero)j  cut  the  sword  from  his  side  and  untied  the  leather  of 
his  spurs,  which  rendered  him  unfit  for  holding  civil  offices,  as 
explained  by  L.25.  tit.21.  P.2.  L.si.tsi.P.9. 

These  ceremonies  ceased  from  the  period  that  Don  John  II,  C  SO  ] 
reserved  to  the  king  alone  the  right  of  arming  or  installing 
a  knight,  ordaining  that  it  should  be  done  by  his  hand,  and  not 
by  commission,  L.5.  titl.  Lib.6.  Rec.^^ ;  but  afterwards  the 
Catholic  kings  made  it  common  to  both  king  and  queen,  L.6. 
tit.1.  Lib.6.  Rec.^^ 

Formerly  challenges,  duels,  and  combats  were  very  common 
among  the  knights  and  Moors ;  as  well  as  between  themselves, 
when  occasion  required  them  to  vindicate  their  honour  and  cha^ 
racter*  This  is  mentioned  in  tit. 3.  and  4.  part 7.  tit A2.  del 
lib. 4.  del  Fueroreal ;  and  tit.  9.  Lib. 7.  del  Ordenamienio. 

In  modem  times  duels  are  prohibited  under  heavy  punish* 
ments  by  the  decree  of  Don  Philip  V.  of  1716  which  is  Auto.l,  L.2.titso. 
tit. 8-  Lib.  8.  Rec.  ''^  ^^^'  ^*>^- 

From  this  class  of  knights  sprung  the  orders  of  knighthood 
so  celebrated  in  our  history ;  and  although  they  remain  to  this 
day,  the  greatest  part  of  the  formalities  and  solemnities  of  their  ^ 

institution  have  ceased,  as  also  the  proofs  and  other  things  which 
were  required  to  invest  them  with  the  insignia. 

Our  laws  make  mention  of  the  knights  who  were  obliged  to 
keep  arms  and  a  horse  in  readiness  for  war  {caballeros  de 
premiajy  those  of  review  and  war  {alarde^^  y  de  guetra),  those  by 
virtue  of  military  service  (pardos),  and  knights  of  Andalusia, 
who  were  obliged  to  keep  a  horse  and  arms  ready  to  go  and 
defend  the  coasts  agunst  the  attacks  or  incursions  of  the  Moors 
(quantiosos).  By  knights  of  premia^  alarde  and  guefra^  it  ap- 
pears were  understood  the  other  knights  of  this  class,  who  were 
obliged  to  hold  themselves  in  readiness  to  go  to  war ;  who  had 

*^  Omitted  in  Nov,  Rec» 

^  Also  omitted. 

49  See  also  on  this  subject  LI.  1  &  5.,  and  Notes  t  &  S.  tit.  80.  Ldb.  12. 
Nov.  Rec. 

4*  A  review  which  took  place  on  the  1st  of  March  in  each  year,  b^  persons 
deputed  by  the  king,  of  aft  dukes,  counts,  grandees  {ricot  hornet),  knights,  or 
squves,  and  other  vassals  who  held  lands,  or  received  pay,  at  which  they 
appeared  well  armed  and  properly  mounted,  to  shew  themselves  ready  for  a 
campaign,  if  called  together.  Vide  Comejo  Diccionario  real  de  Btpana,  torn.  1 . 
verb.  Marde. 
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their  privileges,  uses,  and  customs,  which  they  were  ordered  to 
observe  by  L.IO.  tit.l.  Lib. 6.  Rec.  ** 

From  what  circumstance  they  took  the  denomination  of  knights 
pardos  is  not  a  point  ascertained,  and  still  less  so  when  they 
had. their  beginning ;  it  only  appears  that,  by  a  charter  of  Leon, 
they  were  allowed  an  exemption  from  taxes  if  they  maintained 
arms  and  horses ;  and  it  further  appears,  that  this  description  of 
military  association  was  composed  of  persons  who  paid  taxes 
(peckeros).  Garcia  de  Nabilit.  Gloss.  1.  §  1.  n.56.  Dona  Joana 
and  Don  Carlos  abolished  in  1518  the  raiment  of  knights 
pardos,  which  Cardinal  Ximenes  of  Cisneros  had  armed,  L.16. 
tit  1.  Lib.  6.  Rec.  ^8 

The  knights  quantiosos  were  so  called  from  the  fixed  rent 
which  they  were  obliged  to  possess  to  maintain  a  horse  and 
[  51  1  arms,  and  to  serve  in  war.  This  for  some  time  was  a  thousand 
ducats  {ducados)  of  gold,  which  were  equal  to  three  hundred 
and  seventy-five  thousand  maravedis :  and  once  being  made 
knights  of  quantiOf  they  were  obliged  to  m^tain  arms  and  a  horse, 
and  to  pass  in  review  twice*^  a-year,  L.12.  tit  1.  Lib.  6.  Rec.  *® 
Being  only  freed  fix)m  this  obligation  when  their  patrimony  was 
diminished  to  one  hundred  thousand  maravedis.  Same  law 
quoted.  -7-  But  afterwards  the  sum  or  quantity  of  two  thousand 
ducats  was  required  for  such  knights,  and  they  were  relieved 
firom  the  obligation  when  their  rental  fell  below  two  thousand 
ducats,  L.  18.  same  title  and  book.  On  the  28th  June,  1613, 
these  knights  quantiosos^  which  Philip  II.  established,  were  re- 

^•^•*'|^"^'^*    formed,  Aut.l.  titl.  Lib.  6.  Rfec.    But  in  1734,  a  regiment  of 

knights  quantiosos  was  armed  in  Andalusia  with  various  privi- 
leges, noticed  in  Auto  2.  tit  1.  Lib.  6.  Rec.*^ 

Lti^Sl'^*"        Hidalguia  is  nobility  by  descent  or  lineage,  L.3.  tit.21.  P.  2. 

hiddgot;  their    One  of  the  things  which  distinguishes  nobility  from  hidalguia 

chMM^and  pri-  jg  50^  ^\^^^  ^^j^^  latter  is  acquired  on  the  part  of  the  father  alone ; 

L.s.tit.2l.P.3*  f^r  instance^  the  son  of  a  father  who  was  an  hidalgo,  and  of  a  mo- 
ther, villein,  or  plebeian,  will  be  an  hidalgo  **,  but  not  a  noble.  *^ 

*»  Omitted  in  Nov»  Rec,  ^  Omitted  in  Nov.  Rec. 

*7  Vide  Note  44.,  page  ante.  ^  Omitted  in  Nov*  Rec. 

^  Omitted  in  Nov.  Rec, 

M  At  the  present  time,  says  Palaciot{\)y  the  one  is  commonly  confounded 
with  the  other,  and  the  same  b  understood  by  the  word  "  hidalgo^*  as  by  the 
word  "jioWr." 

Ai  But  not  vice  versa.  So  that  this  is  an  exception  to  the  general  rule,  that 
vartus  sequitur  ventrem.  Vide  L.5.  tit.21.  P.  8.  Greg.  Lop.  GI.3.  on  this 
law,  says,  that  with  respect  to  honours  and  dignities,  the  son  follows  the  con- 
dition of  his  father. 

^^  mdaiguia  was  therefore  an  inferior  class  of  nobility. 
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L.S.  tit.2L  P.  2.    By  hidalgos  are  understood  men  chosen  from  L.a.tit2i.p.3. 

good  sitnations  in  life  {de  buenos  lt4gares)j  and   possessed  of 

P'^^P^rty  (^^S^)>  tli's  word  so  signifying  in  Spanish,  for  which 

reason  they  were  called  hijosdalgOi  which  means  as  much  as  a 

son  of  wealth  or  proper^,  L.2.  tit.  21.  P.  2.  L.2.t.2i.P.2. 

The  wise  Ckahroj   in  his  book,  entitled  Swnma  nobilitatis 
Hispamea^  P.  2.  c.4.n.2.  says,  that  he  never  read  how  nor 
when  the  hijosdaJgo  hod  their  commencement  in  Spain.     The 
above  quoted,  L.2.  tit21.  P.2.  gives  us  the  etymology  of  the  L.2.at,2i.P.3. 
word  iijodalgo;  but  it  is  to  be  r^narked,  that  the  poor  person, 
if  he  be  of  good  lineage^  does  not  lose  his  quality  or  rank,  for 
it  is  sufficient  for  him  if  the  person  from  whom  he  descends  had 
property  (algo)^  because  the  nobility  othidalguia  does  not  pro- 
ceed from  the  hidalgo  himseli^  but  from  the  first  of  his  famUy 
chosen  as  such,  L.2.  tit.21.  P.2.     And  the  hidalguia  being  in-  L.8.tit.2i.P2. 
herited,  it  is  certain  that  the  manufacturers  of  cloths,  cloth  and 
other  woven  things  will  not  lose  it,  as  set  forth  in  Aut2.  and  L.ifts.tit.24. 
6.  tit  12.  Lib.5.  Rec.  ^  J^  ^^ 

This  prc^rty,  or  d^o^  which  consisted  most  frequently  of 
die  seigniory  or  dominion  {el  senorio)  of  vassals,  was  of  diree 
kinds,  1st,  The  dominion  of  the  inheritance  or  patrimony 
{demsa)j  which  is  the  inheritance  that  devolves  to  a  man  on  the 
part  of  his  father,  or  mother,  or  grandfathers,  or  others  from  [  32  ] 
whom  he  descends,  which  is  divided  among  them.  2d,  Dominion, 
or  right  of  halntation  {senorio  de  solar\  which  species  of  property 
consisted  in  the  right  of  inhabiting  or  dwelling  on  another's 
lands  {suelo).  Sd,  The  dominion  over  a  town,  the  inhabitants 
of  which  were  invested  with  a  right  of  electing  their  own 
magistrates  {senorio  de  behetria)^  which  means  an  inheritance 
belonging  to  one  independently  of  or  free  from  the  person  who 
lives  on  it,  and  who  may  receive  as  lord  whoever  may  be  of 
most  service  to  him  **,  L.3.  tit  25.  P.  4.  **  L.s.Ut.25.P.l. 


^  Bat  it  would  appear  by  L.  1.  Ut.24.  Lib.  8.  Nov.  Rec,  referred  to  in  the 
text,  that  hidalgot  are  not  permitted  to  engage  in  any  personal  employment  or 
senrice  with  respect  to  such  manufactures,  but  must  employ  others  for  the 
purpose,  otherwise  they  will  forfeit  their  nobility. 

^  The  subject  of  Behetritu  is  a  matter  which,  to  this  present  day,  has  not 
been  treated  of  in  a  masterly  way  by  historians  and  lawyers.  It  is  worthy  of 
our  attention ;  and  therefore,  in  the  publication  we  have  made  of  the  Fuero 
viefo  de  CattUla^  we  have  endeavoured  to  satisfy,  as  much  as  possible,  the 
curious  and  lovers  of  our  antiquities  by  means  of  a  dissertation  therein 
inserted,  upon  the  origin,  duration,  and  exemptions  of  this  kind  of  seigniory 
and  its  dependencies,  lliere  will  be  seen  the  mformatioa  which^  would  here,, 
perhaps,  be  prolix,  upon  the  tributes  ofbehetria  and  vassals  inhabiting  the  soil, 
or  having  the  right  of  habitation  upon  it.**    [Note  in  the  text.] 

M  I  have  endeavoured  to  explain,  as  weU  as  I  could,  these  different  terms 
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By  reason  of  these  seigniories  the  hijosdalgo  were  called 
noblemen  {ricoshomes).  ^    Garcia  de  NobiL  G1.18.  n.30.  and 

L.iat.S5.F.4*  also  barons,  L.10.  tit  24.  P.  4.    These  noblemen  or  grandees, 

if  they  were  .driven  from  the  kingdom  by  the  king,  might  be 
followed  by  their  vassals,  and  who  under  their  orders  might 
serve  another  king ;  and  even,  in  case  of  war,  against  him  who 

L.ii.t.85.F.4.  expelled  them,     L.  11.  tit 25.  P. 4.  ^^     It  is  true  the  vassals 

were  not  obliged  to  follow  them,  and  indeed  ought  not  to  do 
so,  if  the  grandee  or  {ricohame)  went  into  the  dominions  of  the 

L1.12&13.        Moors,  LI.  12.  and  18.  tit  25.  P.  4. 

Besides  this  species  oihidalguia  by  lineage,  there  was  another 
at  will  {par  merced),  of  which  such  an  abuse  was  made  that  the 
Catholic  kings  not  only  thought  fit  to  revoke  those  granted  by 

L.7.t.i.Lib.6.    Don  Henry,   L.7.  tit  2.  Lib. 6.  Rec.,  but  also  Don  Juan  lid. 

Not.  Rcc. 

and  Don  Carlos,  and  Dona  Juana  revoked  those  they  had  given 
without  just  cause,  and  it  was  absolutely  forbidden  to  grant 

L.5.t.s.Iib.6#   charters  or  privileges  of  hidalgutaj   L.8.  tit  2.  Lib.  6.  Plec. 

Many  are  the  privll^es  and  liberties  of  the  hijosdalgo,  which 

LLia&i5.t.s.  ought  to  be  preserved  to  them  inviolate,  according  to  LI. IS. 

^6.  Nov.       ^j  j^  ^^2  Uh.6.  Rec      The  hijosdalgo  by  Imeage  were  not 

compelled  or  obliged  to  go  to  the  war,  as  were  those  at  will,  or 
by  privilege  {de  merced  dprivilegio),  Otahra,  Part  8.  c.4.  n.2., 
nor  could  their  horses  or  arms  be  taken  for  debt  or  for  security 

V^J'r^^'   **^  ^*^  ^^^  regard  the  crown,  L.9.  titl.  Lib.  6.  Rec.^^     They 
[  88  ]      ought  to  have  a  separate  prison,  L.  11.  tit  2.  Lib.  6.  Rec.    They 

L.ii.t]t.s.         do  ^^^  P*y  diities  or  taxes  for  the  goods  or  property  which  they 

Lib.6.NoT.       xnay  have  bought  from  persons  liable  to  pay  them,  L.14.  tit.  14. 

L.s.tit.18         Lib.  6.  Rec.    These  privileges  cannot  be  renounced,  L.14.  tit.  2. 

Lib.6.  Not.       Lib.  6.  Rec,  although  formerly  they  might,  according  to  the  rule 

L.i5.tit8         '*"^  down  by  Filladiego  on  L.8.  Prd.  del  Fuero  Juzgo.  n.61. 

Lib.6.  Not.       and  then  in  use. 

*^  With  respect  to  the  proo&  of  nobility  and  hidalguia  we  defer 

speaking  until  the  8d  book,  where  we  are  of  opinion  it  will  be 
more  suitable  to  treat  of  them. 
«,  Of  pit-  Under  the  name  or  term  plebeians  {plebeyos)  we  understand 


f«.0( 


in  the  text,  of  cimsa,  ioUtneBo^  and  hehetria,  but  fear  I  have  not  succeeded  in 
jiMkii^  the  subject  very  mtelli^le ;  however,  I  think  it  is  one  in  which  very 
few  ofmy  readers  will  take  any  interest. 

^  This  word,  ncoftome,  according  to  L.io.  tit.  25.  P.  4.,  referred  to  in  the 
text,-  is  equivalent  to  that  of  count  or  baron  in  other  countries. 

w  FJefcalsoL-lO.  tit.25.  P.4. 

*•  Vide  also  L1.15.  H.&  15.  tit.S.  Lib.6.  Nor.  Rec. 
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all  those  who  exercise  any  trade  {arte)  or  who  cultivate  the 
soil  ^' ;  which  two  kinds  the  Partidas  explain  by  the  expressions 
of  woric  {cbra)  and  labour  {labor).  Works  or  trades  {obras)  are 
those  which  men  carry  on  in  houses  or  covered  places*  Labours 
{labares)  are  all  those  things  which  men  do  by  reason  of  the  mode 
irf*  labour  {de  feckura)^  or  of  the  time  in  which  they  receive  the 
work,  having  to  traverse  the  mountains  or  the  fields,  and  being 
obliged  to  suffer  cold  and  heat  according  as  the  weather  is.  The 
latter  are  called  labourers  {labradores\  and  the  former  mechanics 
or  handicraftsmen  {menestrales),  because  they  seek  their  means  of 
support  {m  menester)  in  the  trade  or  art,  L.5.  tit. 20.  P.  2.  L.5.tit.20.P.«. 

Conforming  to  the  laws  which  are  at  this  day  in  force,  we 
will  only  observe  that  this  definition  of  labour  makes  us  well 
understand  how  anxious  Don  Alonso  the  Wise  was  to  represent 
to  us  the  labour,  suffering,  and  toil  with  which  labourers  procured 
us  all  that  was  necessary  to  maintain  and  preserve  our  lives; 
constituting  them,  for  this  reason,  a  more  noble  class  than  mere 
.mechanics.  Hence,  without  doubt,  proceed  the  privileges  and 
exemptions  of  labourers,  among  which  the  following  are  the 
principal,  1st,  That  they  may  not  be  comprehended  in  those 
drawn  to  serve  in  the  army  {en  quintas)^  which  was  granted  them 
on  the  petition  of  seven  of  the  Cortes  of  Burgos  in  1429  and 
14S0.  2d.  That  execution  cannot  go  against  them  ^  in  harvest 
time,  except  for  debts  due  to  the  crown,  or  proceeding  fi*om  crime. 
LL25.  and  26.  tit.21.  lib. 4.  Rec.  The  ordinance  of  28th  August  L.i5.tit3i. 
1608,  makes  mention  of  this  privilege,  which  it  extends  to  the  ^{\]i^^' 

Not.  Rec. 

^  This  word  may  be  more  properly  translated  ^  commons.*'  Palacios  says, 
that  by  the  term  **  plebeyo^*  is  merely  understood  those  who  are  not 
**  nobles,**  and  that  the  mere  exercise  of  any  art,  trade,  or  calling,  does  not 
constitute  a  plebeian,  nor  deprive  one  of  the  privileges,  &c.  of  nobility,  which 
he  may  possess.  He  refers  to  a  royal  cSdtda  of  178 J,  which  he  states  repeals 
LI.  6  &  9.  tit.l.  lib. 4.  del  Orden  real,  and  IA.2&5.  titl.  lib. 6.  Rec. 
(Nota  5.  tit.  23.  Lib.  8.  Nov.  Rec.) 

«>  This  must  mean  ¥rith  respect  to  their  persons  merely,  and  then  only  for 
debt  arising  from,  or  imposed  in  consequence  of  the  commission  of  crime ;  for 
there  is  no  exception  from  arrest  in  favour  of  the  crown  in  the  harvest  time, 
which  is  from  July  to  the  end  of  December.  Seethe  second  section  of  the  act 
or  L.  15.  tit.  3 1 .  Lib.  1 1 .  Nov. Rec;  and  L.  1 6.  tit.  3 1 .  Lib.  1 1 .  Nov.  Rec.  extends 
this  privilege  from  arrest  to  the  whole  period  of  the  year,  except  in  the  case  of 
crime,  or  where  the  debt  was  contracted  before  the  party  became  a  labourer 
or  husbandman.  The  first  section  of  this  Law  15.  tit.3l.  Lib.  1 1.  Nov.  Rec. 
exempts  from  execution  or  leifY  at  any  period  of  the  year,  except  for  debts  to 
the  crown,  for  rent  to  the  landlord  or  owner  of  the  land,  or  for  money  lent  by 
him  to  assist  the  labourer  in  his  cultivation,  the  oxen,  mules,  or  other  beasts  of 
the  plough,  and  the  agricultural  implements  of  the  labourer  or  husbandman, 
as  also  his  fields  sown  with  grain,  or  ploughed  in  order  to  be  sown  {tembradot 
%f  hcrbechat);  and  even  in  the  Uiree  above  excepted  cases,  one  pair  of  oxeo, 
mules,  or  other  beasts  of  the  plough,  must  be  left  to  ium.^^Vide  Appendix  J. 
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L.i5rat.si. 

Lib.  11;,  L.6. 
tit.ll.Lib.10. 
L.16.tit.Sl. 
Lib.ll.,L.7. 
tit.ll.lib.  10., 
ftL.8.titl9. 
Lob.?.  Nov. 
Rec. 


Note7.tit.S3. 
lib.  8.  Not. 


L.l.tit.S6. 
lib.  8.  NoT» 
Rec. 


L.4.tit.26. 
Iib.8.  Nov. 
Rec 


L.S.t.516. 
Lib.8.,&L.4. 
tit.9.Iib.7. 
Nov.  Rec. 

Cap.  4.  Of  the 
third  divisioa  of 
the  civil  state 
into  laymen  and 
^HrUwiiiiitlf If  1 1 
I^8.tit.83.P.4. 


ikrmers  of  wine  and  vinegar,  upon  which  articles  was  imposed 
the  grant  of  the  eighteen  millions  which  had  been  given  to  the 
king  in  the  previous  cortes.  Sd,  That  their  implements  of  agri- 
culture, beasts  of  labour,  and  the  bread  they  bake,  are  exempt 
from  being  taken  for  civil  debt  or  in  an  executive  suit,  except  for 
a  debt  due  to  the  crown,  or  for  the  payment  of  the  ten  per  cent, 
to  the  king  (diezmos)  and  ecclesiastical  or  seignorial  rents^^  L.25. 
26.  and  28.  tit  21.  Lib.4.  Rec. 

Our  laws  have  not  been  less  attentive  to  fisrming  regulations 
respecting  trades,  which,  formerly,  were  divided  according  to  their 
nature  or  kind  into  associations,  corporations,  or  companies : 
their  by-laws  {estahUos\  which  varied  in  each  of  them,  constituted 
the  form  of  their  government,  the  admission  of  journeymen  td 
.be  masters,  and  other  things  which  belonged  to  their  interior  and 
exterior  employments;  but  the  royal  approbation  was  always 
necessary  to  their  validity.  There  are,  however,  some  genend 
laws  on  the  subject ;  1st,  Tliat  no  person  shall  hold  or  exercise 
two  employments  or  callings  at  the  same  time,  L.  12.  tit  IS. 
Lib.  5.  Rec.^ ;  not  even  those  which  had  a  certain  ccmnexion 
or  dependence  upon  one  another,  by  reason  of  the  goods  or 
articles  they  made  use  of;  an  example  of  which  is  given  in 
L.I.  titll.  Lib.  7.  Rec  2d,  Every  joumeymui  or  mechanic 
must  work  within  the  place  where  hired  or  employed  from 
sun  rise  to  sun  set;  and  if  without  or  beyond  it,  until  such 
hour  as  will  allow  for  his  return  by  its  setting,  under  penalty  of 
loss  of  one-fourth  of  his  day's  wages,  L.2.  titll.  Lib.7.  Rec. 
Sd,  That  the  town  councils  {los  concgos  or  cabildos)  shall  fix 
their  wages  according  to  the  price  of  provisions  in  the  district 
(camaroa\  L.S.  titll.  Lib. 7.  Rec,  4th,  That  every  journey- 
man or  day  labourer  shall  be  paid  on  the  night  of  the  day  of  his 
w<Mrk,  if  he  wishes  it ;  and  that  no  such  person  can  be  elected  to  a 
public  qPSce  in  the  town  {por  qfido  del  comun)  under  penalty  of 
twice  the  amount  (pena  del  doblo)  and  that  no  master  workman 
may  employ  more  than  twelve  each  day,  L.  4.  tit.  1 1 .  and  L.  1 0.  *^ 
tit  3..  lib.  7.  Rec  Upon  the  various  handicraft  works,  see 
tit  IS.  14.  IS.  16. 17. 18.  19. 20.  and  23.  Lib. 7.  Rec.^ 

The  third  division  of  men,  according  to  the  civil  state  of  per- 
sons, into  lay  and  ecdesiastick,  will  be  found  supported  by  L.  2. 
tit  23.  P.  4.  Ecdesiasticks  are  those  who  compose  the  hierarchical 


01  Vide  Appendix  J. 

•«  Omitted  in  Nov.  Eec*  ^t      t»        j 

«  L.  10.  tit.3.  Lib.7.,  nor  its  corresponding  Law  in  the  Nov.  Rec,  does  not 

seem  to  spply. 
^  Few  of  these  are  inserted  in  the  Nov.  Bee. 
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state  of  the  church.     They  are  called  clergy  {clerigos),  which 

means  men  diosen  for  the  service  of  God,  L.I.  tit  6.  P.l.  L.i.tit.6.P.i. 

The  ecdesiasticks  are  regular  or  secular.     The  regular  arc 
diose  who  leare  or  abandon  all  earthly  things,  and  adopt  some  ecclenasdcks, 
rule  of  religion  to  serve  Grod,  promising  to  observe  it,  L.l.  tit  ?.•  *^*^^^"^' 
P.l.     To  the  first  kind  belong  monks,   friars,   and  regular  and  the  Umitti-' 
canons,  whom  our  laws  call  canons  of  the  clojrster  {de  cknutro),  ^^^^ 
L.'l.  tit  7.  P.  1.  which  in  the  present  day  scarcely  subsists.  L.i.tit.7.P.i. 

The  ecclesiastical  privileges  are  confined  to  the  peculiar  juris-    *  [  35  ] 
diction  {A  su  Juero)j  immunities,  and  exemptions,  which   they  L.i.tit.7.F.L 
ei^oy  immediately  by  royal  grant,  L.50.  tit.6.  P.l.     Of  their  L.50.tit6.P.i. 
JQiisdiction,  or  judicial  power,  we  shall  say  something  in  its  place 
in  die  third  book.     We  shall  say  nothing  of  their  immunities, 
conceiving  that  they  belong  to  the  canon,  or  ecclesiastical  law  of 
Spain,     ^^th  respect  to  their  exemptions,  we  must  observe  that 
the  exemption  from  payment  of  excise  duties  (alcabalas)  is  granted 
diembyL.6.  tit  18.  lib.  9.  Rec.;  and  this  is  understood  with  L.8.t9.Lib.i. 

NoY    Rec 

respect  to  the  sale  of  their  property,  and  the  firuits  or  products 
of  their  estates;  but  not  the  produce  which  they  may  derive  from 
lands  rented,  nor  their  traffic,  or  gains  of  any  kind,  according  to 
the  decree  of  the  Presidents,  which  is  L.I.  titl8.  lib.  9.  Rec  ^* 
which  is  ordered  to  be  observed  by  cedula  of  20th  July,  1763, 
which  directs  depositions  on  oath  to  be  taken  of  the  rents  of 
ecdesiasdcks ;  and  if  they  should  be  false,  that  the  judges  proceed 
to  verify  and  value  the  proper^  by  experienced  or  competent 
persons  on  oath.  This  exception  from  the  payment  of  excise, 
or  duty  on  sales  of  articles  {alcabala\  is  not  extended  to  the 
derey  of  the  minor  orders,  L.2.  tit  4.  lib.l.  Rec.  .  L.7.t.io.Iib.i 

According  to  the  instructions  and  royal  decrees  of  1745, 
1751,  and  1760,  which  declare  the  art  8.  of  the  concordate  of 
1737,  all  property  belonging  to  ecclesiastical  foundations  ante- 
cedent to  that  period  is  exempt  irom  tributes ;  but  that  acquired 
subsequendy  to  the  said  year  1737  shall  be  subject  to  contribu- 
tion; and  thus  the  clergy  shall  be  obliged  to  contribute  and  to 
assist  the  laity  in  what  is  paid  or  furnished  for  the  quartering  of 
soldiers  {via  de  utensilios,  quarteles\  brandy  (aguardiente), 
{mejoras  de  Jundm,)  (censos),  ^  &c.     They  shall  equally 

be  obliged  to  contribute  to  public  works  for  the  public  or  com- 
mon benefit,  L.  12.  tit 3.  lib.l.  Rec;  and  to  pay  the  duties  of  L.7.tit.9. 
export  on  what  they  shall  send  out  of  the  kmgdom.  Aut  4.  ^^'  ^^' 


«*  Not  in  Nov,  Rec, 

^  I  cannot  find  appropriate  terms  in  English  for  these  worcU. 
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L.i4.tit.9.         litis,  lib. 9.  Rec.     With  regard  to  the  benevolence  or  subsidy 
1^  *  to  assist  in  carrying  on  the  war  agwist  infidels  (gracta  del 

Escusado  6  Casa  dezmera\  of  apostolic  grant,  see  the  decree  of 
[  86  ]       January  1761,  and  Martinez  in  his  Libreria  de  Jueces^  torn.  2. 
c.  2.  n.  84.  to  92. 

It  is  to  be  observed  that  the  regular  clergy  cannot  be  agents 
or  attomies,  except  in  causes  and  affidrs  of  their  chapters  and 
L.i.tit.s7.         societies,  presenting  first  the  licence  of  their  superiors,  Aut.1. 
mi. Not.       ^j  2.  tit. 8.  lib.l.  Rec.;  and  the  royal  cidula  of  25th  No- 
vember, 1764. 

The  regular  clergy  are  also  forbidden  to  live  out  of  their 
convents  under  any  pretext,  cedula  of  4th  Augast  1767;  and 
to  ask  alms  with  poor's  boxes  without  permission  of  the  town 
council  {del  consejo)^  decree  of  16th  September  1766. 

Lastly,  They  are  not  considered  as  inhabitants  of  the  towns, 
according  to  the  royal  cedula  of  21  December  1766;  all  which 
remarks  we  have  made  here,  considering  that  these  points  could 
not  be  treated  of  with  more  method  in  another  place. 
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TITLE  VI. 

OF  PROMISE    OF   MABRIA6E    OR    ESPOUSALS    {DESFOSORIO)   AND 

MARRIAGE   {MATRIMONIO). 

AIen  in  the  third  place  are  considered  with  respect  to  their  state  Cap.i.  Capa- 
as  a  fiunily ;  and  in  this  point  of  view,  are  either  married  or  ^^ nmctto 
single*  To  this  division  belongs  matrimony,  which  is  accompanied  their  itate  as  a 
commonly  by  marriage  portions  {dotes)  and  donations  propter  comider^oiu 
nuptiasj  which  we  term  jointure  {arras) :  wherefore,  proceeding  "l«t"ngthereto. 
immediately  to  explain  espousals  or  mutual  promise  of  future 
marriage  {el  d€sposorio\    as  antecedent  to  marriage  we  will 
treat  of  both  in  the  present  chapter,  leaving  for  the  following  the 
explanation  of  the  marriage  portion  of  the  wife   {dote)  and 
jointure  {arras). 

We  consider  matrimony  as  a  contract  which  is  celebrated 
between  those  who  have  contracted  espousals  {los  desposados\ 
and  from  which  it  derives  its  force  and  efficacy ;  but  authorised 
by  the  church,  which  gives  it  a  worthy  place  among  its  sacra- 
ments by  reason  of  its  dignity,  mystical  signification,  and  its  L.54iti.P.4. 
ends,     L.5.  tit  1.  P. 4.  L1.S.  and  4.  tit2.  R4.  U.^8&4.tit.2. 

Under  the  consideration  of  contract,  as  we  shall  treat  it  here,  §  i.  Of  pro- 
leaving  for  the  canonists  all  that  it  eontains  with  respect  to  the  "?"*  of  mMr- 
sacrament  and  the  church  ^,  a  solemnity  testifying  the  will  of 
the  contracung  parties  ought  to  precede  marriage,  which  we  call 
mutual  promise  of  future  marriage  or  espousals  ^  {desposorio) ; 
and  that  is  the  verbal  promise  which  men  make  when  they  wish 
to  marry,  L.I.  tit.1.  P. 4.     We  must  except  from  this  general  L.i.tit.i.P.4. 
definition  the  dumb,  who  by  means  of  evident  and  clear  signs, 
supply  the  place  or  pronunciation  of  words,     L.5.  titS.  P.4.       L.5.tit.2.P.4. 

From  this  definition  we  deduce  the  following  axioms:  — 
1st.  That  promise  of  future  marriage  is  a  consent  which  those 
who  are   betrothed  ^ve  with  the  desire  of  being  married.       [  43  ] 


I  u 


Following  in  Spain  the  rules  of  the  church  in  what  appertains  to  the 
^cacy  or  valimty  of  matrimony,  and  treating  of  the  impediments  of  marriage, 
we  cannot  lay  ande  what  it  possesses  in  relation  to  the  church."  Palanos  (l). 
*  Vide  Woody  C.  L.  Book  1.  ch.  2.  p.  lis.  fo.  ed.  (Palaciot  here  observes, 
that  it  is  true  espousals  ought  to  precede  matrimony  when  they  are  con- 
tracted ;  but  that  no  one  can  infer  nrom  this  that  marriage  cannot  be  cele- 
brated without  hariog  previously  contracted  espousals.) 
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2d.  That  it  ought  to  precede  matrimony.  Sd.  That  it  is  a  mere 
pact  celebrated  without  the  solemnity  of  law  ^ ;  but  of  such 
force,  that  by  reason  of  it  the  persons  who  are  betrothed  are 
bound  to  contract  matrimony  afterwards. 

Promise  of  future  marriage  being  a  consent  given  by  those 
who  are  betrothed,  it  is  evident  1st.  That  only  they  can  cele- 
brate it  who  are  of  an  age  to  consent ;  and  therefore  the  male  or 
female  above  seven  years  of  age  may  celebrate  it,  or  even  under 
that  age,  ii^  after  completing  it,  they  ratify  their  consent,  L.6. 

L.6.tit.i.F.4.    tit  L  P. 4.     2d.  But  not  persons  of  non  sane  mind;  unless  after 

L.6.tic.s.F.4.    recovering  their  reason  they  renew  their  promise,  L.6.  tit  2.  P.  4. 

Sd.  That  the  father  cannot  betroth  his  daughters  unless  they  be 

L.iatiti.P.4.  present  and  consent,  L.  10.  tit  1.  P.  4.     But  if  the  father  should 

swear  and  promise  to  marry  one  of  his  daughters  with  another  per- 
son, and  they  shall  consent,  the  election  of  the  particular  daughter 
is  left  to  the  will  of  the  father,  if  he  have  not  specified  the  object 
of  his  promise;  provided  that  in  this  case,  if  only  one  of  the  daugh- 
ters remains  alive,  he  would  be  obliged  to  give  her  in  marriage,  and 
if,  after  the  promise,  he  should  particularize  one  of  his  daughters, 
and  the  man  does  not  wish  to  have  her  for  a  wife,  the  &ther  is 
absolved  from  the  obligation ;  but  if  the  man,  before  the  selec- 
tion shall  have  been  made,  shall  have  enjoyed  or  had  connection 
with  any  one  of  the  daughters,  he  shall  be  obliged  to  take  her 

L.ii.ti.F.4.    for  a  wife  and  no  other^  L.  11.  tit  1.  P. 4.    4th.  That  it  may  be 

also  provided  that  the  espousals  may  take  e&ct  at  the  discretion 
of  the  father,  if  any  of  the  contracting  parties  say,  ^^  I  will  take 

L.s.tit.i.P.4.    you  for  my  husband  or  wife,  if  it  please  my  father,  L.  3.  tit  1 .  P.4. 

This  consent    being    precedent  to   matrimony,  it  follows, 
1st  That  mutual  promises  of  marriage  may  be  either  depresenti 

Ll.s&s.titi«    or  de  fiduro^^  LI.  2.  and  S.  titl.  P.  4.,  the  difference  of  which  is 

P.4. 

^  "Promise  of  future  marriajge  (detposorio)  is  not  a  mere  pact,  it  is  a  con- 
tract with  its  proper  nomination,  wnich  ought  not  to  be  celebrated  without 
the  solemnities  which  the  law  prescribes."  Palacios  (8). 

^  Properly,  espousals,  or  mutual  promises  of  marriage  (despotorio)  are,  by 
words,  defuiuro;  espousidfl  by  woroif  de  prasenH,  are  considered  in  the  light 
of  marriage  {ctuamiento\  Ftt^L.2.,  as  also  L.5.  titl.P.4.;  and  if  when  a 
man  contract  espousals  with  one  woman  by  words  de  futurOf  and  afterwards 
contract  them  by  words  de  prtttenH  with  another  woman,  the  last  shall  be 
valid,  or  take  effect  in  preference  to  the  first,  unless  the  man  should  have  had 
connection  with  Uie  woman  with  whom  he  contracted  by  words  dt  fitturo, 
before  he  contracted  espousals  with  the  second  woman  by  words  depretetUi, 
And  if  a  man  contract  espousak  by  words  de  futuro  with  two  women,  he  may 
elect  to  marry  either  of  tnem  he  pleases,  unless  he  hath  had  connection  with 
one  of  than;  for  in  such  case,  he  shall  be  obliged  to  marry  her  with  whom 
be  has  had  connection.  Vide  L.  9.  tit.  1.  P.  4.  Palaciot  observes  on  this  part 
of  the  text,  "  It  is  certain,  that  as  well  in  the  civil  as  in  the  canon  and  statute 
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bylfeS.  titl.  P.4.  lld>  Tliat  they  may  be  celebrated  in  L.9.tit.i.F.4. 
four  ways,  bycondidon,  cause,  maimer,  or  demonstration,  LLl.  Ll.i&2.tit.4. 
and  2.  tit.  4.  P.  4.  G>nditkxi  is,  an  agreement  or  covenant,  which 
is  made  dependent  on  another  covenant;  for  example,  when  a 
person  says,  '^I  prcnnise  to  marry  you  if  you  should  be  at 
Rome.''    Cause  is,  when  a  person  says,  ^^  I  promise  to  marry 
you,    because  you    have    done    such  a    thing."     Manner  is 
when  a  person  says,  ^*  I  give  you  a  hundred  maravedis  to  build 
me  a  house."    Demonstration  is,  when  one  says  ^^  1  promise  to       [  44  ] 
give  you  such  a  thing,  which  I  bought  of  such  an  one,"  naming 
both  particularly,  L.2.  tiL4.  P.4.     The  conditions  ought  to  be  L.s.tit.4.P.4. 
just  or  decent  {konestos%  and  conformable  to  the  nature  of  es- 
pousals or  mutual  promise  of  future  marriage  (desposorio)^  L1.S,  Ll.s,4,&5.t4. 
4^  and  5.  tit.  4.  P.  4.     4th,  Indecorous  and  impossible  conditions 
do  not  vitiate  or  annul  the  promise  or  contract  of  marriage,  but 
are  considered  as  not  to  exist,  L.6.  tit. 4.  P. 4.  L.6.tit.4.P.4. 

Promise  of  marriage  being  a  mere  pact  (pacto)^  it  may  be 
celebrated  with  or  without  oath,  L.10.  tit.l.  P. 4.,    and  between  L.io.tit.i.P.4 
absent  persons  by  attorney  or  by  power  {carta)^  L.  1.  tit  1.  P. 4.  L.i.tit.i.P.4. 
The  elEsct  of  this  promise  is,  the  mutual  obligation  which  arises 
between  the  'parties  to  contract  matrimony;  and  hence  it  is, 
1st.  That  those  betrothed  are  prohibited  to  marry  with  another, 
unless  the  second  promise  be  made  under  an  oath,  and  the  first 
without  it  ^  L.8.  tit  1.  P.  4.     2d.  That  the  canonioal  and  civil  L.8.tit.i.P.4 
impediments  which  hinder  and  dissolve  marriage,  also  hinder 
and  dissolve  espousals,  LL8.  and  12.  titl.  P.4.  compared  with  Ll.8&i9.t.i. 
LLll,  12,  18,  14,  15,  16,  and  17.  tit 2.  P. 4.     8d.  That  their  £ui,i8,is, 
causes  are  of  ecclesiastical  cognizance,  L.7.  titl.  P.  4.     4th,  14,15,16,17. 
That  espousals  celebrated  in  any  of  the  lawful  ways  which  we  L.7.ii^i'p.4. 
have  mentioned,  do  not  bind,  unless  the  condition,  cause,  de- 


law,  this  difference  and  improper  division  of  espousals,  de  prtsienH  and  de 
fiUuro,  are  to  be  met  with,  by  espousals  de  prcpienH  marriage  itself  bdng 
mider^ood ;  but  that,  therefore,  it  must  not  be  said,  that  b^use  the  con- 
sent or  agreement  of  etpotuak  precedes  matrimony,  it  follows^  that  etpoutals 
are  dt  presenH  or  de  fuhtroi  be<»use,  if  it  precedes,  they  cannot  be  de 
pf€B$eiUi* 

*  The  kw  refierred  to,  appears  to  me  to  declare  the  reverse,  aad  to  say, 
tiiat  an  oath  taken  in  the  face  of  the  previous  promise,  as  in  violation  of  law 

Sderechol  is  not  binding.  Vide  L.8.  tit.  I.  P. 4.  The  foregoing  opinion 
been  since  confirmed  by  the  observatioijs  of  Palacios  on  tms  part  of  the 
text.  He  adds,  that  **  espousals  are  also  an  impediment  to  matnmony,  but 
that  they  ace  an  impediment  of  an  impedient  nature  {impedietUe},  commonly 
so  teemed;  which  meaps,^  that  if,,  in  defiance  of  this  impediment,  marriage 
should  be  contracted^  it  would  be  contracted  ualawfiiUy,  but  it  would  not  m 
annulled.'* 
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l^s.iit.4.P.4.    monstrationi  or  manner,  with  which  the  promise  was  made  be 

fulfilled,  L.S.  tit  4.  P.  4. 

§8.  Of  mar.  Marriage  is  the  conjunction  of  man  and  woman,  made  with 

''^*  the  intention  to  live  always  together,  and  not  to  separate ;  observ- 

ing chastity  one  to  the  other,  and  not  cohabiting  with  any  other 

L.i.tit.s.P.4.    woman  or  man,  living  both  together,  L.I.  tit  2.  P. 4.^ 

Upon  this  definition  are  founded  the  following  principles,. 
1st,  That  no  one  who  is  impotent  can  contract  marriage^  pro- 
creation being  the  end  of  matrimony.  2d,  That  this  perpetual 
union  cannot  be  dissolved,  if  marriage  be  lawfully  contracted* 
8d*  That  to  render  the  marriage  valid,  will  and  consent  must 
concur  in  the  pronunciation  of  the  promise.  4th,  That  it  be 
not  done  clandestinely.  5th,  That  in  order  that  there  may  be 
no  separation  of  marriage,  fidelity  be  observed  between  man 
[  45  ]  and  wife.  6th,  That  marriage  cannot  take  place  if  there  exist 
any  canonical  or  civil  impediment 

From  the  first  principle  these  consequences  are  deduced, 
1st,  That  the  male  under  fourteen,  and  the  female  under  twelve, 
cannot  contract  marriage,  although,  if  before  this  age  they  should 

L.6.titi.P.4.    possess  capacity,  they  may  marry^,  L.6.  tit.l.  P. 4.    2nd,  Nor  the 

person  castrated,  unless  tJbere  arise  capacity  in  him  afterwards  to 

L.4.tit.8.P.4.    procreate*,  L.4.  tit  8.  P.  4.     Srd.  Nor  the  impotent  from  injury 

or  bodily  defect,  firigidity,  weakness,  narrowness,  and  other  im- 

Th.8.P.4.         pediments  treated  of  in  tit  8.  P. 4. 

From  the  second  principle  it  arises,  1st,  That  no  infirmity  or 
disease  which  happens  after  the  consummation  of  matrimony  can 

L.7.tit.8.  P.4.    dissolve  it,  L.  7*  tit  2.  P.  4.,  although  the  parties  may  live  separate 

if  the  disease  becontagious,or  the  church  shall  adjudge  separation', 

L.7«tit.s.P.4.  L.?.  tit  2.  P.  4.  2d.  That  the  wife  shall  enjoy  the  same  condi- 
tion, state,  and  dignity,  as  the  husband,  although,  before  mar- 
riage, they  may  have  been  unequal  in  situation.  L.7.  tit.  2.  P.  4. 


^  See  by  this  law  a  person  who,  after  celebration  of  marriage  without  con- 
summation or  carnal  connection,  lif  desirous,  is  allowed  to  enter  into  religious 
or  holy  orders;  and  the  woman  is  permitted  to  marry  another  man.  Secus, 
if  the  marriage  hath  been  consummated  concubiiu, 

7  "  But  for  this,"  says  Palados,  **  the  previous  decision  {itdcio)  of  the  church 
is  requisite,  which  belongs  to  the  bishop."  He  cites  BenedictXlV.Bul,  magnet 
no&tf,  LI.  tom.  2.  bullar.'* 

*  *' This  exception,"  obsenres  Palacht,  **  cannot  take  place ;  because,  for  this 
caapadtv  to  supervene  on  castration,  is  repugnant ;  and  that,  therefore,  L.  4. 
tit.  8.  F.4.,  dted  in  the  text,  does  not  make  any  exception.'* 

'  Paiacht  states,  that  separation  in  r&spect  to  cohabitation,  from  whatever 
cause  it  may  proceed,  must  always  be  ^ected  by  the  sentence  of  the  church, 
and  not  by  the  mere  authority  of  the  parties :  he  cites  CaveJ.  Ifut,jur,  can. 
part.  3.  cap.50.  §  14.    Berard,  cit.  tom.3.  disert»7.  cap.  1. 
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Sd,  Tliat  the  marriage  consummated,  but  not  that  whidi  is  only 
duly  solemnized  (rato\  is  indissoluble  as  to  the  tie  or  chain 
(alvincido)f  but  not  with  r^^d  to  cohabitation,  L.4.  tit«l.  P.4«.    L.4.tit.i.P.4. 

From  the  third  principle  it  is  inferred,  1st,  That  the  consent 
will  not  be  sufficient  without  the  will  to  marry  ^®,  L.5>  tit.  2.  P.  4.  L.5.tit.2.P.4. 
9d,  That  the  order  of  the  king  for  a  widow  or  virgin  to  marry 
against  her  will  is  not  valid,  L.10.  titl.  Lib.  5.  Rec.     3d,  That  L.2.tit2. 
the  lord  cannot  compel  his  vassal  or  tenant  to  marry,  L.11.  Jfjl^^^' ^*'^' 
tit.1.  Lib.  5.  Rec.     4th,  That  this  will  may  be  expressed  by  L.6.  tit.2. 
words,  or  by  signs  by  tliose  who  may  be  dumb,  L.5.  tit.  2.  P. 4.  ^i^^'    *^^' 
5th,  That  this  consent  may  be  effectuated   by  a  relation   or  L.5.tit.2.P.4. 
stranger  marrying  in  the  name  of  the  party,  having  a  special 
power  for  that  purpose,  L.  5.  tit. 2.  P. 4.     6th,  That  this  consent  L.5.tit.2.P.4. 
is  considered  wanting  if  there  be  an  error  as  to  the  person,  but 
not  with  respect  to  the  quality  or  rank**,  L.  10.  tit. 2.  P. 4.  L.io.tit.2.P.4. 

From  the  4th  principle  we  deduce  1st,  That  secret  marriages 
are  forbidden  for  the  just  reasons  set  forth  in  LI.  1.  and  5.  tit  3.  LLi  &5.tit.3. 
P.  4.  as  are  also  those  which  are  celebrated  without  witnesses,     '  * 
without  the  permission  of  the  father,  mother,  or  relations  to 
whose  charge  the  woman  betrothed  is  committed  '^ ;  or  without 
giving  notice  of  it  hi  the  parish  church  of  which  tlie  contracting 
parties  are  parishioners'^,  L.  1.  tit 3.  P. 4.     2d,  That  besides       [  46  ] 
the  ecclesiastical  penalties  those  who  marry  clandestinely  will  be  L.i.tit.3.P.4. 
also  liable  to  civil  ones ;  and  thus  not  only  their  children  will  be 
illegitimate,  L.8.  tit.  8.  P.  4.,  but  thus  incur  the  penalty  of  con-  L.s.tit.s.P.4. 
fiscation  of  property,  banishment '%  and  just  cause  of  bemg 
disinherited,    L.  1.  tit.  1.  Lib.5.  Rec,   which   explains   what  is  l.5  t.2.Lib.io 
expressed    in    Li.  1.  2.  5.  and  6.  titl.  Lib. 3.    del  Fxtero  real;  Nor.  Rec. 
which  treat  of  disinheritance  in  these  cases.     3d,  That  if  he 


^  Perfaapc,  remarks  PalacioSy  something  else  was  intended  to  be  said,  be- 
cause there  cannot  be  consent  without  the  will. 

"  And  sometimes,  also,  if  there  should  be  an  error  with  respect  to  the 
onality  or  rank,  as  if  believing  to  contract  with  the  daughter  of  the  prince,  it 
soould  be  afterwards  discovered  that  she  were  not  so,  or  believing  the  person 
to  be  free,  who  should  afterwards  be  found  to  be  a  slave.  Such  mistakes 
show  that  the  consent  was  wanting.    Palacios  (2). 

u  The  want'  of  such  permission,  observes  Palacios,  would  not  render  the 
marriage  null  or  clandestme.  Clandestine  marriage,  according  to  the  Council 
of  Trent,  h  only  considered  that  which  is  celebrated  without  the  presence  of 
the  priest  {parroco)  and  two  witnesses,  sess.  24.  De  Reform,  Matrim,  cup.  1. 

Id  respect  to  the  necessity  of  paternal  consent  in  regard  to  minors,  or 
persons  under  particular  ages  in  cases  of  matrimony,  the  learned  professor 
ttfyn  to  L.  18.  tit.  2.  Lib.  10.  Nov.  Rec. 

**  Publication  of  banns. 

**  And  this  punishment  extends  to  the  witnesses  of  such  clandestine  mar- 
riage, Fide  L.  5.  tits.  Ub.  10.  Not.  Rec. 
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who  lives  with  his  lord  marries  his  daughter^'  without  his 
command,  he  incurs  the  punishment  of  banishment,  and  she 

L.i.t.s.Lib.10.  that  of  disinheiison  ^^  L.2.  tit.  1.  Lib.  5.  Rec. 

^^^*      *  Fidelity  {leaUad)  is  broken,  when  1st,  Adultery  is  committed, 

the  punishment  whereof  is  canonical  i^,  and  is  treated  of  with 

L1.8&i9.tit3.»  its  form  of  trial  (su  juicio)   in    LI.  8.  and  19.  tit  2.  and  L.2. 

l..2.tit.9.P.4.    ^^g  p^^      2d,  Much  more  is  it  broken  when  either  of  the 

Viarried  parties  shall  marry  again  during  the  life  of  the  other, 

which  crime  is  visited  by  the  civil  laws  with  the  penalties  which 

we  will  explain  in  the  last  title  of  our  2d  book,  and  which  are 

L1.6,7,8.t.fi8.  expressed  in    L1.5.  6.  and  7.  tit.1.  Lib. 5.  Rec.  i^. 

Jj^*^   ^'  According  to  the  6th  principle  the  canonical  impediments  to 

marriage  are  comprised  under  the  following  ^^ ;  1st,  Carnal  or 
Ll.i2&i7.t.2.  spiritual  kindled  {parenlesco)^^  LI.  12.  and  17.  tit  2.  P.  4.  and 
P.4.,&tit.6,7.  titles  6.  and  7.  R 4.^1  2d,  The  crime  of  incest,  L.18.  tit2.  ?.*• 
L.is.tit.2.P.4.  The  death  of  either  of  the  consorts  occasioned  or  perpetrated 
L.i4.tit.2.P.4.  by  the  other  ^^,  L.  14.  tit  2.  P.  4*  4th,  Difference  of  law  or 
L.i5.tit2.P.4.  religion  ^^  L.  15.  tit 2.  P. 4.  5th,  The  sacred  order,  L.  16. 
La6.tit2.P.4.  tit 2.  P.  4.  6th,  The  solemn  vow  of  religion  or  chastity, 
L.ll.tit.2.P.4.   L.11.  tit2.  P.4.^* 


1^  Or  his  female  relation  {pariente)  living  in  the  lord's  house.  Vide  L.  1 . 
tit.  2,  Lib.  10.  Nov.  Rec. 

16  And  her  property  goes  to  her  nearest  relations.  Vide  L.  1.  tit.  2.  Lib  10. 
Nov.  Rec. 

*7  And  also  civil,  adds  Palacios, 

^'  By  the  first  law  referred  to,  the  bigamist  is  to  be  branded  in  the  forehead 
with  a  hot  iron,  with  the  letter  Q.    By  the  2d,  He  is  to  be  condemned  to  the 

Eunishment  of  treachery  (alive),  and  to  be  visited  with  a  loss  of  half  his  or 
er  property :  and  by  thfe  5d,  To  be  condemned  to  the  gallics  for  five  years. 

1*  But,  observes  Palacios,  the  canonical  impediments  arc  not  limited  to  these 
alone.  For  a  due  understanding  of  all  the  impediments,  whether  natural, 
canonical,  or  civil,  he  adds,  that  it  is  absolutely  necessary  to  consult  some  of 
the  authors  on  the  subject  cited.  He  particularly  i  cfers,  for  what  respects 
civil  impedin)ents,  to  Selvag,  Inst,  can^  discipliTice  legibta  et  consftcttidinibus 
Hispan.  accomodate  Tom.  2.  Lib.  2.  tit.  9. ;  and  to  the  royal  orders  posterior 
thereto. 

^  To  the  fourth  degree,  and  this  impediment  holds  with  respect  to 
adopted  relations.  By  spiritual  kindred  is  meant  god-fathers  and  god-daugh- 
ters, &c. 

^  Another  impediment  to  matrimony  is  also  noticed  by  LI.  12.  and  17. 
tit  2.  P.  4.  from  motives  of  public  honesty  or  decency. 

*  Impedes  a  second  marriage  on  the  part  of  the  survivor,  it  is  presumed. 

^  That  is  as  re^ds  a  person  not  Christian.  L.15.  tit.  2.  P.  4.  forbids  the 
marriage  of  a  Chnstian  with  a  Jew,  Moor,  or  person  who  is  not  a  Christian ; 
but  it  ^ows  a  Christian  to  contract  espousals  with  such  person,  on  the  con- 
dition or  covenant,  that  such  infidel  will  become  a  convert  to  Christianity 
tefiare  actual  narriage. 

^  L.l1.tit.2.  P.4.  mentions  another  impediment  which,  perhaps,  ought 
not  to  be  classed  under  canonical  disabilities :  the  impediment  I  allude  to,  is 
the  marriage  of  a  free  person  with  a  slave,  unless  the  party  free  be  cognizant 
of  the  condition  of  the  other,  and  consent  to  the  marriage,  or  haye  carnal 
connection  with  ditto.     Vide  the  law  referred  to. 
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The  civil  impediments  are  those  which  proceed  from  want  of 
understanding  ^^ ;  and  for  this  reason  madmen,  fools,  or  idiots, 
8tc^  cannot  contract  marriage,  L.6.  tit  2.  P.  4.  L.6.tit.2.P.4. 

The  civil  laws  also  prohibit  marriage  in  the  direct  line,  and 
also  in  the  collateral  to  the  fourth  d^ee.  ^^  But  as  relationship 
or  kindred  embraces  two  considerations  ^^,  one  with  reference 
to  the  laws  of  the  laity  or  common  law,  and  the  other  wiA 
reference  to  the  ecclesiastical  law,  L.S.  tit6.  P.4.;  and  as  in  L.atit.6.1^.4. 
respect  of  marriage  the  rules  of  the  canon  law  are  followed, 
leaving  those  of  the  civil  or  common  law  to  govern  the  cases 
of  successions  ab  intestato^  it  has  appeared  to  us  more  regular 
to  defer  the  explanation  of  the  degrees  of  consanguinity  and  [  4t7  ] 
aflinity  mitil  we  come  to  qpeak  of  these  successions^ 

Matrimonial  causes  are  exclusively  of  ecclesiastical  cogni- 
zance '%  and  therefore  it  is  not  within  the  province  of  our  in- 
stitute to  touch  upon  them.  See  titles  9.  and  10.  P.4.  'nt9ftio.P.4. 

Marriage  being  so  advantageous  to  the  welfare  of  the  state^ 
our  laws  favour  it  in  various  ways,  and  thus  1st,  The  L.5.  tit  1.  L.«6.iit.2. 
lib. 3.  Rec.  *^  annuls  entirely  L.  IS.  titl.  lib. 3.  del  Fuero  realy  ^^^ ' 
and  L.3.  tit  12.  P.  4.,  which  prohibited  widows  from  marrying  L.  5.  tit  12. 
within  a  year  after  the  death  of  their  husbands,  and  the  civil  ^•*' 
penalties  which  they  incurred  thereby;  and  L.4.  tit.l.  lib. 5.  {':7'****^^ 
Rec,  reserves  to  the  children  of  the  first  marriage  the  dominion  Reel 
of  the  property  which  the  wife  shall  have  belonging  to  the  first 
husband,  which  reservation  is  also  understood  to  apply  to  the 
husband.      2d,  All   married   persons  are   exempted  from  cor- 


^  Palacios  says  these  impediments  are  natural 

^  In  the  direct  line  they  prohibit  it,  in  infinitum,  Palaciot  (l). 

^  That  is  in  respect  of  the  modes  of  computation  adopted  by  the  civil  and 
canon  laws,  which  differ  in  respect  to  transversal  or  collaterals,  but  agree  in 
respect  of  direct  ascendants  or  descendants.     Vide  L.  Z,  tit.  6.  P.  4. 

^  This  proposition  appears  rather  too  generally  expressed ;  for  it  would 
teem  from  the  Proem  to  the  loth  Title  of  the  4th  Partida,  that  there  is  an 
exception,  where,  after  making  the  general  statement  in  the  text,  which  u 
also  supported  by  the  9th  Title  of  the  4th  Partida  referred  to,  it  is  said, 
**  unless  {Jueras  ende)  the  impediment  concern  a  matter  which  beloncs  to  lay 
jurisdiction  or  decision,  sucn,  for  instance,  as  one  with  regard  to  adultery.'* 
Vide  Proem  tit.  10.  P.  4.  On  thb  part  of  the  text,  it  is  ob^rved  by  Palaeiost 
that  the  causes  or  trials  of  those  who  contract  a  second  marriage  during  the 
life  of  the  first  wife,  are,  by  a  royal  cedula  of  5th  February  1770  (L.  10.  tit.  28. 
Lib.  13.  Nov.  Rec.),  declared  exclusively  of  royal,  or  lay,  and  military  juris- 
diction, according  to  the  persons  who  offend ;  but  that  by  the  royal  decree  of 
lOth  December,  1781,  [which  does  not,  however,  appear  in  the  Nov.  Rec],  the 
ecclesiastical  jurisdiction  may  also  take  cognizance  of  the  mode,  and  for  the 
reason  expressed  by  the  same  decree. 

^  L.  5.  tit.  1 .  Lib.  5.  Rec,  which  is  L.  26.  tit.  2.  Lib.  5.  Nov.  Rec,  does  not 
af^y;  the  reference,  it  b  presumed,  should  be  L.3.tit  1.  Lib. 5.  Rec;  or 
L.  4.  tit.  2.  Lib.  10.  Not.  Rec.  which  see. 
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poration  or  city  burthens  and  offices  ^  {cargas  cancegiles)  the 

first  four  years  of  their  marriage ;  and,  the  first  two,  from  royal  ^' 

taxes    (pechos  reales)    and   tribute   money  ^^   {moneda  forera\ 

which  exemption  they  will  enjoy  for  life  if  they  come  to  have 

L.7.tit.2.  six  sons,  L.14«.  tit.1.  lib.  3.  Rec.     Sd,  If  they  marry  before 

^.10.  Not.     eighteen  they  may  administer  their  own  property  when  they 

L.7.tit.s.  arrive  at  that  age,  L.  14.  tit.1.  lib.  3.  Rec.     4th,  Sons  married 

jU^io.  Not.      q|.  3«  betrothed  {velados)  have  the  usufruct  of  adventitious  »* 

l..3.tit.5.  property  {adventicios\  LI.  8*  and  9.  tit.l.  lib.  5.  Rec. 

Lib.  10.  Not. 

Rec.  "'  ~ 

^  See  Law  7.  tit  2.  Lib.  10.  Nov.  Rec. 

^'  Also  corporate  or  city  imposts,  same  Law. 

99  A  tribute  or  tax  paid  in  Spain  to  the  king  every  seven  years,  in  token  or 
acknowledgment  of  sovereignty  or  vassalage.  Fide  Comejo  Diccionario  Real 
de  Espanin,  Tom.  1.  pal.  **  moneda  forera.** 

^  *^ and,"  according  to  the  law  cited  (L. 9.  tit  1.  Lib.  5.  Rec.;  L. 3.  tit.  5. 
Lib.  10.  Nov.  Rec.)    Palacios  (2). 

^  Property  acquired  by  industry  or  right  of  inheritance,  independent  of 
paternal  fortune.  By  marriage,  a  son  is  emancipated  from  paternal  power. 
ride  L.3.  tit.  5.  Lib.  10.  Nov.  Rec,  referred  to  in  the  text. 
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OF  MARRIAGE  PORTIONS  (^DOTES)j  JOINTURES  (^JBJB^^), 
GIFTS  OF  HUSBANDS  (^DONADIOS  DE  ESPOSOs)y  AND 
GAINS  DURING  MARRIAGE,  {gANANCIAS  ENTRE  MARIDO 
Y  MUGER.') 

As  we  have  explained  in  the  preceding  chi^ter  what  mutual  Cap.  i.  of  mar- 
promise  of  marriage  is,  as  being  necessary  to  the  understanding  ^^j^^$^^* 
what  marriage  is,  in  the  same  way  it  is  necessary  here  to  ex- 
plain what  is  marriage  portion  {dote\  jointure  {arras)j  what 
donation  of  husband  {donadio  de  esposo\  and  finally,  what  are 
gains  (ganancias)  between  man  and  wife,  because  they  are 
things  which  have  their  proper  place,  where  they  serve  to  com- 
plete the  due  understanding  of  matrimony. 

Dotes  and  arras  are  given  before  and  after  ^  the  celebration  pf 
matrimony,  their  ends  or  objects  being,  that  those  who  marry 
may  have  wherewithal  to  live  and  to  support  matrimony  pro-       [  48  J 
perly  and  faithiuUy,  Princip.  tit.  11.  P.  4?. 

Doie  is  the  property  which  the  wife  gives  to  the  husband  on  ^*.^J^*^  » 
account  of  marriage,  L.I.  tit.ll.  P. 4.     It  is  divided  first  into  vision  into  pio- 
prqfecticia  and  adventicia.     The  latter  (adventicia)  is  that  which  ^**^!S^*"^  *^' 
the  wife  herself  gives,  of  what  belongs  to  her,  to  her  husband,  L.i.tit.u.P.4, 
or  that  which  her  mother  gives  for  her,  or  any  other  of  her 
relations,  provided  they  be  not  those  of  the  right  descending  or 
ascending  line,  but  others  ^,  as  uncle,  cousin,  or  other  relation, 
or  a  stranger.    Profecticia  is  the  dote  which  the  father  or  grand- 
&ther,  or  other  of  the  ascendants  ^  in  the  direct  line  give  of  their 
own  property  to  the  husband,  L.2.  tit.  11.  P.  4.  L.2.tit.ii.P.4. 

Hence  it  is  in  the  first  place,  that  if  the  father  owes  any  thing 
to  his  daughter,  and  gives  it  as  dote  to  the  husband,  although 
he  pay  it  from  his  own  property,  it  will  be  **  dote  adventicioj^ 
because  he  does  not  give  it  as  a  father,  but  as  a  stranger  would, 
L.2.  tit.  11.  P. 4.  In  the  second  place,  for  the  same  reason,  that  L.2.titi].P.4. 
will  be  dote  adventicia  which  is  assigned  by  a  stranger  and  given 
to  the  father,  in  order  that  he  may  deliver  it  to  the  daughter, 
L.2.  tit.  11.  P.4.  L.2.titli.P.4. 

*  But  fride  order  in  council,  l6th  September  1823,  on  this  subject,  Appen- 
dix K. 

9  Collaterals.  '  In  the  right  paternal  line. 
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52.  Of  the  Dote  is  divided  in  the  second  place  into  necessary  and  vo- 

of  dote  intone-  l^ntarj'.     The  first  is  that  which  the  &ther  is  obliged*  to  give 
**«»*nr  and        to  his  daughter  who  is  under   his  power.     Voluntary  is  that 

which  the  wife  gives  of  her  own  accord,  or  any  other  person  in 
L.8.tit.ii.p.4.  her  name,  L.8.  tit  11.  P. 4. 

$  s.  Of  the  Z)ote  may  be  established  in   many  ways.     1st,  By  solemn 

DOR  may  be      promise,  which  is  called  in  Latin  Stipulatto;  as,  for  instance,  if 
*»*'*l**^«**        a  man  should  say  to  the  woman  with  whom  he  would  marry, 

**  Do  you  promise  to  give  me  in  dote  such  a  vineyard  belonging 
to  you,  or  such  an  estate,  or  so  many  maravedis  which  such  a 
man  has  to  give  you  ?*  and  she  should  answer  "  I  promise.** 
2d,  By  mere  or  simple  promise,  or  poUidtatio.  ^  3d,  By  pro- 
mising to  give  it  to  the  husband,  or  to  any  other  in  his  name, 
for  in  this  case  it  is  the  same  as  if  the  husband  were  to  receive 
it,  and  he  is  bound  to  make  it  good  if  he  accepted  and  approved 
LI.10&13.       the  promise,  LI.  10.  and   13.  tit.  11.  P. 4-.     4tih^  Dote  may  be 

constituted  purely,  or  absolutely  and  conditionally ;  and  it  is  to 
be  observed,  that  the  condition,  **  if  the  marriage  beJidfiUedy** 
although  it  may  not  be  expressed,  must  be  always  understood. 
P  -,  5th,  Dote  may  be  given  immediately,  after  being  promised,  or 
at  a  stipulated  time  {d  plaza).  The  former  is  called  giving  dote 
in  hand  or  down  [dar  la  dote  a  mano),  and  of  this  species  is 
that  which  at  the  time  or  act  of  promising  is  delivered  to  the 
husband,  or  to  some  other  in  his  name  appointed  or  approved 
by  him.  Of  this  description  also  is  the  dote  which  the  husband 
gives  to  the'  wife  of  a  debt  she  owed  him,  sayuig  to  her,  "  Do 
you  acknowledge  or  agree  that  you  give  me  in  dote  so  many 
maravedis,  or  such  a  thing  that  I  was  to  have  paid  you  ?"  and 
she  answers,  "  I  acknowledge  or  agree  and  consider  it  as  firm, 
and  that  I  am  paid  as  though  I  had  received  the  money."  The 
same  holds  if  the  husband  were  a  debtor  to  another,  and  his 
creditor  should  assign  as  dote  to  the  wife  the  debts  due  to  him 
L.J3.t.ii.r.4.  by  the  husband,  L.  13.  tit  11.  P.  4.    To  give  dote  at  a  stipulated 

or  future  time  {d  plazo),  is  to  assign  a  day  and  time  certain  by 
which  it  is  to  be  given.  A  day  certain  is,  when  the  dote  is 
promised  on  a  day  appointed ;  and  time  certain  is,  when  it  is 
promised  to  be  given,  for  instance,  within  the  year ;  and  when 


4  That  is,  I  apprehend,  if  she  hath  no  property  of  her  own  for  the  purpose, 
and  he  hath  the  means  of  giving  her  a  portion.  See  L.8.  tit.  1 1.  P.  4.  referred 
to  in  the  text. 

*  A  gratuitous  promise,  or  nudum  pactum^  and  here  means  a  jpromiie,  ao 
companied  with  delivery  of  the  dote^  or  gift.  Sec  L.  10.  tit.  1 1 .  P.  4.  referred 
to  in  the  text. 
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in  a  time  certain,  as  within  the  year,  this  must  begin 

to  run,  or  be  counted  from  the  day  of  the  wedding ^  L.12.  L.i2.t.ii.P.4. 

tit.  11.  P.  4. 

The  things  which  are  assigned  or  given  in  dote  are  real^  or  if*  ^S"^ 

personal  {raices  6  muebles),  L.14.  tit.  11  .P.  4.     Do^e  may  also  given  in  dote 

consist  of  a  debt  in  &vour  of  the  wife,  and  in  order  that  this  ofbjrwayof 

portion. 

species  of  dote  may  be  valid,  it  is  necessary  that  the  debtor  l.  14.1. n. p. 4. 
acknowledge  the  debt,  and  promise  to  pay  it  to  the  husband, 
L.  15.  tit  II.  P.4.     These  things  are  either  valued,  or  are  not  L.i5.ui.F.4. 
valued.    Dote  will  be  valued,  when  he  who  gives  it  says,  ^^  I 
give  you  such  a  thing  in  dote,  and  I  value  it  at  so  many  ma- 
ravedis.**     It  will  be  not  valued  when  he  only  says,  "  I  give  you 
such  an  estate  or  property  in  dote.^*    Dote  that  is  valued  pos- 
sesses this  privilege,  that  restitution   or   relief  against  injury 
suflfered  by  error  in  its  valuation  may  be  obtained  at  all  times, 
as  well  by  him  who  gives,  as  by  him  who  receives  it,     L.  19*  I'.i6.tu.P.4. 
tit.  11.  P.  4. 

From  all  that  has  been  said,  the  following  axioms  may  be  ( 5.  Of  Uie 
deduced,  1st,  The  &ther  and  grandfather  are  bound  to  portion  ^b^  ^ote  h 
(dotar)  their  daughter  and  granddaughter  according  to  their  founded, 
means.  2d,  Dote  is  assigned  in  order  the  more  easily  to  support 
the  charge  or   burthen  of  matrimony.     Sd,  The   husband  is 
owner  of  the  dote  during  marriage,  L.7.  tit.  11.  P. 4.     4th,  On  I..7.t.]i.P.4. 
the  dissolution  of  marriage  it  ought  to  return  to  the  wife,  or  to 
whomsoever  it  may  belong  ®,  L.7.  tit  11.  P. 4.  L.7.t.ii.P.4. 

From  the  first  axiom  it  results,  1st,  That  the  father,  when  he      C  ^^  ] 
marries  his  daughter,  must  portion  her  whether  she  have  pro-, 
perty  of  her  own  or  not,     L.8.  titll.  P.4.     2d,  That  if  the  L.8.tit.ii.P.4. 
&ther  do  not,  he  may  be  compelled  thereto  by  the  judge  of  the 
place  in  which  he  may  be,     L.9.  titll.  P. 4.     3d,  That  the  L.9.titii.P.4. 
grandfather  is  not  obliged  to  portion  his  granddaughter,  who  is 
under  his  power  or  protection  {en  su  poder),  if  she  have  pro-  ^ 

perty  of  her  own  for  the  purpose,  L.8.  tit  11.  P. 4.     4th,  That  L.8.tit.ii.P 
under  the  like  circumstances,  the  great-grandfather  ought  to 
portion  his  great  granddaughter  under  his  power  or  care^. 


^  And  not  from  the  period  of  the  promise.     Vide  law  referred  to  in  the  text. 

^  It  may  be  here  added,  that  in  the  case  of  a  fcmaJe  minor,  she  is  not  allowed 
to  assign  or  deliver  to  husband,  dotey  in  r^ard  of  real  property,  without  judicial 
knowledge  and  consent,  in  addition  to  the  authority  or  consent  of  her  guar- 
dian ;  but  she  is  permitted  to  do  so,  in  respect  of  personal  property,  having 
only  the  consent  of  her  guardian. 

*  This  applies  equally  to  arras  or  jointure,  or  donatio  propter  nujptias,  which 
will  go  to  the  husrand,  or  his  heirs,  on  the  cUssolution  ot  the  marriage. 

'  Palaeku  here  observes,  that  the  father  and  grandfather  are  bound  to 
portion  their  grand,  or  great  grandpdaughter,  whom  thev  shall  have  under 

E  4 
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L.8.tit.ii.P.4.  L.8.  titll.  P. 4.,     5th,  That  the  mother  cannot  be  compelled 

to  portion  her  daughter  when  the  &ther  has  wherewith  .to  do 
it  *^,  but  she  is  not  deprived  of  the  power  of  doing  so  voluntarily, 

L.9.tit.ii.P.4.  L,9.  tit  11.  P. 4.     6th,  If  the  mother  is  a  heretic,  Jewess,  or 

Moor,  she  shall  be  compelled  to  portion  her  Christian  daughter, 

L.9.at.ii.P.4.  L.9.  tit  11.  P. 4.     7th,  The  same  obligation  is  imposed  on  the 

guardian,  or  person  who  may  have  under  his  power  (en  su 
poder)  any  woman ;  and  he  shall  be  compelled  to  portion  her 
in  proportion  to  her  means,  and  the  condition  or  rank  of  the 
person  with  whom  she  marries ;  in  which  case,  if  the  guardian 
should  give  a  greater  portion  of  what  the  woman  possesses,  the 

L.9.tit.n.P.4.  excess  will  not  be  valid,  L.9.  tit  11.  P. 4. 

The  excess  (of  dote  &c.)  which  was  observed  to  be  given  on 
the  marriage  of  daughters,  rendered  it  necessary  to  establish^ 
Ist,  That  he  who  may  have  from  two  hundred  to  five  hundred 
thousand  maravedis  of  rent  or  income  can  only  assign  to  each 
of  his  daughters  a  portion  of  a  million  of  maravedis :  he  who 
may  have  less,  only  six  hundred  thousand:  he  whose  income 
should  exceed  five  hundred  thousand  up  to  one  million  and 
four  hundred  thousand  maravedis,  may  only  give  a  million  and 
a  half,  and  he  who  may  have  a  rent  or  income  of  a  million  and 
a  half  maravedis  or  more  may  assign  as  a  portion  to  each  of  his 
daughters  one  year's  rent  or  income  and   not  more;   so   that 

L.6.t.3.Lib.io.  it  Cannot  exceed  two  millions  maravedis,  L.  1.  tit  2.  Lib.5.  Rec. 

^^'       *         2d,  This  is  so  firmly  established  that  Philip  the  4th  declared 

null  the  dispensations  which  the  council  might  make  or  grant 

L.7.t.s.Lib.io.  contrary  to  the  tenor  of  this  law,  L.5.  tit2.  Lib.5.  Rec.  and 

Not.  Rec  . 


their  power,  if  she  be  poor,  according  to  L.  8.  tit.  1 1.  p.  4.  cited  in  the  text ; 
but  that  as,  at  present,  the  patrta  potestad,  in  respect  to  the  grand  and  great- 
grand  children,  no  loneer  exists  in  the  erand  and  great-grandfather,  by  reason 
of  their  sons  having  withdrawn  from  tne  paternal  power,  in  conseauence  of 
having  married  (L.8.  tit.  1.  Lib.  5.  Rec.  L.3.  tit.  5.  Lib.  10.  Nov.  Rec),  the 
obligation  to  portion  them  no  longer  exists ;  unless  we  adopt  the  opinion  of 
those  who  hold  that  the  fethers,  and  in  default  of  them,  the  paternal  grand- 
fiitbers,  are  bound  to  portion  their  daughters  or  erand-daughters,  although 
they  may  not  be  under  their  power,  on  the  ground  that  this  is  more  a  natural 
than  a  civil  obligation.  The  learned  professor  refers  to  Covarrvb,  P.  2.  de 
matrim,  cap  8.  §6.  n.  15. 

»o  The  law  (9.  tit.  11.  P.  4.)  referred  to  in  the  text,  makes  no  such  distinc- 
tion; but  states  generally,  that  the  mother  cannot  be  compelled  to  portion  her 
daughter.  L.  4.  tit.  5.  Lib.  10.  Nov.  Rec.  which  is  L.  8.  tit.  9.  Lib.  5.  Rec.  does 
say,  that  if  the  father  alone  shall,  during  marriage,  give  a  portion,  or  make  a 
donation,  propter  nuptias,  to  a  common  child  ofsuch  marriage,  such  portion 
or  donation  snail  be  paid  out  of  that  particular  species  of  propert);  called 
gananciales,  which  will  be  explained  hereafter,  provided  there  shall  exist  such 
gahu  ;  but  that  if  there  be  no  such  description  of  property  of  the  marriage, 
then  such  portion  or  donation  shall  be  paid  out  of  the  particular  or  exclusive 
property  ot  the  husband,  and  not  of  the  wife.   See  the  law  here  referred  to. 
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its  obeervanoe  bath  been  repeated  in  the  ordinance  respecting 
the  dresses  of  wcxnen,  de  trages  de  1723,  al  cap.  24.  and  25. 
ddy  That  the  ladies  of  honour  cannot  have  more  than  a  million 
of  maiavedis^^  en  dote,  L.  5.  tit.  2.  Lib.  5.  Rec.     4th,  That  a  L.7.t,8.Lib.ia 

Nov    R^ 

third  or  fifth  of  one's  property  cannot  be  promised  in  dote^ 

L.I.  tits.  Iib.5.  Rec.  L.6.tH.s. 

From  the  second  axiom  it  follows,    1st,  That  every  thing  Jj^]^  ^^• 
may  be  given  in  dote  which  can  be  useful  to  the  husband, 
U.14.  15.  21.  and  22.  tit  11.  P. 4.     2d,  and  therefore  the  pro-  LL14^15.  si, 
mise  of  dote  to  be  given  at  the  death  of  the  husband  will  not  be  ^^-^t-H-^-*- 
valid,  L 12.  tit  11.  P.  4.     Sd,  But  if  any  other  except  the  wife  L,is.tlt.n. 
promise  the  dote  at  a  time  uncertain  it  will  be  valid,  as  the     '  ' 
person  promising  it  may  happen  to  die  during  the  marriage,  and 
the  dote  may  be  useful  ^^  L.12.  tit  11.  P. 4.     4th,  That  dcde  L.i3.t.ii.P.4. 
must  be  proportioned  to  the  riches  of  the  wife,  and  the  condition 
or  rank  of  the  husband,  L.9.  tit  11.  P. 4.  L.9.tit.ii.P.4. 

From  the  third  axiom  it  arises,   1st,  That  the  husband  ac- 
quires and  gains  the  fruits  or  produce  oidxde,  when  once  the  mar- 
riage has  taken  place^S  L1.18.and  25.  titll.  P.4.   2d,  That  the  LL1S&S5. 
decrease  or  increase  of  dote  valued,  caused  <ifter  and  not  before 
the  wedding,    appertains  to  the  husband,  L.18.  tit.  11.  P. 4.  L.i8.t.ii.P.4. 
3d,  That  the  fruits  or  produce  enjoyed  before  the  wedding  are 
considered  an  increase  of  dote,  although  equity  directs  that  the 
husband  who  maintains  and  watches  over  the  wife  during  the 
time  that  he  is  waiting,  by  reason  of  her  imperfect  age,  to  marry 
her,  is  not  bound  to  consider  or  reckon  as  an  increase  of  dote 
the  ^rttiVs  which  he  may  have  received  before  marriage,  L.28. 
titll.  P. 4.     4th,  That  the  increase  or  decrease  also  of  all  the  L.S8.t.ii.P.4. 
dotal  property  which  has  been  counted,  weighed,  and  measured. 


"  And  a  certain  sum  of  money  which  the  queen  of  Spain  gives  her  maids 
when  they  marry  (y  la  saya).     Vide  L.  7.  tit.  3.  lib.  10.  Nov.  Rec 

^  ue,to  the  husband.  The  example  put  in  the  law  referred  to  in  the  text, 
is  of  a  person  promising  dote  to  be  paid  at  the  time  of  the  promiser's  death ; 
lor  his  death  may  take  place  before  that  of  the  husband.  This  possibility 
makes  the  promised  portion,  or  cfe/^,  valid. 

^  And  possession  of.  the  dote  hath  been  delivered  to  him.  See  L.S5. 
tit.  11.  p.  4.  referred  to  in  the  text,  which  law  qualifies,  in  regard  to  the  pro- 
duce or  increase  of  slaves,  the  position  laid  down  in  the  text.  Palacioi  adds 
to  the  requisite  already  mentioned,  that  thp  marriaee  must  have  been  cele- 
brated, and  that  the  husband  must  sustain  the  burthens  of  the  marriage,  as 
laid  down  in  L.  S5.  tit.  1 1 .  P.  4.  He  observes,  that  this  must  be  understood 
without  prejudice  to  what  will  be  afterwards  said  in  this  title,  and  with  atten- 
tion to  L1.4 &  5.  tit. 9.  Lib. 5.  Rec.  (L1.3&5.  tit. 4.  lib.  10.  Nov.  Rec.^  which 
enact,  that  the  fruits  (fruios)  received  during  marriage,  whether  arising  from* 
propertv  belonging  to  the  husblmdy  or  to  the  wife,  are  divided,  or  appertain, 
in  equal  portioiif^  to  both. 
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L.2i.tii.P.4.  appertains  to  the  husband,  L.21.  titll.  P.4.     5th,  But  of  that 

not  valued,  which  is  received  as  equivalent  in  kind,  as  cattle^  &c, 
the  loss  or  the  increase  appertains  to  the  wife  ^^;  although  the  hus- 
band is  obliged  to  supply  the  number  of  those  that  may  die  from 

L1.18&21.       those  that  shall  be  bom,  L1.18.&21  tit.ll.  P.4.     6th,  That 

titii.P.4.         .^  ^^  election  be  given  to  the  husband  of  returning  the  dotey  or 

its  value,  the  injury  or  improvement  shall  be  the  wife's,  if  the 
husband  shall  elect  to  return  the  thing  ^^ ;  and  the  same  if  the 

L.i8.tii.P.4.  election  be  left  to  the  wife,  L#.  18.  titll.  P. 4.     7th,  That  the 

increase  of  a  quarry,  not  valued,  is  excepted,  which  appertains 

L.«7.t.ii.P.4.  to  the  husband,  L. 27.  titll.  P. 4.     8th,  That  if  £fo/a/ property, 

not  valued,  were  lost  by  judgment  at  law,  and  the  wife  hath 
bound  herself  to  warranty  {saUo  &  exdccion\  she  ought  to  be 
responsible  for  the  loss ;  but  if  she  gave  it  in  good  feith,  without 
making  herself  responsible  for  it,  die  loss  or  injury  will  apper- 
tain to  the  husband  ^^ :  and  in  regard  to  dote  that  is  valued,  the 

L.32.t.ii.P.4.  Vrife  must  give  him  another  thing  equal  in  value,  L.22.  titll.  P.4. 

9th,  That  it  is  the  duty  of  the  husband  to  recover  the  dote  ^^, 

L.i5.t.ii.P.4.    L.15.  titll.  P. 4.     loth,  Except  that  it  be  a  debt  due  by  the 

wife's  father,  grandfather,  or  great  grandfather^^ ;  in  which  case, 
the  husband  is  not  responsible  for  the  risk  which  might  ensue, 
if  any  of  them  should  arrive  at  a  state  of  poverty,  on  account  of 
his  not  being  able  to  enforce  the  recovery  of  it  from  them  *^, 

L.i5.t.ii.P.4.  L.15.  titll.  P. 4.  11th,  But  if  it  were  the  debt  of  a  stranger, 
[  52  ]       and  the  husband  were  able  to  compel  the  payment  of  it  in  time, 


^*  The  law  (L.  21  •  tit.  1 1 .  P.  4.)  referred  to  in  the  text,  says,  that  the  husband 
shall  enioy  the  fruits  or  increase  of  the  cattle,  subject  to  the  condition  of  sup- 
plying the  numbers  which  may  die,  from  those  which  may  be  bom.  Palacios, 
on  this  part  of  the  text,  observes,  that  the  increase  or  decrease,  improvement 
or  deterioration  of  dotal  property  appertains  to  the  husband  when  it  has  been 
delivered  to  him  valued,  or  when  it  is  delivered  in  any  of  those  things  which 
consist  in  weight,  number,  or  measure ;  and  that  the  same  appertains  to  the 
wife,  when  such  propertv  hath  not  been  delivered  to  the  husband  valued,  or 
under  appraisement  liie  learned  professor  adds  the  substance  of  what  is 
'stated  in  the  first  part  of  this  note. 

^*  Bx.  gr.  a  house.  Unless,  says  Palacios,  referring  to  L.  18.  tit.  1 1.  P.  4.  it 
should  be  oroved  that  the  loss  had  arisen  by  the  fault  of  the  husband. 

^^  The  loss  or  risk,  according  toL.22.  tit.  11;  P.  4.,  would  belong  to  the 
wife ;  because,  although  she  may  not  be  bound,  in  this  case,  to  the  warrantv 
of  the  dote,  the  injury  which  she  suffers  in  its  loss,  is  greater  than  that  which 
the  husband  suffers ;  and  what  is  more,  without  this  explanation,  it  would, 
perhaps,  be  supposed,  that  the  husband  was  bound  to  the  warranty  (taneO' 
rttiento)o£  the  dote;  Palacioi{5), 

^f  That  is,  dote  which  consists  of  the  assignment  of  a  debt  that  was  due  to 
the  wife.    See  L.  1 5.  tit.  1 1 .  P.  4.  quoted  in  the  text. 

'*  Palacios  states,  that  in  this  case,  also,  it  is  competent  to  the  husband  to 
recover  the  dote,  sdthough  it  is  true,  that  if  he  does  not  recover  it,  he  is  not 
renponsible,  for  the  reason  assigned  by  the  text.    He  refers  to  L.  1 5.  tit  1 1 .  P. 

-^  On  account  of  the  relationship  of  such  persons. 
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he  will  be  reflponsible,  although  the  stranger  should  be  reduced 
to  poverty;  and  the  wife  shall  be  entitled  to  her  action  against 
die  husband  for  it,  if  he  should  not  recover  it,  L.15.  titll.  P.4w  L.i5.t.ii.P.4. 
12th,  This  is  understood  if  the  debt  due  by  the  stranger  were  an 
onerous  debt  {de  apremia);  because,  if  it  arose  from  mere  voi- 
luntary  obligation ;  as,  for  instance,  if  any  one  should  have  pro- 
mised the  wife  to  give  her  any  certain  thing,  and  the  husband 
nq^lected  to  ask  for  it  at  a  time  when  the  stranger  was  able  to 
pay  it,  then  the  prejudice  or  injury  shall  belong  to  the  husband ; 
and  if  it  is  a  thing  not  certain  or  specific,  the  husband  is  not 
obliged  to  recover  it;  and,  consequently,  is  not  responsible  far 
the  damage  which  may  result,  L.15.  titll.  P. 4.  adjln.  L.i5.tii.p.4. 

Frcmi  the  fourth  axiom  it  follows,    1st,  That  the  husband  '^fi^ 
cannot  alienate,  sell^,  nor  mispend  the  dotej  L.7.  tit.  11.  P.4.  l«.7.titii.P.4. 
2d,  But  if  he  should,  and  the  wife  fear  that  he  may  be  reduced 
to  poverty,  she  will  have  a  right  to  require  security  from  him^ 
and  an  allowance  of  aliment,  ^^  L.29.  tit  11.  P.  4.  L.89.tii.P.4. 

The  restitution  otdoie  takes  place  in  three  cases,  1st,  By  the  §6.  Of  Uwra- 
death  of  the  wife.  2d,  By  reason  of  the  existence  of  an  impediment,  ■"»^«»o^<'^« 
whidi  may  dissolve  the  marriage.     3d,  By  divorce.     In  the  first 
case,  if  the  wife  dies  without  children,  the  dote  called  prqfectida 
is  restored  to  the  fether ;  and  if  it  is  dote  called  adventicia^  to 
the  heirs  of  the  wife ;  observing,  in  this  case^  the  covenants  erf* 
the  deed  of  db^,  or  marriage  articles  {escritura  de  dote\  L.dO.  L.ao.tli.P.4. 
tit  1 1.   P.  4. ;   but  if   she  leaves  children,   the  husband  ^^  re- 


«>  He  can  di^[>08e  of  dote  in  money,  &c.y  but  the  amount  must  be  r&> 
turned  out  of  his  property,  after  the  dissolution  of  the  marriage.  See  L.7. 
tit.  11. Part  4.;  and  also  L.  Si.  tM.  PdSoctof  has  a  note  (1^  here  to  the  abo?e 
eflfect.  He  says,  that  when  the  dote  is  comprised  of  things  consudng  of 
wei^t,  number,  or  measure,  and  when  it  is  valued  under  an  appraisement 
which  produces  sale  or  transfer,  the  husband  may  aliene  it ;  for  in  such  cases, 
an  irrevocable  dominion  in  the  dote  is  transferred  to  him,  with  the  obli^tion 
of  restoring  its  value,  or  the  quantity,  if  they  are  things  which  consut  of 
w^ht,  number,  or  measure,  after  the  absolution  of  the  marriage.  He  refers 
to  LL  7-lS.  &  21.  tit.n.  P. 4. 

«i  This  Law  (29.  tit.n.  P. 4.)  goes  further,  and  says,  that  if  the  husband 
badly  administers  die  dotal  property,  or  be  a  gamester,  ^c,  and  the  wife  fears 
he  will  dissipate  it,  she  may  iudidallv  require  that  he  be  compelled  to  deliver 
it  up  to  her,  or  to  give  security  that  he  will  not  dispose  of  it ;  or  to  deliver  it 
into  the  possession  of  a  third  person,  to  take  care  of,  and  to  apply  the  profits 
to  th^  support  or  maintenance;  but  it  seems  she  cannot  demand  the  dote^ 
being  thus  taken  out  of  the  possession  of  her  husband,  if  his  poverty  or  <&•• 
tress  were  occasioned  by  mere  misfortune,  and  not  by  culpability  or  improper 
conduct.    See  the  law  referred  to. 

^  Or  the  wife,  as  to  donatio  propter  nuptku  and  arras,  if  she  is  the  sur- 
vivor. See  L.  23.  tit.  1 1 .  P.  4.  Palados  observes  in  respect  to  this  enjoyment 
by  the  husband  of  the  usufruct  of  dotal  property  after  the  death  of  the  wife. 
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mains  in  the  enjoyment  of  the  usufruct,  and  the  dominion  {la 
propriedad\  passes  to  them.  If  the  wife  dies  without  making  a 
testament,  and  without  &ther  or  relation  who  may  inherit  from 

L.i.tit.S8.         her,  the  tb^e  escheats  to  the  crown  (a  la  real  camara\  L.12. 

Lib.io.NoT,      tj^g    lAh.5.  Rec.  which  annuls  or  alters  ^^  l  gS.  tit  11.  P.  4. 

Rec. 

L.8S.t.ii.P.4.   '^  ^^  second  case,  if  the  dote  is  ^^frofectida^^  it  is  delivered  to 

the  &ther  ^ ;  and  if  ^^  adventicioj'*  to  both  ^^ ;  and  if  the  father  be 

L.3at.ii.P.4.  dead,  to  the  daughter,  whether  she  has  children  or  not,  L.SO. 

tit  11.  P.  4.  In  the  third  case,  if  the  dote  is  adventicia^  it  is 
given  to  the  daughter,  and  not  to  her  fiuher,  although  he  may  be 

L.so.tii.P.4.  living,  L.dO.  titll.  P.4. 

Dote  consisting  of  real  property  is  restored  immediately  on 
the  dissolution  of  marriage ;  and  if  it  consists  of  personal  pro- 
perty (muebles)  restitution  shall  be  made  of  it  within  a  year, 
unless  there  be  minor  children  ^^  when  the  surviving  consort  b 
not  obliged  to  deliver  up  the  dote  until  the  children  arrive  at  the 
age  of  majority ;  but  he  or  she  shall  be  bound  to  maintain  and 

L.si.t.ii.F.4.  educate  them,  and  not  to  alienate  nor  mispend  the  dote,  L.81. 

titll.  R4. 
[  53  ]  At  the  time  of  this  restitution,  the  husband  may  require  to  be 

reimbursed  the  expenses  which  he  has  laid  out  on  the  dotal 
property  which  have  proved  beneficial ;  but  not  those  which 

L.32.tii.P.4.  shall  serve  for  mere  ornament,  L.d2.  titll.  P. 4.  which  is  un- 


leavioji  issue,  or  this  species  of  tenancy  by  the  curtesy,  that  it  only  lasts  while 
the  children  are  under  the  paternal  power,  L.5. 1. 17.  P.  4.;  for  that  by  going, 
or  being  absolved,  from  it,  they  acquire  the  property  and  the  usufruct  of 
adventitious  property,  L.9.  tit.  1.  Lib.  5.  Rec  [L.  5.  tit.  5.  Lib.  10.  Nov.  Rec.} 
Greg.  Lopez,  gl.6.  L.  15.  tit.  18.  P. 4.;  but  that  if  the  release  be  bv  emancipa- 
tion, the  father  may  retain  the  half  of  the  usufruct,  L.  15.  tit  18.  F.4. 

^  Only  in  this  last  respect,  L.23.  tit.  11.  P.  4.,  having,  in  the  case  of  husband 
or  wife  dying  intestate,  and  without  heirs,  given  the  survivor  of  them  the 
dotid  Sec,  property  of  the  other.  Palacios  says,  some  authors  are  of  opinion 
that  L.  18.  tit.  8.  Lib.  5.  Rec.  [L.  1.  tit.  22.  Lib.  10.  Nov.  Rec.],  does  not  repeal 
or  alter  L.23.  tit  1 1.  P,4.,  and  Uiat,  therefore,  in  default  of  relations,  the  wife 
and  the  husband  ought  to  inherit  from  each  other  according  to  the  survivor- 
ship respectively.  The  learned  Professor  adds,  that  he  dbres  not  so  this 
length,  but  he  will  remark,  that  L.  25.  dt  11.  P.  4.,  directly,  positivdy,  and 
expressly  calls  the  surviving  consort  to  the  inheritance  of  the  property  of  the 
one  deceased,  in  default  of  heirs  or  relations;  and  that  neither  L.12.  tit. 8. 
Lib.  5.  Rec,  nor  the  rojral  order  (Reglamento\  of  1788,  in  regard  to  escheats, 
excludes  husband  and  wife  from  this  benefit  ot  reciprocal  inheritance.  Among 
those  authors  who  entertain  the  foregoing  opinion,  the  learned  Professor 
might  have  mentioned  the  respectable  authority  of  Azevedo.  Vide  his  Com. 
on  the  Law  of  the  Rec  under  consideration. 

**  t.  e.  to  the  father  of  the  wife. 
.    ^  t.  e.  to  the  wife  and  to  her  father.    Palacios  says,  if  adventitious,  it  is 
delivered  to  the  daughter  alone;  if  profectitious,  to  Uie  father  and  daughter 
jointly.    He  refers  to  L.  30.  tit  1 1 .  P.  4. 

^  Of  the  marriage. 
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derstood  to  regard  dote  not  valued ;  for  with  respect  to  thatwhich 

is  valuedy  restitution  is  made  by  the  return  of  its  value,  L.26.  I<*26.tii.P.4. 

tit.  11.  P.4.  And  if  the  dote  was  of  things  numbered,  weighed 

and  measured,  the  same  quantity  ought  to  be  returned,  L.25.  L.25.tii.P.4. 

tit.  1  UP.  4. 

In  this  restitution  is  also  discounted,  in  &yor  of  the  husband, 
the  part  of  the  ^  fruits  or  produce  coUected,  or  to  be  gathered 
of  the  dotal  property  in  the  last  year  of  the  dissolution  of  mar- 
riage in  proportion  to  the  months  and  days  that  it  continued, 
L.26.  tit  11.  P. 4.  and  never  shall  the  husband  or  his  heirs  be  L.86.t.ii.P.4. 
compelled  to  restore  this  dote,  but  in  as  &r  as  they  are  able,  and 
tfaey  shall  not  be  deprived  of  aliment  thereby  ^^ ;  although  the, 
judge  ought  to  secure  its  restitution  at  stipulated  periods  of  pay- 
ment, or  by  some  other  way,  L.d2.  tit  11.  P.4.  But  in  no  case  L.s8.t.ii.P.4. 
shall  the  action  to  recover  the  dote  be  extinguished  or  destroyed, 
although  the  capital  of  it  be  lost  and  ^^  the  property  and  estate 
of  the  husband,  as  observed  by  jfyora  de  PartitionibuSf  part  1. 
cap.  7.  n.5. 

The  husband  is  not  bound  to  restore  the  dc^e  if  he  shall  gain 
it  by  any  of  those  three  modes,  viz. :  —  by  covenant  or  compact^^, 
by  adultery,  or  by  custom  of  the  place  where  the  marriage  took 
places  L.28.  tit.ll.  P.4. ;  and  this  custom  shall  beof  such  force  L.83.t.ii.P.4. 
and  eSectf  that  although  the  married  couple  may  go  to  Uve  in 
another  country  where  nt  does  not  prevail,  it  shall  be,  never- 
theless, observed.  This  is  understood,  provided  there  be  no 
children's  L.  24.  tit.  11.  P.4.  L.24.t.ii.P.4. 

The  woman  is  accustomed  to  bring,  beside  her  portion  {dote).  Cap.  s.  Of  the 
other  property  which  is  called  paraphemaUa'\  and  which  is  or  P^P»"«™"«- 
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^  This,  obsenres  Paiaeiat,  u  not  understood  in  re^>ect  to  all  the  heirs  of 
the  husbuidy  but  only  in  regard  to  the  children  when  they  have  to  deliyer  the 
dote  to  dieir  mother  on  account  of  dieir  father.    He  refers  to  L.  33 .  tit.  1 1 .  P.4. 

^  This  conjunction  b  introduced  to  make  the  sense  complete,  although  it 
is  not  found  in  the  text. 

90  This  covenant  most  be  redprocal  as  to  its  eSBscU  on  husband  and  wife^ 
with  respect  to  daUy  and  arraSf  or  donation  of  the  husband. 

SI  And  L.  89.  tit.  11.  P.  4.  Palaeioi  adds,  that  if  there  be  children  of  the 
marriagCL  they,  in  the  cases  mentioned  in  the  text,  will  have  the  property ; 
and  tiie  mther,  or  the  mother,  who  shall  survive,  &c.,  will  have  the  usufruct  of 
it  lor  life. 

»  The  meaning  attached  to  this  word,  which  is  of  Greek  origin,  vi^ 
preeter,  and  ^cpro,  dos :  ue.dXL  things  which  a  woman  brings  to  hernusband 
besides  her  dowr^r  or  portion,  by  Enslish  law  is  much  morelimited.  See  the 
observation  on  tms  word,  as  r^irds  the  laws  of  England,  in  Woo(P*  Inst,  Civ, 
Law,  b.  1.  ch.3.  p.  1S3.,  fol.  edit.  1730.  The  Translator,  from  the  fear  of 
makme  his  notes  too  extended,  has  refrained  from  more^  frequent  quotations 
from  the  learned  Civilian  in  the  progress  of  this  translation :  he  here  begs  to 
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are,  the  property  and  things  whether  personal  {muebles)  or  real 
(raices)  which  wives  retain  for  their  separate  use^  and  which  are 

L.i7.tn.P.4.  not  accounted  part  of  the  portion  or  dote,  L.17.  titll.  P.4. 

From  this  definition  it  follows,  1st,  That  if  the  wife  gives  to  the 
husband  this  property,  with  the  intention  that  he  may  have  the 
dominion  (seiiorio)  of  it,  he  shall  possess  it  during  marriage ;  and 
if  she  should  not  do  this  expressly  in  writing^^,  the  dominion  of 

L.i7.t.n.P.4.  such  property  wiU  be  always  in  the  wife,  L.  17.  tit  11.  P. 4. 
[  54  ]  ^  Hiat  if  this  property  should  be  sold  with  the  approbation  of 
the  wife,  its  price  or  value  shall  not  be  deducted  at  tiie  time  of 
separation ;  but  otherwise  when  it  hath  been  converted  to  the 
particular  benefit  of  the  husband,  although  the  vrife  should  om- 
senty  unless  the  husband  be  so  poor,  that  it  be  necessary  to 
sell  it  to  maintain  himself,  jfyoroy  part  1.  cap.  8.  nn.2,  S,  and  4. 
Sd.  That  if  it  be  sold  without  the  assent  of  the  wife,  she  will  have 
her  action  or  remedy  against  the  purchaser,  and  if  not,  she  shall 
take  the  value  firom  the  fimd  of  property  (ctserpo  de  las  bienes) 
before  partition  be  made.  Ayora^  part.  1.  cap.  8-  n.  5.  4th,  That 
the  property  of  the  husband  is  always  bound  or  liable  for  the 
prejudices  and  injury  which  he  shall  cause  to  \!t\e  paraphernalia 

L,i7.tii.P.4.  **of  the  wife,  L.17.iitll.  P.4. 

G^>.3.  Of  joint-      By  jointure  ®*  {arras)  is  understood  the  donation  which  the 

lire  (ami)  • 

make  a  general  reference  to  diis  excellent  elementary  work  on  the  civil  law ; 
and,  without  presuming  to  pronounce  a  judgment  on  the  comparative  merits 
of  the  several  learned  works  of  this  kind,  he  may  venture  to  state,  that  the 
English  student  of  the  laws  of  Spain,  will  find  his  course  of  study  of  those 
laws,  at  least  of  those  which  form  the  compilation  called  Lot  tiete  Partidas^ 
fiieilitated  by  a  previous  attentive  perusal  of  Wood^t  TnstUutet  of  the  CwU 
Law.  The  Analytii  of  the  Roman  dvU  Lawy  by  Dr,  HaUfax,  and  a  CompeU' 
dun$9  View  of  the  Civil  Law,  by  Dr,  Browne,  may  be  also  read  with  ad- 
vantage. 

^  Palacios  observes,  that  L.  17.  tit  11.  P.  4.  (cited  in  the  text),  does  not 
aay,  that  a  written  instrument  is  necessary  to  transfer  the  dominion,  or  fee 
nmple;  of  property  called  paraphernalia,  during  marriage.  That  in  whatever 
way,  therefore,  it  duly  appears  the  gift  was  made  b^  the  wife,  with  this  inten- 
tion, the  transfer  would  be  complete ;  and  that  this  is  what  is  inferred  from 
the  law  dted. 

M  Equidly  with  respect  to  doie ;  bienet  pareferwdet  bein^  entitled  to  the 
same  privilege  as  dote:  and  the  tadt  obligation  or  lien  which  the  law  g^es 
the  wife  on  the  property  of  her  husband,  for  her  dote  wad  pam^emales,  at- 
tached the  moment  of  their  receipt  by  the  husband.    See  L.  17.  tit.  1 1.  P.  4. 

^  This  word  seems  more  nearly  to  express  the  meaning  of  arras,  than  any 
other  that  can  be  substituted.  Lord  Coke,  1st  Inst.  36,  defines  jointure, 
''m  competent  livelihood  of  freehold,  for  the  wife,  of  lands  and  tenements,  to 
take  eroct  in  profit  and  possession,  presently  after  the  death  of  the  husband, 
ibr  the  life  of  the  wife  at  least."  Arras,  may  be  defined,  ''  a  dowry  assigned 
to  or  settled  upon  a  wife,  by  her  husband,  for  her  maintenance  after  his  death, 
which  cannot  exceed,  in  value  or  amount,  the  tenth  part  of  his  fortune  or 
property.  Jointure  before  marriage,  in  England,  is  in  lieu  and  exclusion  of 
dower  at  common  law;  and  arras,  excepting  m  so  far  as  its  promise  or  settle- 
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husband  makes  to  the  wife^  by  reason  or  on  account  of  marriage^ 

L.  1.  tit  11.  P. 4.  and  also  in  consideration  of  the  dote  which  he   L.i.tit.ii.P.4. 

ment  seenw  optional  or  voluntary  with  the  hushand,  more  resembles  the 
English  dower  than  any  other  description  of  right  appertaining  to  the  wife,  in 
regard  of  the  propertjf  of  her  husband,  under  the  laws  of  Spain ;  even  more  so 
than  does  her  right  in  re^d  of  that  species  of  property  called  sanmcUUy 
which  will  be  explsdned,  in  course,  in  the  text :  to  one-half  of  which  last- 
mentioned  property,  subject  to  the  payment  of  one  moiety  of  the  debts 
contracted  durmg  marriage  by  husband  and  wile,  the  wife  is  entitled,  inde- 
pendently,  however,  of  her  arrtu^  at  the  death  of  the  husband,  if  she  survives 
aim :  the  ganancial  property  may,  nevertheless,  be  disposed  of  by  sale,  or  other 
onerous  transfer,  by  the  husband,  during  marriage,  without  the  consent  of  the 
wife ;  except,  indeed,  it  be  done  con  malicia  y  en  fraude  of  her  ganancial 
ri^ts.  Such  rights,  it  is  to  be  observed,  only  attach  on  property  acquired  by 
husband  and  wife  during  marria^,  by  purchase,  in  the  vulgar  acceptation  of 
the  word,  or  by  other  onerous  title ;  but  not  on  property  brought  mto  mar- 
riage by  either  party,  nor  on  that  acquired,  by  either  consort,  by  inheritance 
or  succession,  devise  or  gift.  On  reference  to  the  laws  of  the  1 1th  Htl^ 
4th  P^tftida  (LL 1-7-23,  &c\  which  treat  of  the  subject,  the  reader  would 
suppose,  that  donatio  propter  nuptias,  and  arraSf  implied  one  and  the  saii^e 
thi^g;  and  that  the  amount  ofdote  brought  by  the  wue  into  marriage,  was,  of 
necessity,  met  by  a  corresponding  assignment  to  her  of  property  on  the  part 
of  her  husband,  in  recompense  off  and  as  a  security  for,  the  dote  of  the  vdfe; 
he  having  the  usufruct  of  both,  but  without  power  of  alienation  of  either, 
during  marriage,  for  the  support  of  the  marriage,  or  the  maintenance  of  both 
consorts,  and  the  children  of  the  marriage;  such  donation  to  revert  to  the 
husband,  or  to  go  to  his  heirs  according  to  the  rules  of  succession,  in  the  same 
way  as  the  dote  was  to  revert  to  the  wife,  or  to  go  to  her  heirs,  according  to 
the  like  rules  of  succession,  after  the  dissolution  of  marriage.  This  suppo- 
ntion  is,  however,  removed  on  reference  to  the  laws  of  the  Fuero  Real,  and 
of  the  Recopilacion^  or  the  I^ovisima  Recopilacion  of  the  Laws  of  Castille, 
and  to  able  commentators  on  the  laws  of  Spain.  It  is  matter,  it  must  be 
confessed,  of  laborious  concern  to  the  student,  or  practical  professor  of  these 
laws,  whose  anxiety  for  the  best  illustration  of  his  subject,  is  apt  to  induce  a 
reference  to  these  very  learned  and  ingenious  commentators,  to  find  the  great 
number,  or  vast  variety  of  their  elaborate  works,  often  equalled  by  the 
divernty  of  conflicting  opinions  they  ofkr  with  respect  to  the  same  points; 
which,  if  they  do  not  perplex  and  mislead,  just  leave  the  enquirer,  after  a 
laborious  research,  where  ne  was  before  he  looked  into  them.  The  learned 
Antonio  Chmez,  in  his  annotations  on  LL  50,  51, 5S  &  55,  Tattri,  speaking  of 
these  matrimonial  donations,  arras,  &c.,  says,  n.  1.  "  in  jure  nostro  diversis 
modis  fit  mentio  de  his  quae  dantur  ab  uno  conjugum  alteri,  inter  qus  est 
maxima  diversitas  et  difficultas,"  &c. :  he  divides  these  gifts  into  six  sorts, 
*  1.  Donatio  qus  vocatur  ipontalitia  largUat*  2.  Donatio  quae  vocatur /^ro]?* 
ier  mtptias  vel  ante  nuptias.  5.  Donatio  qiue  vocatur  arrha.  4.  Donatio  qus 
Tocatur  dos.  5.  Donatio  pura  et  simplex  quae  vocatur  donatio  inter  vlrum  et 
uxorem*  6.  Donatio  redproca  ab  ipsa  lege,  medietatis  lucrorum  acqiusitorum 
constante  matrimonio."  With  respect  to  the  second  sort,  donatio  propter,  or 
ante  nuptuu,  he  sa^s,  n.9. :  **  Et  certe  materia  higus  donationis  est  satu  dubia 
et  incognita,  et  vu  potest  ejus  virtus  et  effectus  intelligi :  et  in  ea  aliquantu- 
Imn  insudavi,  &c.**  It  u  to  be  regretted,  that  the  mo£em  laws  of  the  Bee, 
or  Nov.  Rec,  have  not  more  clearly  solved  or  removed  the  diliculty.  Tlie 
Sd  Title  of  the  loth  Book  of  the  Nov.  Rec.  embraces  **  Arras,  dotes,  y  dona- 
eiones  prooter  nuptias  .*"  but  does  not  seem  to  contain  any  laws  strictly  applik 
cable  to  donation  propter  nuptias,  let  alone  to  point  out  any  difference  bar 
tweeu  it  and  arra»  Law  4th  of  the  titie  cited,  does  certainly  make  a  rpsula- 
tion  as  to  the  property  of  husband  and  wife,  out  of  which  shall  be  paia  the 
date,  and  donatio  propter  nuptias,  asugned  by  them  to  dauehters  and  sons  of 
the  mani^ge ;  but  there  is  no  statutory  provision,  that  I  have  been  able  to 
cBscover,  wtuch  marks,  or  points  out,  die  separation  or  diflference  between  the 
two  descriptions  of  gifts,  called  donationes  propter  nuptias,  and  arras:  they 
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lHS.titii.p.4.  receives,  L. 2.  tit  11.  P. 4.     Hence  it  follows,  1st,  That  as  the 

date  may  be  given  before  or  after  ^^  marriage  so  may  also  arrasy 

were  confounded  or  described  as  one  and  the  same  thin^,  as  has  been  before- 
mentioned,  by  the  laws  of  the  11th  Title  of  the  4th  Partida.  The  laws  of 
the  Fuero  Juzgo  would  seem  to  confound  them  also ;  the  4tb  law,  art.  Donae, 
of  which  sap ;  the  property  which  the  husband  promised  to  the  wife  in  arras, 
shall  go,  alter  her  death,  to  the  sons  or  children  (of  the  marriage);  and  if 
there  should  be  none,  to  the  heirs  of  the  husband.  L.  1.  tit.  2.  Book  5,  of  the 
Fuero  Realy  limits  the  amount  to  be  giren  by  the  husband  to  the  wife,  in 
arroiy  to  the  tenth  part  of  his  property;  and  seems,  for  the  first  time,  to  de- 
prive the  husband  of  his  dominion  in  and  to  arreu,  bv  extending  to  the  wife 
both  an  alienable  (if  the  word  may  be  allowed)  and  a  testamentary  dispo- 
fition,  over  it,  to  his  prejudice ;  although  it  directs  such  property,  or  orrof , 
to  revert  to  the  husband,  or  to  go  to  bis  heirs,  in  case  tne  wife  should  die 
intestate,  without  children  of  the  marriage :  but  this  may  be  called  an  altera- 
tion in  die  law,  without  any  distinction,  as  between  arra^  and  donatio  propter 
nupOas.  The  5th  law  of  the  same  Title  and  Book  of  the  Fuero  Real,  gives 
the  woman,  espoused  with  respect  to  arras,  '*  6  donacion,"  (to  use  its  own 
words,)  an  advantage  over  the  man  affianced,  in  case  of  death,  before  consum- 
mation of  the  marriage:  and  lastly,  L.2.  tit. 3.  Lib.  10.  Nov.Rec, completely 
divests  the  husband  of  all  right  of  property,  or  dominion,  in  or  to  the  arras, 
which  he  himself  hath  promised  or  given  to  the  wife;  he  still  being  allowed 
to  enjoy  the  usufruct  of  it,  in  common  with  that  of  dote:  but  even  here 
the  reader  sees  no  declaration,  nor  specification,  as  to  any  separation  or 
difference  of  meaning  bavin?  taken  place  between  donations,  propter  nuptias, 
and  those  formerly  expressed  by  the  synonymous  term  arras.  The  difierence 
between  them  is  noticed  by  the  able  commentator,  Gregorio  Lopez,  on  the 
Laws  of  the  Par/id«,  Gl.  4.  L.I.;  Gl. 6.  L.  7.;  Gl.  2.  L.  25.  tit.  11.  Part  4.;  & 
G1.2.  L.87.  tit.  18.  P.3. :  who,  however,  says,  that  arras  have  succeeded  in  the 
place  of  donations  propter  nuptias,  and  that  the  latter  are  now  called  in 
Spain  arras»  It  has  been  before  stated,  in  this  note,  that  donatio  propter 
nuptias,  and  arra,  are  synonymously  used  in  the  Laws  of  the  11th  Title  or  the 
4tn  Partida.  Law  87.  tit.  18.  Part  3,  gives  the  form  of  an  instrument  of  settle- 
ment ofarra  e  donacion,  from  husband  to  wife.  The  settlement  is  upon  the 
wife,  and  the  children  of  the  marriage ;  but  no  provision  is  made  in  regard  of 
the  property,  in  the  event  of  there  being  no  such  children  at  the  death  of  the 
wife.  The  86th  law  of  the  same  title  and  partida,  gives  the  form  of  an  instru- 
ment oidote,  which  is  conformable  with  the  rules  respecting  dote,  laid  down  in 
the  laws  of  the  1 1  th  title  of  the  4th  Partida.  But  the  form  of  the  instrument 
respecting  arra,  in  L.  87.  before  mentioned,  seems  silently  to  depart  from  the 
rules  of  reciprocity  or  equality  between  dote  and  arra,  or  donatio  propter  nuptias, 
as  before  recognised  in  the  laws  of  the  1  ith  title  of  the  4th  Partida.  The  dif- 
fisrence  between  donatio  propter  nuptias  and  arra,  is  also  noticed  by  Antomo 
Oomez,  in  his  Commentary  on  L1.50,51, 52.&53.  Tauri,  before  mentioned, 
n.9, 10, 1 1, 12, 15, 14.,  and  see  also  n.  15.  l€.ibid,;  and  also  by  the  learned 
Aieoedo  on  LLst,  3,8c  4.,  t3t.2,Lib.S.,Recopilacion;  and  likewise  by  the  not 
less  learned  Covarrubias,  in  hb  most  able  work,  Tom.  1.  Pars  2.  De  Matrimonio, 
cap.  3,  §7.p.l88,n.l4,&  15.;  and  it  is  stated  by  the  three  last  authors,  that 
the  gift  called  donatio  propter  nuptias,  is  in  (fisuse,  or  obsolete  in  Spain.  This 
note  has  been  extended  much  beyond  its  desired  length,  and  the  Translator 
must  beg  to  refer  the  reader,  who  is  disposed  further  to  investigate  the  sub- 
ject, to  tne  learned  authors  whom  he  has  consulted  and  cited 

90  I  should  apprehend,  firom  the  now  existing  difference  between  arra  and 
donoHo  propter  nuptias,  that  the  promise,  or  settlement  of  arra,  to  be  valid, 
must  be  made  before  marriage,  although  it  may  take  effect  on  property  (not 
exceeding  the  tenth  of  its  value,  at  tne  time  demanded  by  the  wife)  to  be 
acquired  after  marriage.  Vide  Gr,  Lopez,  Gl.  4.  L.  1.  tit.  1 1.  p.  4.&  L.  2.  tit.  2. 
Lib.5.  Fuero  Beak  Ayora,  P.  1.  chap  7.  n.  18.  quoted  in  the  text.  Since  this 
note  was  written  an  order  in  council,  I6tli  September  1S22,  bearing  on  the 
fluljecty  has  been  passed :  tide  Appendix  K. 
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L.  1.  dt  1 1.  P. 4.     2d,  That  the  express  covenant  ^^  in  the  deed  L.i.tit.ii.P.4. 

of  doie  or  marriage  articles  is  understood,  also  with  respect  to 

arrasj    L.2S.  tit  11.  P. 4.     3d,  That  in  order  to   prevent  an  L.23.t.ii.P.4. 

excess  in  the  assignment  of  arraSf  the  husband   is  prohibited 

from  giving  more   than  a  tenth  of  his  property,    L.I.  tit.  2. 

Lib.d.  liiero  Meal;  so  that  if  more  be  given,  it  will  not  be  valid, 

and  the  relations  may  demand  or  sue  for  the  surplus,  L.  1.  tit.  2. 

Lib.  3,  Fuero  Real.     4th,  That  this  law  cannot  be  renounced, 

L.  2.  tit  2.  Lib.  5.  Rec.    5th,  That  if  arras  be  promised  from  the  Jj^^'^jJ^'*^ 

present  and  future  property  of  the  husband,  the  gift  of  arraSi  or 

the  settlement  will  be  valid  although  it  may  not  comprise  the 

tenth  of  the  present  property,  if  at  the  time  of  the  separation  or 

dissolution  of  marriage,  ganancial  property,  or  property  that  was 

inherited  is  found  which  may  suffice  to  authorise  the  said  tenth, 

L.2.  tit  2.  Lib.  3,  Fuero  Real:  Ayora,   Parti.  Cap.  7.  n.  18. 

6th,  That  if  the  husband  promises  arras  out  of  property  he  has 

in  possession,  which  should  afterwards  turn  out  not  to  be  all  his, 

but  which  was  possessed  by  him  with  good  faith,  he  shall  Only 

be  obliged  to  pay  the  tenth  of  the  property  which  may  be  really 

his,  Ayora,  part  1.  cap.  7.  N.  23.     7th,  That  if  the  husband  is 

imposed  upon  {padece  engano)  with  respect  to  the  dote^  he  may 

repair  the  fraud  and  indemnify  himself  for  it  out  of  tlie  arras^"^, 

Ayoroj  part  1.  cap.  7.  N.  34.     8th,  That  the  wife  dying  without 

children,  may  dispose  of  the  arras  as  she  pleases  ^^,  L.  1.  tit  2.       \^  5B  '^ 

Lib.  3.  Fitero  Real.     9th,  That  the  wife  has  a  right  to  exact  the 

arras  only  promised,  L.  1.  tit.  2.  Lib.  3.  Fuero  Real.     10th,  That 

if  the  wife  dies  leaving  children  by  the  husband,  she  may  dispose 

of  one-fourth  of  the  arras^  and  the  remaining  three-fourths  shall 

go  to  the  children^^,  L.I.  tit 2.  Lib. 3.  Fuero  Real     11th,  But 

that  if  she  dies  without  children,  and  making  any  express  dispo- 

*  Relative  to  the  survivor  taking  the  property  after  the  death  of  the  other, 
which  the  law  only  permits  in  the  absence  of  necessary  heirs  of  the  party 
deceased.  The  term,  necessary  heirs,  will  be  in  due  course  explained.  Vide 
p.  109  of  the  text,  tit.  3.  §.  5.  post. 

^  That  is,  I  presume,  may  reduce  the  property  which  he  had  assigned  for 
arroM  to  the  wife,  in  so  much  or  to  the  amount  of  the  imposition  practised  on 
him  in  regard  of  the  value  of  the  dote. 

A  Provided  she  have  no  ascending  heirs  {atcendientes);  for  if  she  should, 
all  the  property,  of  whatever  nature  it  may  be,  of  the  wife,  belongs  to  her 
ascending  neirs,  without  her  being  abie  to  dispose  of  more  than  one-third 
part,  L.  1.  Ut.  8.  Lib.  5.  Rec.  [L.  1.  tit.  20.  Lib.  10.  Nov.  Rec]  Palaciot  vl). 

9  She  may,  observes  Paiacios,  according  to  the  law  of  the  Fuero  Real  cited, 
dispone  of  one-fourth  purt  for  the  benefit  of  her  soul  (par  tu  alma) ;  but  it 
diould  be  rememberec^  that  by  L.  18.  tit.  6.  Lib.  5.  Rec,  L.8.  t.SO.  Lib.  10. 
Nov.  Rec,  all  the  property  of  the  parents  belongs  of  right  {legUma)  tq  their 
children,  with  the  agiception  of  one-fifth  (el  ^nimto),  of  which  the  parento  nmy 
fredy  diqxMe. 
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L.3.t.s.Libia  sition  of  her  arras,  such  property  shall  pass  to  her  heirs,  L.S. 

tit  2.  Lib.  5.  Rec.  12th,  That  if  the  husband  dies  leaving  chil- 
dren, the  wife  shall  have  the  usufruct  of  the  arrasj  and  the  chil- 
dren the  dominion  or  property  {propriedad)  if  she  marries  a 
second  time,  Ayara,  Part  1.  Cap.  7.  n.  21.  13th,  That  the  arrcLs 
is  considered  the  particular  or  exclusive  property  of  the  wife; 
and  therefore  if  the  marriage  is  dissolved,  and  the  arrashsiih  been 
expended  during  it,  the  amount  or  value  shall  be  deducted  or 
taken  out  of  the  general  fund  {cuerpo  de  los  Uenes) ;  but,  if  it  hath 
been  promised  at  the  period  of  separation  by  the  consorts,  it  shall 
then  be  taken  out  of  the  particular  property  of  the  husband ; 
because  it  would  be  an  injury  to  the  wife  to  take  it  out  of  the  ^a- 
nancial  property,  of  which  she  is  entitled  to  a  share,  unless  she 
should  venownce  ganancialesj  Ayara^  Part  1.  Cap.  7.  n.l6.  14th, 
That  the  husband  cannot  alienate  the  arrasy  although  the  wife 
consent  to  it,  by  reason  of  the  right  of  restitution,  L.  4;  tit.  2. 
Lib.  S.  Fuero  Real.  15th,  That  if  the  husband  had  connection 
with  the  wife,  after  the  marriage  was  dissolved,  the  arras  shaU  be 
hers,  but  if  not,  it  shall  return  to  the  husband  or  to  his  heirs, 
L.  5.  tit  2.  Lib.  S.  Fuero  Real.  10th,  That  the  wife  forfeits  arras 
by  adultery,  or  if  she  quits  or  elopes  from  her  husband's  house 
{se  va  de  casa)  of  her  own  accord  '**^,  L.  6;  tit  2.  Lib.  3:  Fuero 
Real, 

Cap. 4.  Of  ^  marriage  gift  (donadio)  *^  is  the  gift  which  the  suitor  makes 

niarriaKe  gifts,    to  the  spousc,  or  shc  to  him  freely,  without  condition,  before 

L3!titii.P.4.  *^®   marriage  be  completed   by  words  of  the   present,    L.3. 

tit  11.  P.  4. 

Thus  as  means  have  been  adopted  by  our  laws  to  restrain 

the  excess  of  dotes  and  arras,   in  the  same  manner  the  excess 

of  these  gratuitous  gifts  has  been  moderated ;  wherefore,  it  is 

established   1st,  That  the  suitor  or  husband  cannot  give  to  his 

.    spouse  by  way  of  gift  in  clothes,  jewels,  &c.,  more  than  shall 

L*6.t.3,Lib.io.  anoount  to  the  eighth  part  of  her  dotey  L.  1.  tit  2.  Lib.  3.  Rec. 

Nov.Bec.  2d,  That  if  the  jewels  exceed  this  eighth  part,  the  wife  shall 

not  have  as  her  own  more  of  them  than  may  amount  to  that 

L.6.t.s.Lib.ia  value,    L.  1.  tit 2.  Lib.  5.  Rec. ;  which  is  ordered  to  be  observed 

Nov.  Rec 

*^  The  wife,  says  Palaciot^  forfeits  the  arras,  if  she  commits  adultei^,  pro- 
vided it  be  proved,  and  the  husband  desires  it.  And  if  she  should  go  from  her 
house  to  commit  it,  she  forfeits  the  arras,  although  it  is  not  proved  that  she 
effected  her  purpose,  by  reason  of  some  obstacle;  that  this  is  what  is  stated  by 
L.6.  tii.2.  Lib.  5,,  Fuero  Heal,  The  learned  Professor  adds,  that  it  will  be 
understood,  the  wife  went  firom  her  house  for  the  purpose  of  committing 
adultery,  when,  against  her  husband's  will,  she  visits  suspected  houses. 

^^  Or  Spotua&tia  iargitas. 
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by  the  before  mentioned  royal   ordinance  {pragniatica  real)  of      [  56  3 
172s. 

This  gift,  in  respect  of  its  effect,  has  certain  limitations. 
1  St,  If  it  should  happen  that  by  the  &ult  of  one  of  the  betrothed 
parties  the  marriage  do  not  take  place,  the  party  in  &alt 
must  return  to  the  other  the  gift  received,  L.3.  titll.  P. 4.  L.s.t.ii.P.4. 
2d,  But  if  this  should  happen  by  the  death  of  one  of  the  couple, 
a  distinction  must  be  made  in  observing,  that  if  the  man  dies 
befiyre  kissing  the  woman,  the  gift  ought  to  return  to  the  heirs 
of  the  deceased  suitor ;  but  if  -he  should  have  kissed  her,  she 
will  gain  the  half;  and  if  this  gift  should  have  been  made  to  the 
man  by  the  wtmian,  and  she  should  die  before  marriage,  whether 
they  have  kissed  or  not,  the  jewels  and  other  things  devolve  to 
the  heirs  of  the  woman,  L.S.  tit.  11.  P.  4.  See  also  L.4.  tit  2.  L.s.tit.li.P.4. 
Iib.5.  Rec  Sd,  If  there  be  only  a  gift,  and  no  arrasy  it  shall  Ij8.t.3.Lib,io 
be  the  woman's,  and  be  restored  to  her  or  her  heirs  upon  the 
separation  of  marriage,  under  the  same  laws  we  have  mentioned 
with  respect  to  arras ;  and  if  there  be  both,  she  or  her  heirs 
may  elect  to  take  either  of  them  they  should  prefer,  and 
this  election  is  to  be  made  within  the  term  of  20  days  ^\     L.  4.  I*8.t.3.Lib.io 

•    ^    T  .1     -    T*  Not.  Rec. 

tit.  2.  Lib.  5.  Rec. 

The  right  to  ganancias^^  is  founded  on  the  partnership  or  Cap.5.  Ofga- 
socie^  which  is  supposed  to  exist  between  the  husband  and  ^JJ^  ^"^ 
wife,  because  she  bringing  her  fortune  (capitales)  in  cU^e,  gift, 
and  paraphernalia^  and  he  his  in  the  estates  and  property  which 
he  possesses,  it  is  directed  that  the  gains  {ganancias)  which 
result  from  the  joint  employment  of  this  mass  of  property  or 
capital,  be  equally  divided  between  both  partners.  Hence  we 
might  have  found  a  reason  for  treating  of  ganancias  between 


^  And  if  the  woman  or  her  heirs  should  refuse  or  fail  to  elect  within  this 
term,  then  the  heirs  of  the  man  may  elect  which  of  the  two  he  or  they  shall 
take :  this  is  provided  by  L.3.  tit.  3.  Lib.  10.  Nov. Rec.  referred  to  in  the  text. 

^  The  establishment  of  the  ri^ht  o(  ganancias  would  seem  to  be  one  of  the 
few  institutions  for  the  suggestion  of  which  Spain  is  not  indebted  to  Roman 
jurisprudence,  although  this  declaration  is  not  supported  by  the  unanimous 
assent  of  writers ;  for  by  some  it  is  stated  that,  amongst  the  ancient  Romans, 
so  fitf  back  as  the  time  of  Romulus  and  Numa  Pompilius,  all  property  acquired 
durixig  marriage  was  common  or  ganandal:  but  be  this  as  it  may,  no  mention 
as  &r  as  the  research  of  the  Translator   enables  him  to  speak  (and  it  is^ 
bdieved  bis  assertion  will  be  found  correct),  is  made  of ganancialei  as  between 
husband  and  wife,  in  the  laws  of  the  ParHdas,    It  would  appear  that  custom 
gave  rise  to  the  establishment,  in  Spain,  of  this  right,  and  that  the  first  recog- 
nition with  which  it  was  honoured  by  the  lex  tctipkif  was  the  notice  taken  of 
it  by  L.17.  tit.  8.  Lib.  4.  Del  Fuero  Juzeo;  and  the  rule  was  adopted  and  ex- 
tended by  the  Fuero  Vi^o^  Fuero  Recti  Ordenawnenio  Real,  and  the  J^^copUo' 
ewn,  wmd  will  be  found  explained  in  the  text.    See  the  TeairodehLegjitwion 
Umoent^  4k-  Sepana  i  Indias,  5th  vol.  tit.  Biene*  Gmumcmlet. 
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husband  and  wife,  when  we  sliould  treat  of  the  contract  of  part- 
nership; because,  in  this  sense,  Ayora  and  others  explain  it 
but  it  has  appeared  more  proper  to  us  to  treat  of  this  matter  in 
this  place,  both  because  it  must  derive  much  light  from  what  we 
have  just  said  respecting  dote,,  arras^  &c. ;  and  also  because  it 
will  contribute  to  form  a  perfect  idea  of  marriage,  which,  as  we 
have  allowed,  we  only  consider  here  in  its  light  of  a  contract. 
|l.  What  pro-         Ganancial  property  [bienes  de  ganancias)  is  all   that  which 
^|rty  u  ganan-    j^  increased  or  multiplied  during  marriage,  L,10.  tit.  9.  Lib.  5. 
L.io.tit.4.         Rec.     By  multiplied,  is  understood  all   that   is  increased   by 
Lib^io.  Not.      onerous  cause  or  title,  and  not  that  which  is   acquired  by   a 
r  57  ]       lucrative  one,  as  inheritance,  donation^"*,  &c.  L.12.  tit  3.  Lib.  3. 
Fuero  Real.     And  property  is  supposed  to  be  common,  except 
that  which  each  shall  prove  to  be  their  own  separate  property  *^^, 
L.4.t.4.Lib.ia  L.l.  tit.  9.  Lib.  5.  Rec. 

Noy.Rec.  From  all  which  it  is  inferred,    1st,  That  what  the  husband  or 

what  prindples   wife  bring  into  marriage  as  their  own  peculiar  property,    or 
the  right  to  na-  acquire  duriuff  it  by  lucrative  cause  or  title,  does  not  come  into 

tnmonial  gains         ^..  VTkii  .-ii. 

it  established,     partition.     2a,  13ut  that  the  property  acquired  during  marriage 

by  purchase,  sale,  or  other  onerous  cause  or  title,  does.  3d,  That 
immediately  upon  a  division  being  made  of  this  ganancial  pro- 
perty, each  acquires  an  absolute  dominion  as  to  their  respective 
moieties  or  proportions.  4th,  That  as  the  gains  [ganancias) 
are  common,  so  also  are  the  injuries  or  damage  which  shall  hap- 
pen to  them,  unless  they  arise  by  the  fault  of  only  one  of  the 
partners. 

From  the  first  principle  it  is  inferred,  1st,  That  dote,  arras, 
marriage  gift;  (donadio  de  esposo)  and  paraphernalia,  are  not 
ganancial  property,  or  property  subject  to  partition  or  division. 
2d.  Nor  the  inheritance  from  the   father,   nor   the  gift  of  a 

Ll  1  &  2  tit.4   stranger  to  one  of  the  consorts,  L.  2.  tit.  3.  Lib.  3.  Fuero  Real. 

Lib.  10.  Nov.      L1.2.  &  3.  tit.  9.  Lib.  5.  Rec.*^    3d,  Nor  the  gift  made  by  the  re- 

Rcc. 


**  Palacioi  observes,  that  all  the  property  which  husband  and  wife  acquire 
during  marriage,  and  while  they  live  together,  by  a  common  title,  whether 
onerous  or  lucrative,  will  be  common ;  and  that  which  each  acquires,  parti- 
cularly by  a  lucrative  title,  as  by  gift,  or  by  testament,  or  ab  intestato,  will  be 
the  property,  exclusively,  of  the  consort  who  so  acquires  it.  He  refers  to 
L.l.  tit.3.  Lib.J.,  Fuero  Real;  Ll.1-2  &  3.  tit.9.  Lib.  5.  Rec.  [L1.4.  1  &  2. 
tit.4.  Lib.  10.  Nov. Rec] 

*^  All  property  of  husband  and  wife  is  presumed  common  or  ganancial, 
until  it  be  proved  to  be  the  separate  property  of  either.  See  L.  4.  tit.4. 
Lib.  10.  Nov.  Rec. 

^  And  prize  money  obtained  in  war  by  the  husband  is  not  ganancial,  unless 
his  outfit,  as  a  soldier  for  the  campaign,  was  at  the  joint  expense  of  both  him 
and  wife.     Vide  L.2.  tit.4.  Lib.  10.  Nov.  Rec. 
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lations  (parientes)  of  the  wife  to  the  husband ;  or  vice  versa^ 
because  it  is  always  accounted  the  fortune  or  property  (capital) 
of  the  person  to  whom  it  is  made,  Aj/ora  P.  1.' Cap.  8.  n.  18,  &  19. 
4th.  Nor  the  usufruct  which  the  Father  enjoys  of  the  property  of 
his  child ;  and,  wherefore,  all  these  sums  or  descriptions  of  pro- 
perty {capitales)j  ought  to  be  separated  at  the  time  of  the  dis- 
solution of  marriage,  from  the  total  mass,  before  making  a  division 
of  property,  Aj/ora  P.l.  Cap.?,  n.l.  ad  15  &Cap.8.  n.l9.  20 
&  21. 

From  the  second  principle  it  is  deduced,  1st,  That  the  fruits    . 
{JrtUos)  produced  from  all  these  6ums  (capitales)  gained  and 
improved  during   marriage,  come  into  partition  ^^,    L.  5.  tit.  9.  Li5.t4.Lib.lo. 
Lib.  5.  Rec.     2d,  also  the  fruits  or  produce  not  gathered  which     ^' 
shall  appear  on  the  vines,  trees,  &c.,  or  those  not  yet  apparent 
if  the  labour  bestowed  is  on  land  sown  *^,  L.  18.  tit.  14.  Lib.  3. 
Fuero  Heal.     3d,  That  these   fruits   or   products   are   always 
common,  although  one  of  the  consorts  may  have  more  property 
or  means  than    the  other,    L.4.  tit.  9.  Lib.  5.  Rec.     4th,  That  L.3.t.4bLib.]0. 
the  improvements  {mejoras)  made  of  plantation,  building,  &c.,     ^'*    ^* 
are  divided  ^^^  with  the  difference  that  if  the  planting  should 
be  done  in  the  particular  land  of  either  of  the  consorts,  it  shall 
be  divided,  deducting  first  the  value  the  land  was  of  before  it       [  58  ] 
was  planted  and  giving  or  allowing  that  to  the  owner ;  but  if  a 
house  hath  been  built,  or  an  oven  or  a  mill  hath  been  erected 
on  the  land  of  one  of  them,  the  person  on  whose  land  the 
buUding  or  erection  is  made,  shall  have  the  benefit  of  it,  and 
shall  pay  to  the  other  the  moiety  of  what  the  building  cost  ^°, 
L.9.  tit.  4.  Lib.  3.  Fuero  Real.     5th,  That  the  value  of  a  com- 
pany or  co-partnership,  or  of  an  office  purchased  by  husband 
and  wife  shall  be  divided  according  to  its  worth  at  the  time  of 
partition,    Ayora,    Part.  1 .  Cap.  9.  n.  1 6.     6th,    That   the   rents 
of  the  estate  or  inheritance  leased  out  are  also  to  be  divided  in 
proportion  to  the  time  the  marriage  continued,  for  that  year. 
*  Ayoroj  Part.l.  Cap.  9.  n.5.     7th,  But  that  the  crops  of  grain, 
{mieses)  or  ripe  fruits  of  the  estate  which  either  of  the  consorts 


*7  That  is,  the  fruits,  nroceeds,  or  rents  of  every  description  of  property 
bdondng  to  both  the  wife  and  husband,  are  considered  ganancialet.  See  L.5, 
tit-  4.  Lib.  10.  Nov.  Rec. 

^  That  is,  the  emhkmenti  are  considered  ganancialet, 

^  ucBTegananciales, 

*o  Palacios  says,  that  Febrero  is  of  opinion,  that  this  rule  holds  also  with 
respect  to  improvements  in  plantation :  that  is,  that  the  owner  of  the  field 
orUuid  retains  it,  paying  to  the  other  party  the  moiety  of  what  the  planting 
or  improvement  cost. 
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brings  into  marriage,  which  were  not  sown  during  marriage,  do 
not  come  into  partition ;  wherefore  they  shall  be  deducted  jBrom 
the  mass  of  property  *^  Ayora,  Part.  1.  Cap.  9.  n.3. ;  8th,  nor 
shall  the  improvements  made  on  entailed  property  {mayorazgo) 

L.6.tit.i7;         be  divided,  L.6.  tit.  7.  Lib.  5.  Rec. 

j^    •    ov.  From  the  third  principle  it  arises,    1st,  That  the  marriage 

being  dissolved,  the  survivor  may  dispose  of  his  proportion  of 
the  property  encreased  {multiplicados)  without  being  obliged  to 
reserve  the  property  or  dominion  ^^  (jpropiedad)  to  his  children, 

N  v^Ri^^'^^^  L.6.  tit.  9.  Lib.  5.  Rec.     2d,  That  what  the  husband  might  leave 

to  his  wife  by  his  will,  shall  not  be  understood  as  coming  out  of 

Ii.8.t4.Llb.io.  that  part  of  the  ^ana«aflfe5  which  belongs  to  her*^,  L.7.  tit.  9. 

Lib.  5.  Rec.  Sd,  That  the  husband  cannot  alienate  his  property 
maliciously  {con  malicia)^  and  in  fraudulent  diminution  {enjraude) 

y^^klf''^^'  of  the  ganancias^\  L.5.  tit. 9.  Lib.  5.  Rec.     4th,  That  neither 

of  them  shall  forfeit  his,  or  her  property,  nor  half  of  thegananctas 

L.io.tit4.         by  the  crime  of  the  other,  L.  10.  tit  9.  Lib.  5.  Rec.  "     5th,  That 

Reei    '       'if  the  widow  lives  luxuriously  and  by  crime  {por  delito\  she 

shall  lose  her  moiety  of  the  gananciales  ^%   LI.  5.  and  11.  tit  9. 

H:^*U*^*-*-   Lib. 5.  Rec. 

Lab.  10*  Not. 

lUc  From  the  fourth  principle  it  follows,   1st,  That  the  gains  and 

losses  being  common,  the  debts  which  are  contracted  during 
marriage  are  to  be  paid  out  of  the  common  property ;  but  not 
those  contracted  before  marriage  or  after  its  dissolution,  L.  14. 
tit.  20.  Lib.S.  Fuero  Real.     2d,  That  the  wife  shall  not  pay  half 

L.9.t.4.Lib.io.  the   debts  if  she  should   renounce  the  gafiancias^   L.9.  tit  9. 

Lib.  5.  Rec.     3d,  That  the  loss  or  injury  caused  to  the  real 

estate  {hacienda)  by  reason  of  the  husband  having  rented  it  out 

at  a  low  rate  or  price,  or  having  paid  annuities  {censos)  or  debts 

[  59  ]       contracted  for  an  illicit  cause  ought  not  to  prejudice  *^  the  wife ; 


^1  Not  being  considered  ganancialet.  See  2d.  Biac.  Com.  respecting  the 
doctrine  of  emblements  in  England,  p.  123-125.,  145  &  403.,  15  Ea. 

*•  Nor  the  usufruct,  L.6.  tit.  4.  Lib.  10.  Nov.  Rec. 

*'  She  shall  have  the  legacy,  bequest,  or  devise,  exclusive  of  and  in  addition 
to  her  ganaficiaiet,  L.8.  tit.  4.  Lib.  10.  Nov.  Rec. 

**  To  damnify  the  wife,  L.  3.  tit.  5.  Lib.  10.,  Nov.  Rec.  Palacios  says,  that 
the  reason  why  the  husband  can  dispose,  during  marriage,  of  ganancial  or 
common  property,  without  the  consent  of  the  wife,  is,  to  use  the  expression 
of  Covarrubiat,  because  the  husband  has  the  dominion  and  possession  of  it  in 
actu  et  habitu,  during  the  marriage ;  and  the  wife  only  in  haoitt^,  until  the  mar- 
riage is  dissolved,  when  she  acquires  it  equally  with  her  husband. 

**  Forfeiture  of  property,  where  in  cases  that  by  law  it  attaches,  does  not 
take  effect,  until  sentence  [judicial)  be  passed,  declaratory  thereof.  Fide 
L.10.  tit.  4.  Lib.  10  Nov.  Rec. 

6«  For  the  first  cause,  the  ganancialet  will  devolve  to  the  heirs  of  the 
husband,  L.5.  tit.  4.  Lib.  10.  Nov.  Rec. 

*7  Paiaciot  observes,  that  L. 5.  tit.  9.  Lib.  5.  Rec.  [1^.5.  tit. 4.  Lib.  10.  Nov. 
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and  therefore  in  these  cases  the  loss  or  injury  must  be  deducted 
firom  the  mass  of  property,  and  given  to  the  wife  before  dividing 
it,  Ayora^  Part.1.  Cap.8.  n.  14.  and  15.  ^th.  That  if  the 
diildren  are  many,  and  they  are  promised  dote^  it  shall  be  paid 
from  the  ganancial  property ;  and  if  there  be  none,  from  other 
property  ^^ ;  and  if  the  &ther  alone  should  promise  the  dotCf 
it  shall  be  paid  from  the  ganancial  property ;  and  in  default  of 
that,  from  his  own  particular  property,  L.8.  tit.  9.  Lib.  5.  Rec.     L.4.td.Lib.io* 

Not.  Rcc. 

Rec.]  only  annuls  the  alienations  of  the  husband  made  advisedly  to  defraud  or 
prejadice  the  wife.  But  in  the  absence  of  this  puroose,  although  by  the 
ali^iations  of  the  husband  the  wife  may  find  herself*  prejudiced,  there  is  no 
law  which  exempts  her  from  suffering  such  prejudice. 

^  Each  parent's  separate  property,  in  the  absence  of  garumcialet,  being 
cliai]geahle  with  a  moiety  of  such  dote,  supposing  the  promise  of  dote  should 
be  made  by  both  father  and  mother,  L.4.  tit.  J.  Lib.  10.  Nov.  Rec. 


t  4. 
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[  66  ]  TITLE  VIII. 

OF  THE  DIFFERENCE  WITH  RESPECT  TO  CHILDREN  {dIF- 
FERE N CIA  BE  HIJOs)j  AND  THE  POWER  OF  THE  FATHER 
(PATRIA  POTESTAD). 

Under  the  third  division  of  mankind  with  respect  to  their 
state  or  capacity  as  a  family,  is  comprehended  the  difference 
with  respect  to  children,  and  the  power  which  the  father  has 
over  them,  which  we  call  patria  potestad. 

Cap.  1.  Of  the       Children  are  either  legitimate  or  natural.  Legitimate  children 

drtn  into  n».  *  ^^  those  who  are  born  of  &ther  and  mother  that  are  truly 

turmlandkgi.    married  according  to  the  precept  of  our  holy  church,     L.  1. 

L  i.titis  P. 4.  ^^^1^'  !*•*•     Hence  it  follows,  1st,  That  the  child  of  those  who 

marry  openly  in  the  face  of  the  church,  although  there  may 
afterwards  appear  an  impediment  to  cause  their  separation,  shall 
be  legitimate,  provided  both  were  or  one  of  thiem  was  ignorant 

L.i.tis.P.4.    of  the  impediment,     L.  1.  tit.  13.  P.*.     2d,  That  likewise  the 

child  who  should  be  conceived  during  the  judicial  agitation  of 

J(i.i.t.i3.P.4.     the  question  respecting  the  impediment,  will  be  legitimate,    L.  1. 

tit.  IS.  P.4<.  3d,  That  those  are  not  legitimate  who  are  bom 
of  persons  who  marry  clandestinely,  or  of  those  who  have 
married,    being  aware  of   an  impediment  to  their   marrying, 

L.8.t.i5.P.4.  '  although  they  should  marry  in  the  face  of  the  church,     L.2. 

tit.  15.  P.  4.  4th,  That  those  are  not  legitimate  who  are  born 
of  parents  not  married  according  to  the  precept  or  ordinance  of 

L.8.t.i5.P.4.  the  church,  L.2.  tit.  15.  P. 4.  5th,  That  neither  are  the  chil- 
dren of  a  concubine  {barragana)  legitimate,  although  the  &ther 

L.2.tit.i5.P.4.  should  marry  her  ^  L.2.  tit.  15.  P. 4.  Legitimate  children  en- 
joy and  inherit  the  honours  of  their  fathers,  grandfathers,  &c., 
are  able  or  competent  to  receive  dignities,  and  succeed  to  their 

L.2.tit.i3.P.4.  &thers  and  other  relations,     L.2.  tit.  13.  P.  4. 

*  ,  />r    .     1       Natural  children  are  those  who  are  not  bom  in  wedlock  ac- 

5  1.  Of  natural 

chUdren.  cording  to  L.  1.  tit  15.  p.  4.     These  comprehend  bastards  (Jbr^ 

.i.tot,i5.P.4.  fi^cinos\   or     the   illegitimate  children  {nothos)  who  are  bora 


'  This  must  be  understood  with  respect  to  childreu  begotten  on  a  concubine 
by  a  man  during  the  life  of  his  lawfulWe,  who  should,  after  the  death  of  his 
■aid  wife,  marry  the  former.    See  L.  3.  tit.  1 5.  P.  4.  ad. fin. 


Tit  VIII.]  Of  the  Difference,  S^c.  73 

from  adulterous  intercourse  ^  ;  the  children  of  prostitutes  {man- 
ceres)  ;  the  spurious  {espurios\  that  is,  children  bom  of  a  con- 
cubme  ^ ;  and  those  begotten  on  a  relation,  or  on  a  religious 
woman  {religiosa\  who  are  called  incestuous,     L.  1.  tit.  15.  P.  4.  L.i.tit.i5.P.4. 
And  such  do  not  enjoy  the  advantages  of  legitimate  children^  L.3.tit.i5.P.4. 
L.S.  tit.  15.  P.  4. 

Natural  children  are   legitimated    by  many  ways.     1st,  By  §2.  Modes  of 
the  favour  {merced)  of  the  king  or  the  pope,     L.4.  tit  15.  P.  4.  ^^'JS'^f. 
2d,  By  testament  or  last  will   confirmed   by   the  king,     L.6.  dren. 
tit.  15.  P. 4.     3d,  By   public   deed,   or   instrument   of  writing,  L. 4. tit  15. P. 4. 
L.7.  tit.  15.  P.  4.     4th,  By  the  marriage  of  a  natural  daughter  L7tiM5;p4* 
with  a  person  of  distinction^,    {hombre   ilustre).     L.8.   tit.  15.       r  67  1 
P.  4.     5th,  By  the  father  offering  his  natural  son  for  the  service  L.8.titi5.P.4. 
of  the  king,  or  to  the  municipal  council,     LI. 5.  &  8.  tit.  15.  L1.5&8.  t.15. 

p.  4.  ^•*- 

The  effects  of  these  legitimations  have  in  view  two  ends : 
1st,  That  the  son  legitimated  may  be  rendered  capable  of  the 
honour  which  we  have  before  said  belonged  exclusively  to  law- 
ful chUdren,  with  respect  to  which  we  have  now  to  observe, 
that  as  the  grant  of  legitimation  by  the  crown  does  not  render 
the  person  legitimated  capable  of  enjoying  or  holding  ecclesi- 
astical dignities  and  employments  {beneficios\  so  neither  does 
that  of  the  pope  render  him  competent  to  obtain  secular  honours ; 
and  that  even  with  respect  to  ecclesiastical,  the  grantee  cannot 
obtain  any  other  kind  (jpieza)  than  that  expressed  in  the  dis- 
pensation, L,4.  tit.  15.  P.  4.  The  other  end  or  object  of  le-  L.4.tit.i5.P.4. 
gitimation  is  to  qualify  the  persons  legitimated  to  succeed  to 
the  property  of  their  fathers  in  default  of  legitimate  children. 
See  LI.  4,  5,  6,  7  &  8.  tit,  15.  P.  4.  %  in  which  will  be  found  the  ^1.4.  5. 6.  7. 
forms  of  each  of  these  modes  of  legitimation  {de  estos  actos.)  &  8.tit.i5.P.4. 

^  Palacios  iays,  that  so  far  from  L.  1.  tit.  15.  P.  4.,  including  under  the  term 
*'  natural  children"  such  as  are  the  offspring  of  adultery,  incest,  and  the  rest, 
mentioned  in  this  part  of  the  text,  it  says,  they  are  not  [considered]  natural 
children,  because  they  are  begotten  contrary  to  law,  and  contrary  to  na^ 
tural  reason.     The  learned  Professor  adds  that,  properly  speaking,  those  are 
natural  children  who  were  born  or  conceived  when  their  parents  could  marry 
without  a  dispensation,  provided  the  father  acknowledge  them  for  his,  or  had 
in  his  house  the  woman  on  whom  he  begot  them,  L.  9.  tit.  8.  Lib.  5.  Rec. ; 
L.  1.  tit.  5.  Lib.  10.  Nov.  Rec.     That  in  respect  to  children  bom  from  an  in- 
cestuous or  an  adulterous  intercourse,  and  the  others  mentioned,  they  can 
only  be  called  natural  in  the  improper  and  general  understanding  of  the 
word. 
3  The  law  [L.  l.  tit.  15.  P.  4.]  adds,  who  lives  out  of  the  house  of  the  father 
<  The  first  with  respect  to  temporal,  and  the  second  with  respect  to  spi- 
ritual concerns.    See  L.  4.  tit.  1 5.  P.  4. 
•   •  Or  superior  municipal  magistrate.    Sec  L.8.  tit.  15.  P.  4. 
And  L.  7.  tit.  20.  Lib.  10.  Nov.  Rec. 
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Oip.2.  Of  ibe  Pairia  potestad  is  the  power  which  &thers  have  over  their 
^kp^^)  children  7,  L.l.tit.l7.  P. 4.  This  definition  declares  that  this 
L.i.tit.i7.P.4.  power  belongs  exclusively  to  the  father,  and  is  not  possessed  by 
L.8.tit.i7.P.4.  the  mother  nor  her  relations,   L.2.  tit,17*  P.4.      We  must 

consider  this  power  very  far  short  of  that  right  of  life  and  death 
which  the  laws  of  Rome  allowed  over  children,  particularly  if 
we  reflect  that  our  customs  and  laws  had  their  rise  from  Chris- 
tianity which  comprises  all  that  is" just  and  humane;  wherefore 
this  power  must  be  considered  as  useful  to  the  child,  since  it 
(Consists  properly  of  a  protecting  or  economical  {economico) 
dominion  which  the  father  exercises  over  his  legitimate  child. 
From  this  princ^le  it  proceeds,  1st,  That  fathers  are  bound 
to  rear,  give  aliment  to,  and  educate  their  children  who  are 
liLs&5.t.i9.  under  their  power,  LI. 3.  and  5.  tit.  19.  P.*.  ®  2d,  That  they 
^'  ^'  are  allowed  to  chastise  them  with  moderation,  L.  1 8.  tit  1 8.  P.  4.  ^ 

L.i8.t.i8.P.4.  Sd,  That  they  are  bound  to  direct  and  advise  them  properly, 
L.i8.t.i9.P.4.    L.  18.  tit  19.  P.  4.  ^^     4th,  To   administer,  take   care   o^   and 

defend,  as  well  judicially  as  otherwise,  the  adventitious  property 

{bienes  adventicios)  of  their  children,  enjoying  the  usufiruct  of 

it  ^^,  and  the  dominion  of  their  prqfectitious  property  {bienes 

L.5.tl7.P.4.    prq/ecticios)^  L.5.  tit  17.  P. 4.  although  Hie  peculium^^  or  stock 

ipegujar\  that  is  the  property  which  the  sons  acquire  in  the  army 

or  in  the  service  of  the  king  at  court*  belongs  in  entire  dominion 

Ul.6&7.tiui7.  to  them,   LL 6.  and  7.  tit  17.  P.  4.     5th,   They  are  bound   to 

r  f>8  1       Appear  for   them   in  suits  at  law,   whether   as   defendants  or 

L.ii.t.i7.P.4.  plaintiffs  ^^  L.ll.  tit  17.  P. 4.  except  in  the  two  cases  pointed 

L.i2.t.i7.P.4.  out  by  L.  12.  tit  17.  P.  4.    -6th,  ChUdren  maybe  compelled  by 

the  judge  to  return  to  their  father's  protection  or  guardianship, 
L.io.ti7.P.4.  and  power  if  they  are  vagrants,  L.  10.  tit  17.  P.  4. 


7  Bom  in  lawful  wedlock.    See  LI.  1  &  8.  tit.  17.  P.  4. 

•  See  also  L.8.  tit  19.  P. 4. 

'  See  also  L.9.  dts.  P.  7. 

^  This  quotation  is  erroneous.  There  is  no  such  law  in  the  title  of  the 
Partida  referred  to.  Palaciot  cites  the  beginning,  and  LI.  1  &  2.,  of  tit.  1 9.  P.  4. 
as  confirming  this  doctrine. 

11  This  the  fathers  lose  on  the  marriaee  of  their  children;  by  marriage  the 
latter  are  emancipated.    See  L.5.  tit.5.  Lib.  10.  Nov.  Rec. 

13  And  the  property  or  fee  simple  of  every  other  sort,  except  that  which  is 
profidxAouiy  is  in  the  sons;  but  of  the  oecttAum  mentioned  in  the  text,  the 
father  is  not  entitled  to  the  usufruct,  as  he  is  to  that  of  the  other  adventitious 
property  of  his  son,  and  this  is  expressed  by  the  term,  con  toda  propiedady 
made  use  of  in  the  text.    See  Gl.  8.  Greg.  Lop.  on  L.  6.  tit.  17.  P.  4. 

>'  Palaciot  remarks,  that  what  L.  11.  tit.  17.  P.  4.  says,  is,  that  the  child 
under  the  paternal  power,  cannot  sue  or  be  sued  without  the  authority  or 
consent  of  the  father,  unless  in  the  two  excepted  cases  alluded  to  in  the  text. 
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There  are  four  modes  by  which  this  power  is  acquired  or  §1.  Modes  of 
established.    Ist,  By  lawful  marriage.   2d,  By  sentence  or  decree  S^^J^J^^Sa 
of  the  judge  declaring  the  child  to  be  legitimate,  respecting 
which  diere  was  a  doubt.    Sd,  By  the  crime  which  the  child 
should  commit  against  the  father  who  freed  or  emancipated  it       [  68  ] 
4th,  By  adoption,  L. 4.  tit.  17.  P. 4.  L.4.tit.i7.P.4. 

From  the  first  mode  it  follows,    1st.  That  those  who  are 
under  the  pairia  potestad  shall  be  legitimate  children,    L.2.  L.2.titi7.P.4. 
dt.  17.  P. 4.     2d,  Those  legitimated,  by  reason  of  being  regarded 
as  legitimate^  L.4.  tit  15.  P.  4.  Sd,  But  not  natural  children  and  L.4.tifc.i5.P.4. 
others  who  are  found   comprehended  under   this   title,   L.2. 
tit.  15.  P.  4.  The  second  mode  of  acquiring  this  power  is  evident.  L.2.tit.i5.P.4. 

The  ingratitude  of  the  son  towards  the  fiither  who  emancipated 
him,  causes  his  return  a  second  time  under  his  power ;  and  this 
crime  must  be  proved  to  have  been  committed  ^*  by  word  or  by 
deed  which  has  produced  dishonor  or  discredit  to  the  &ther, 

L.  19.  tit  18.  P.  4.  L.l9.t.I8.P.4. 

The  fourth  mode  consists  in  adoption ;  which  is  a  way  by  which 
the  laws  have  established  that  men  may  become  the  sons  of  ano- 
ther although  they  may  be  not  so  naturally,  L.l.  tit.  16.  P.  4. 

This  adc^tion  is  in  two  ways,  1st,  When  children  are  adopted 
who  are  not  under  the  power  of  any  other  person:  ^^   2d,  When 
children  are  adc^ted  who  are  under  the  power  of  their  lawful 
&ther,  ^^  L.1.  tit  16.  P.  4.  In  order  that  either  of  these  modes  L.i.tit.i$.p.4. 
of  adoption  may  be  valid,  the  consent  of  the  person  to  be  adoptp- 
ed  is  requisite;  in  the  first  mode  manifestiy  or  expressly,  and  in 
the  second  tacitly,  L.1.  tit  16.  P.  4.  The  first  mode  of  adoption  L.i.tit.i6.P.4. 
is  done  only  under  the  authority  of  the  king,  and  is  called  arr(h 
gaiio,  L.  8.  tit  16.  P.4.  and  the  second  witii  the  consent  of  the  L.8.titi6.P.4. 
judge,  and  is  called  adoption  L.8.  tit.  16.  P.  4.     The  forms  of  L.8.tit.i6.P.4. 
both  are  found  in  L.  7.  tit  7.  P.  4.  L.7.tit7.P.4. 

Adoption  is  founded  on  this  principle,  "  that  it  ought  to  imi- 
tate nature."  Whence  it  follows,  1st,  That  only  the  person  can 
adopt  who  is  not  under  the  power  of  another,  L.2.  tit  16.  P.  4.       [  69  ] 
2d,  That  the  person  to  be  adopted  must  be  above   18  years  of  I^'^'tit-ifi-P**. 
age,  L.2.  tit  16.  P. 4.     3d,  That  there  must  not  exist  any  nar  L.s.tit.i6.P^. 
tural    impediment  to  his  having    children,  L.2.  tit  16.  P. 4.  L.8.dt.i6.P.4. 
Wherefore,  4th,  If  this  impediment  has  arisen  from  disease  or 


M  Voluniarily ;  for  if  the  child  hath  been  driven  to  such  ingratitude  by  the 
coodua  of  the  father,  in  the  cases  set  forth  in  L.  18.  tit.  18.  P.  4.  it  does  not 
produce  the  eflect  mentioned  in  the  law  19.  tit  18.  P.  4.  quoted  in  the  text. 
See  GI.  1.  Greg. Lop.on L.  19.  tit.  18.  P. 4. 

'*  Sui  juris  •«  AHeni  Jurit. 
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L.3.tit.i6.P.4.  misfortune  he  may  adopt,  L.d.  tit  16.  P.  4.    5th,  That  a  woman 

cannot  adopt,  unless  it  be  for  her  alleviation  and  consolation, 
having  lost  a  son  in  the  service  of  the  king  or  of  some  council 
or  corporation ;  but  then  she  must  have  the  royal  sanction  for  it, 

L.2.tl6.P.4.     L.2.  tit.  16.  P. 4. 

As  with  respect  to  adoption,  the  express  or  tacit  consent,  and 
the  evident  advantage  of  the  person  adopted  are  considered  ne- 
cessary, it  has  been  established,  1st,  That  the  fadierless  minor 
of  seven  years  cannot  be  adopted,  nor  can  the  youth  above  seven 
and  under  fourteen  be  adopted,  unless  by  the  intervention  of  the 
royal  will,  under  the  cognition  of  the  advantage  which  will  result 
to  the  person  adopted,  and  the  obligation  of  the  adopter  to  restore 
the  property  of  the  young  person  to  his  legitimate  successors  or 

L.4  tit.16  P  4    '^^^^^J  ^f  ^®  should  die  before  fourteen  years  of  age,  L.  4-.  tit  16. 

P.  4.  2d,  That  the  guardian  cannot  adopt  his  ward  by  reason 
of  the  suspicion  under  which  he  might  fall ;  and  he  can  only  do 
it  when  the  ward  has  attained  25  years  of  age,  and  with  the 

L.6.tit.i6.P.4.  royal  permission,  L.  6.  tit.  16.  P.  4. 

Adoption  produces  the  effect  of  subjecting  the  adopted  to  the 

power  of  the  adopter  i^,  although  with  some  difference  in  what 

IJ.7.  8.&  9.      relates  to  tlie  succession  as  expressed  by  LI.  7,  8,  and  9,  tit.  16. 
tit.  16.  P.4.         p,4,,  18 

§  2.  Of  the  The  father's  power  is  put  an  end  to  by  four  causes  or  modes, 

S^trm^      1st,  By  natural  death.     2d,  By  perpetual  banishment,  which  is 
tntadis  putan    called  civil  death.     3d,  By  the  exaltation  of  the  child  to  dignity 

or  office.     4th,  By  emancipation,  Princip.  del.  tit  18.  P.  4. 
The  first  mode  is  understood  to  take  place,  if  the  father  who 

died  was  not,  at  the  time  of  his  death,  under  the  power  of  his  own 

father;  because  in  this  case  the  son  whom  he  left  would  fall 
L-i.tit  18.P.4.  under  the  power  of  his  grandfather  according  to  L.  1.  tit  1 8.  P.  4.; 

although  by  the  law  of  the  Recapilacion  another  consequence 

would  result  as  we  shall  see. 

To  the  second  mode  belongs,  1st,  Perpetual  banishment  of 

the   father  to  an  island  or  other  certain  place,  which  is  the 

deportatio  of  the  Romans.  2d,  Perpetual  condemnation  to  the 
^*r*^70*l**'  public  works,  mines,  &c.  L.2.  tit  18.  P.4.  3d,  Those  out- 
L.4!titi8.P.4.  lawed  or  proscribed  for  ever,  L.4.  tit.  18.  P. 4.     4th,  But  not 


'7  PaUicios  says,  that  in  adopcion  en  especie,  the  adopted  is  not  subject  to 
the  power  of  the  adopter,  unless  the  latter  be  his  ascending  relative.  He  refers 
.toL1.9&iO.  tl6.  p.4.  ... 

i«  These  laws  also  point  out  the  different  effects  of  arrogatio  and  adopho  ; 
and  sec  also  L.  7.  tit.  7.  P.  4.  Paladot  refers,  for  an  elucidation  of  this  subject, 
to  L.5.  tit. 6.  Lib.3.  L.I.  tit22.Lib.4.  Fturo  Real.  L.l  &10.  tit.8.  Lib.5. 
Rec.  [L.11.  tit.  20.  Lib.  10.  Nov.  Refj  to  Greg.  Lopez.  G1.5.  Lib.  8.  tit  16. 
P.4.  &  Azevedoj  on  L.  1.  tit.  8.  Lib.  5.  Rec. 
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those  transported  for  a  determinate  time,  or  for  ever,  without 
confiscation   of  their  property,   who  are  called    ^^  rekgadas^** 
L.3.  titldi  P. 4.     5th,  nor  those  outlawed  for  a  certain  time^  L.s.tit.i8.P.4. 
L.4.  tit.  18.  P. 4. '«  L.4.tit.i8.P.4. 

The  greater  part  of  the  twelve  dignities,  of  which  mention  is 
made  in  the  18th  Title,  4th  Partida,  from  L.7.  to  L.15,  are  not  L.7.  adi5. 

tit  g       Ty   A 

recognized  at  this  day ;  but,  arguing  from  them,  we  may  say, 
that  generally  every  dignity  or  office  {dignidad)  which  may  have 
jurisdiction  annexed  to  it,  and  every  ecclesiastical  dignity^^,  is 
sufficient  to  withdraw  the  child  from  the  power  of  the  father; 
because,  it  is  not  regular  that  he  who  judges  others,  or  is  in  the 
exercise  of  any  office  or  employment,  should  be  governed  by 
another. 

With  regard  to  emancipation,  it  is  laid  down,  1st,  That  this 
may  be   done  before   an  ordinary  judge '^^    L.15.  tit  18.  P. 4.  L.i5.ti8.P.4. 
And  on  his  previously  giving  information  of  it  to  the  council, 
Aut.20.  tit9.  Lib.3.  Rec.     2d,  That  the  father  and   the   son  L.4.t5.Lib.io. 
declare  before  the  judge  their  desire  or  will,  the  one  of  eman-     ^^*   ^' 
cipating,  and  the  other  of  being  emancipated,  L.  1 7.  tit.  1 8.  P.  4.^^^   L- 1 7.t.  1 8.  P.4. 
3d,  That  the  child  being  under  seven,  the  father  must  petition 
the  king  for  his  license  to  emancipate  it ;  and,  without  this  per- 
mission, the  judge  of  the  place  where  the  father  is  shall  not  be 
able  to  proceed  to  the  act  or  decree  of  emancipation,  the  which, 
in  the  above  case,  may  be  done  in  the  absence  of  the  child  ;  but 
if  the  child  should  be  above  seven,  in  addition  to  the  royal 
authority,  it  is  required  that  the  child  consent,  or  express  his 
desire  before  the  judge  to  be  emancipated,  L.16.  tit.l8.  P.4.   L.i6.t.i8.P.4. 
4th,  That  children  who  are  married  are  considered  emancipated, 
L.8.  titl.  Lib.  5.  Rec.     In  virtue  of  which  their  children  shall  LJ3.t.5.Lib.io. 
not  fall  under  the  power  of  the  grandfather  on  the  death  of  their  ^^'  ^^' 
father;  because,  by  the  act  of  marriage,  the  latter  was  freed 


^9  Palacios  says,  those  condemned  to  transportation,  or  banishment  for  life, 
to  any  place  or  public  work,  with  confiscation  of  property,  forfeit  the  paternal 
power ;  but  not  so  in  the  absence  of  confiscation  of  property :  that  tne  same 
right  and  distinction  are  observed  in  respect  to  persons  outlawed  :  that  those 
are  so  termed,  who  have  been  cited  and  summoned  for  any  crime  which  they 
have  committed  and,  not  having  chosen  to  obey,  are  banished  detterrados) 
for  this  reason,  from  the  place  where  they  reside,  or  are  prevented  to  enter 
their  country. 

^  Palacios f  in  a  note,  here  remarks,  that  children  married  {casadoty  veladot) 
are  released  from  the  paternal  power,  L.8.  tit.l.  Lib.  5.  [L.3.  tit.  5.  Lib.  10. 
Nov.  Rec] 

^  And  with  the  consent  of  the  son.    See  LI.  15  &  17.  tit.  18.  P. 4. 
^  The  L.  17.  dt.  18.  P.  4.  quoted,  adds,  the  emancipation  must  be  by  airto» 
or  written  instrument. 
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from  his  father's  power.  The  judge  may,  by  his  office,  oblige 
&thers  to  emancipate  their  children  for  four  causes.  1st,  For 
cruelly  chastising  the  child.  2d,  For  prostituting  his  daughters. 
Sd,  For  possessing  that  which  was  bequeathed  them,  under 
condition  of  emancipating  the  child,  ^th.  For  misspending  the 
property  of,  or  misconducting  themselves  towards  the  adopted 
L.i8.ti8.P.4.  child,  L.18.  title.  P. 4. 
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OF  THINGS. 


TITLE  I. 

OF   THE   DIVISION    OF    THINGS. 

W^  have  treated  hitherto  of  the  first  object  of  law,  which  re-  Cap.  i.  Ofth* 
lates  to  persons ;  we  proceed  now  to  treat  of  the  second,  which  yisioS^nSigs. 
relates  to  things.     The  term  thing  is  applied  to  whatever  is  of 
such  a  condition,  that  it  may  be  counted  among  our  property. 

The  first  general  division  of  things  is  that  which  is  made 
into  things  of  divine  right,  and  those  of  human  right  The 
first  are  divided  into  things  sacred  and  religious.  The  latter 
into  things  conunon,  public,  of  a  corporation  or  a  university, 
and  private. 

Every  sacred  thing  is  established  for  the  service  of  God ;  and  Ckp.  2.  Of  m- 
therefore  the  dominion  of  such  is  not  in  any  person  and  cannot  '^'^  •Wngs. 
be  counted  as  property,  LI.  12.  and  2,  tit. 28.  Parts.,  as  are  LLi2&3.t.S8. 
churches,  altars,  chalices,  &c.,  L.  13.  tit. 28.  P. 3.  L!i3.t28.P.s. 

We  term  religious,  that  place  where  any  one  is  buried  in  Cap.3.  Of  rdi- 
order  never  to  be  removed  thence,  and  if  all  his  body  or  at  least  *^^"*  thingi. 
his  head  lies  there  1,  L.  14.  tit. 28.  P.3.  L.i4.t.28.P.s. 

Although  our  laws  may  have  borrowed  these  divisions  firom 
paganism,  nevertheless,  since  the  solemn  consecration  of  churches 
and  cemetries  has  been  established,  we  are  of  opinion  that 
immediately  upon  being  consecrated,  religion  occupies  them 
and  cannot  be  separated  firom  them  at  any  time.  The  conse-  [  73  ] 
quences  therefore  which  result  fi'om  this  princ^le  ought  to  be 
explained  by  the  canon  law. 

Things  common,  are  those  which  belong  to  the  birds,  to  the  cap.  4.  Of 
beasts,  and  to  all  other  living  creatures  as  being  able  to  make  *Mng»  «»«»«>• 
use  of  them  as  well  as  men,  L.2.  tit  28.  P.  3.  such  are  the  air,  L.2.tit.28.P.s. 


*  Palaciot  says,  that  in  Spain  no  place  is  considered  reli^ous,  unless  made 
so  by  the  authority  of  the  church.  Catu  in  Ecdes,  c.  15.  9.  2.  cap.  4.  De  Reiig. 
iom,    ^ehog^  Inst.  can.  tit  1 4.  Lib.  2. 
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L.3.tit.28.P.s.  the  waters  from  Heaven,  the  sea  and  its  shore,  L.3.  tit  28.  P.  3. 

By  shore  of  the  sea  we  understand  whatever  part  of  it  is  covered 

L.4.tit.88.P.s.  ^th  water,   whether  in   winter   or   summer,  L.  4.  tit.  28.  P.  3. 

Hence  it  arises  that  any  one  may  fish  or  navigate  on  the  sea  and 
on  its  shore,  where  also  he  may  build  a  cottage  or  house  for 

L1.3&4.t,28.     shelter  2,  LLS,  and  4.  tit.  28.  P.  3. 

•  Things   public   are  those   which   belong   only  to  mankind, 

things  public.      ^•^'  tit. 28.  P.  3.     Hence  it  is,  1st,  That  rivers,  ports,  or  har- 

L.2.tit.28.P.s.  hours,  and  high  roads  (camino$\  are  things  public,  L.6.  tit  28. 

P.  3.     2d,  The  walls  and  gates  of  towns  or  cities  according  to 

xTf^  Lft7^    L.20.  tit 32.  P. 3.  and  L.3.  tit 5.  Lib. 6.  and  L.3.  tit 6.  Lib.?. 

&L!3.tit.i8.  *     Rec,  are  public  in  their  benefits  to  all ;  wherefore  the  obligation 

m.6.  Nov.       ^  repair  them  is  common  to  all,  although  L.  15.  tit  28.  P.  3. 

L.i5.t.88.P.s.    c^ses  them  among  things  holy,  adopting  in  this  the  doctrine  of 

the  Romans.  3d,  That  not  only  may  the  natives  or  inhabitants 
of  a  place  make  use  of  things  that  are  public,  but  also  strangers, 

L.6.tit.28.P.s.    L.6.  tit.  28.  P.  3.     4th,  That  although  the  banks  of  rivers  may 

belong  to  persons  on  whose  estates  they  are  situate,  never- 
theless they  cannot  prevent  any  one  from  making  fast  his 
boats  or  vessels  [sus  embarcaciones)  to  the  trees  or  posts  in  them, 
and  doing  all  that  may  be  convenient  for  the  free  use  of  the 
things  which  belong  to  the  art,  calling,  or  industry,  by  which  he 

L.6.tit.88.P.s.  makes  his  livelihood,  L.  6.  tit  28.  P.  3.  5th,  That  notwith- 
standing he  whose  grounds  are  planted  on  the  bank  of  the 
river,  may  be  the  proprietor  of  the  trees,  he  cannot  cut  that  to 
which  any  boat  or  vessel  hath  been  moored  or  to  which  a  person 

L.7.tit38.P.3.   may  be  desirous  to  moor  one,  L.7.  tit. 28.  P.  3.     6th,  That  no 

new  mill  nor  any  other  thing  can  be  built  on  the  part  of  the 
river  by  which  its  navigation  may  be  impeded,  and  any  old 
building  may  be  destroyed  or  puUed  down  which  obstructs  the 

L.8.tit28.P.3.   common    use   of   these   things,    L.  8.  tit  28.  P.  3.      7th,  That 

neither   can   any  building  or   thing  be  erected  by  which  the 

[  74  ]       common  use  of  high  roads,  squares,  or  market  places  (plazas), 

any  threshing  grounds  for  corn,  &c.  [exidjos\  churches,  &c.  may 

Ll.22,23,24.     be  obstructed,  LI.  22,  23,  and  24.  tit  32.  P.  3. 

c!i^  fi  Of  Things  belonging  to  a  corporation  or  university,  are  those 

things  belong-     ^ 

ing  to  a  muni.    "     ' 

corporation  *  The  6th  condition  on  which  lands  are  declared  to  be  granted  by  the 

(concejo)  or  a      crown  in  Trinidad  is,  that  three  chains  on  the  sea  coast,  comprehending  fifty 
unlvenity.s         paces  from  the  height  of  the  spring  tides,  be  held  reserved  for  the  use  of  his 

Majesty  and  the  public  service.     See  proclamation  5th  December,  1815. 

Appendix  L. 
'  A  Memoir  on  the  advancement  of  Agriculture,  and  on  Agrarian  Laws  in 

Spain,  addressed  to  the  Supreme  Council  of  Castille,  by  the  Patriotic  Society 
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which  bdoDg  exdusivdy  to  the  inhabitants  {al  comun)  of  any 

city,   town,  or  castle,  or  any  other  place  where  men  reside, 

I-.2.  tit 28.  P.S. :  of  these  some  may  be  used  by  any  inhabitant  L.s.tft«8.P.s. 

of  that  city,  town,  or  place,  and  others  are  for  the  particidar  use 

of  the  corporation  {conce/o\  which  ought  to  apply  the  fruits, 

produce,  or  rents,  to  the  common  benefit  of  the  city  or  town, 

LL9  and  10.  tit28.  P.S.  ^^*  ^^^^ 

Of  the  first  description  are  fountains  or  springs,  places  where 
they  hold  markets,  and  fiurs,  and  places  where  the  corporation 
meet,  sandy  beaches  or  grounds  {areiuUes\  which  are  on  the 
banks  of  rivers,  and,  finally,  commons  or  pasture  grounds 
{dehesas\  L. 9.  tit 28.  P.S.  Of  the  second  kind  are  flocks,  L.9.tit.S8.P.3. 
fields,  vineyards,  olive  plantations  and  lands,  which  pro- 
duce firuit  and  rent,  L.  10.  tit. 28.  P.S.  The  great  variation  L.iat8S.P.s. 
which  is  observed  in  this  principal  part  of  our  jurisprudence 
renders  its  comprehension  very  difficult;  and  therefore  for 
greater  clearness  it  is  necessary  to  treat  of  each  thing  separately. 

With  respect  to  what  relates  to  the  use  of  forests  or  woods  §  i.  of  foratts, 
{monies)  and  the  commonable  lands  '^  of  a  corporation  or  muni-  [ST^Mnol^!* 
cipal  body  {terminos  de  ctmcefo)^  it  is  to  be  observed,  that  the  able  districts  oC 
abuse  arising  &om  their  occupfmcy  by  many  private  individuab  ^IJ^^^'b^ 
without  the  royal  license  gave  rise  to  the  following  orders  or  pro-  dies  (terminos 
visions,  ist.  That  every  common   fjermino)  or  forest  {monte)  to  Sew 
occupied  should  be  restored  to  the  corporation  or  municipal  body  ^i^^f^' 
to  which  it  belonged ;  and  when  once  restored,  should  not  be 
transferred  or  sold,  nor  the  pastures  ploughed  or  converted  (m 
romper  sus  em/os)  into  arable  lands,    L.  1.  tit?.  Lib. ?•  Rea  L.s.titsi. 
2d,  That  fix)m  this  restitution  the  clerk  or  officer  (qficial)  o&the  J^  J-^^^- 
corporation  shall  not  be  excepted,  under  pain  of  loss  of  office, 
and  of  being  rendered  unfit  to  hold  it,  L.  2.tit  7.  Lib.?.  Rec  The  ^•^•*-|i;^^'^- 
process  and  mode  which  are  to  be  observed  by  the  judges  in 
such  restitution  are  prescribed  by  L.S.  tit  ?•  Lib.?.  Rec.,  con*  L.5.t.si.Lib.7. 
formable  (arreglada)  to  L.  18.  of  Toro^j  and  the  modifications  ^^'  ^^ 
laid  down  in  LL  4.  and  5.  tit  ?.  Lib.  7.  Rec.  Sd,  Those  commons  Lie  &  7.t.9i. 
{terminos)  occupied  or  sold  without  the  royal  license,  ten  years  ^^'  ^^' 
previous  to  the  year  1551,  in  which  the  law  of  king  Charles  L 
was  published,     were   required   to   be   reconverted  into   pas- 
ture ground,  giving  information  to  the  council  of  what  part  might 


of  Madrid,  and  drawn  up  by  one  of  its  meroben,  Don  Caspar  Melchor  de 

T^^^n i_A_ A. ^1 M. i__  ^_   *i /•  ?       1.  •      ^-«      .         • 
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L.4.tit.95. 
Libw7.Noiv. 


C  75  ] 


L^.tit21. 
Lib.  7.  Nov. 
Rec. 


L.l.tit.24. 
Lib.  7.  Nor. 


Note  1.  tit24. 
Lib.  7.  Nov. 

L.8.tU.9l. 

Lib.7.KoT. 

Bfic. 

L.d.at.Sl. 

Lib.  7.  Nov. 

Rec 


L.  2.  lit.  34. 

Lib.  7.  Not. 

Re?. 

L.  16.  tits. 

Lib.  7.  Nov. 

Rec. 


baye  been  worked  or  cultivated  by  the  permission  cK  the  munici- 
pality (pif^Ab^)  L.  6.  tit  7.  Lib.  7.  Rec.  4th,  That  Tineyards, 
orchards,  or  Buildings  made  on  common  {termino)  belonging- to 
the  king  or  a  corporation,  with  the  license  of  the  council  pos- 
sessed for  twenty  years,  shall  not  be  destroyed  or  pulled  down, 
but  the  person  who  possesses  it  shall  pay  an  annual  tax  or  rent 
(censo)  at  the  rate  of  five  maravedis  for  every  acre  of  vineyard  ; 
and  so  proportionally,  L.  3.  tit  7.  Lib.  7.  Rec.  ^  5th,  That  the 
buildings  given  up  on  account  of  improper  occupation,  shall  not 
be  destroyed,  nor  the  forests  or  woods  (monies)  already  planted, 
be  felled  ov  laid  waste,  except  they  should  be  so  extensively 
planted,  that  the  people  can  cut  estovers  (lei^a)  ^,  which  shall 
be  done,  so  as  to  leave  the  two  principal  boughs  on  the 
trees  (dejpondo  horea  y  pendan\  that  they  may  grow  again, 
and  never  to  cut  the  trees  at  the  trunk  or  foot,  allowing  the 
smaller  branches  (numtes)  to  remain  for  pasturage  ^,  L.  7.  tit.  7. 
Lib.  7.  Rec.,  all  which  hath  been  extended  to  the  forests  or 
woods  belonging  to  private  individuals,  L.28.  tit.  7.  Lib.  7.  Rec. 
6th,  Hiat  no  grants  (mercedes)  may  be  made  of  commons  (/^*- 
minos)  by  the  king,  corporation,  nor  judges,  L.  10.  tit  7.  Lib.  7. 
•Rec.  7tb,  Nor  may  justices  grant  commonable  lands  without 
royid  license,  L.  11.  tit  7.  Lib.  7.  Rec 

Also,  in  consideration  of  the  utility  of  these  public  forests  or 
woods  {tnontes\  it  hath  been  ordered,  1st,  That  the  planting  of 
trees  should  be  attended  to  according  to  the  quality  of  the  s(h), 
the  old  forests  {monies)  being  preserved,  and  watdies  (guardas) 
placed  thereover;  for  which  purpose  the  justices  shall  visit  every 
year  the  sdd  forests,  and  take  care  that  the  p^ialties  expressed 
in  the  ordinance  be  carried  into  effect,  L.  15.  tit.7.  Lib.  7. 
which  must  be  confirmed  by  the  council,  L.19.  titl.  Lib.  7. 
Rec  2d,  That  the  corregidors,  or  magistrates,  who  should 
be  remiss  in  the  fiilfilment  of  these  laws,  shall  lose  a  third 
of  their  salary,   L.  16.  tit  17.  Lib.  7.  Rec.  ^   all  which  hath 


0  This  law  does  not  seen  to  afiply. 

7  The  Translator  trusts  he  will  not  be  considered  as  taking  too  great  a 
liberty  in  the  tranilation  of  Uia  text,  by  the  application  of  Enghsh  law  teitns 
to  express  what  he  may  conceive  its  meaning.  The  comprehension  of  this 
part  of  Spanish  jurisprudence  b  asserted  in  the  text  to  be  veiy  difficult,  and 
It  may  be  truly  added,  of  little  or  no  interest;  and  to  an  Enelish  reader,  it  is 
therefore  hoped,  that  an  allowance  will  be  made  for  the  adoption  of  terms 
which,  perhaps,  mil  be  generally  found  to  convey  the  correct  meaning  of  the 
ori^naL 

s  Oi^  rather  for  the  purpose  of  furnishing  acorns^  and  for  the  support  or 
pjTotectioB  of  the  cattle  m  winter.    See  L.  1.  tit.  24.  Libb7.  Nov.  Rec.,  quoted. 

•  Not  noticed  in  ^ov.  Rec. 
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been  exiiressed  mora  fully  In  the  ordinances  of  the  7th 
and  12th  Deoembdr,  1748  '^,  which  direct,  that  no  trees  shall 
be  cut  without  permission  of  the  justice ;  and  that  for  every 
old  tree  cut,  five  young  ones  shall  be  planted :  all  felling 
or  bumitig  of  public  groves  {akmeias)^  with  walks,  moun- 
tains, woodsy  &C.,  is  forbidden;  and  it  is  ordered,  that  each 
inhabitant  shall  plant  every  year  five  trees  in  the  situations 
which  should  appear  best  to  the  corr^idor;  and  not  having 
them,  acorns  {beUota)  may  be  planted  at  his  discretion.  That 
the  justices  may  take  cognizance  of  this,  and  not  the  audienceas 
IMMT  chanceries,  with  appeal  to  the  board  {junta)  of  works 
and  woods.  This  ordinance  was  extended  to  the  forests  of 
private  individuals  by  the  cidula  of  18th  October,  1763.  ^^ 

It  is  to  be  observed  here,  that  for  the  preservation  of  trees       C  76  ] 
and  fi}rests  {monies^    and  their  appropriation  to  the  building 
of  vessels,  the  most  excellent   regulations  or  provisions    have 
been  enacted   in  our  Spain,   Autos  4,  5,  &  6.  tit  7.  Lib.  7.  I'^-i^&is. 
Rec.,  and  Auto  6.  tit.  7.  Lib.7.  Rec^S  and  the  very  full  Ce^  Nov.  Rec. 
dula  cXiBXkVLBXj^  1748  ^\  r^ard  this  object;  the  latter  of  which 
treats,    as  ftdly  as  can   be  wished,  upon  the  proper  care. of 
the  trees,  the  mode  of  bringing  them  to  the  ports,  and  other 
thmgs  with  which  the  intendants  of  marine  in  particular  ought 
to  be  acquMnted. 

Not  less  useful  are  the  pastures  (dehesas)  for  the  common  $  3.  Of  the 
support  of  flocks.    Thus,  therefore,  L.27.  tit.7.  Lib.7.  Rec.,  ^^ilTnsi^''' 
pnUished  in  1629,  gives  instructions  respecting  the  preser-  ^^Q".  ((iebesas 
vation  of  the   pastures    of  the    kingdom,    and    orders,   1st,  l^  9*^*1^ 
That  the  pastures  be  examined  and  measured  by  the  justices,  Lib.7.  Nov. 
with  two  persons  commissioned,  one  by  the  council  or  corpor- 
ation^ and  the  other  by  the  council  of  the  Mesta.     2d,  That 
they  fix  or  measure  the  quantity,  point  out  the  owners  of  the 
said  pastures,  and  the  quantity  of  stock  the  pastures  can  sup- 
port Of  fised.     8d,  That  with  the  assistance  of  the  fiscal,  named 
by  the  Mesta  of  the  officiating  alcalde  (alcalde  etUregadar),  and 
of  the  Escribano,  the  quantity  of  pasture  that  shall  have  been 
approved  ^^  or  broken  up  {de  lo  que  se  hubiere  rompido)^  be  as- 
certained by  actual  inspection.     4th,  That  the  pastufes  of  each 
town  be  inserted  in  their  books,  and  reports  of  them  transmitted 

_^ I 

*o  Forming  L.  1 6.  tit.  24.  Lib.  7.  Nov.  Rec. 
«»  Nota  18.  tit. 24.  Lib.7.  Nov.  Rec. 
•<  Not  noticed  in  Nov,  Rec. 
13  L.92.  tit. 24.  Lib.7.  Nov. Rec 

^4  Approved,  is  an  old  English  law  expression,  ngnifying  to  enclose  or  im- 
prove, on  the  part  of  the  lord  of  the  manor,  waste  or  common. 
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to  the  respective  chanceries ;  and  ^the  general  report  be  kept  in 
the  council)  or  corporation,  and  a  corresponding  one  in  the 
council  of  the  Mesta.  5th,  That  the  pastures  broken  up,  or 
approved  without  permission  since  the  year  1590,  and  those 
broken  up  since  the  conclusion  of  the  term  allowed,  be  re-oon- 
verted  into  pasture,  the  which  provision  in  this  respect  is  con- 
IJ.5A8.t.25.  formable  with  the  spirit  of  LI. 22  &  23.  tit?.  Lib. 7.  Rec^  in 
1^^  '    ^*       which  the  same  hath  been  established;  and  the  last  law  explains, 

that  by  pasture  broken  up  must  nbt  be  understood  that  which 

has  been  broken  up  in  one  part  only.    But,  in  order  to  prevent 

these  ^provements,  or  these  conversions  of  pastures  into  arable 

lands  (rompimientosj)  it  is  ordered  by  the  royal  cedulas  of  SOth 

December,  1748,  and  13th  January,  1749,  that  positively  no 

permission  may  be  given  to  break  up  pastures,  and  that  those 

broken  up  twenty  years  before  be  restored  to  their  former  state, 

(apastos). 

§4.  Of  pM-  With  respect  to  the  matter  of  pastures  (pastos),  regard,  is 

(paitM),  and      chiefly  had  to  immemorial  custom ;  wherefore,   1st,  Although 

right  of  com.      L^  7^  tit  29.  P.  3.  says,  that  things  public,  as  pastures  {dehesas}j 

JL7.'t.99.p.s.    grounds  for  threshing  com,  (exidos),  &c.,  are  not  prescribed, 

this  must  not  be  understood  with  respect  to  immemorial  pre- 

C  77  ]      scription^^  as,  says  Otero  de  pascuis,  cap  AT. j  and  he  takes  his 

L.4.t.8.lib.ii.  dictum  from  L.I.  tit.  15.  Lib.  4.  Rec.      2d,  That  whether  the 

waste  lands  (los  baldios  '^)  belong  to  the  lord  of  the  place,  or 
manor,  or  to  the  corporation  {conce;o)f  shall  depend  upon  im- 
memorial possession,  OterOf  same  work,  c.9.  n.  18.  Sd,  That 
although  the  acts  of  particular  persons  may  not  prejudice  the 
university  or  community  {universidad),  the  right  of  pasture 
(pasto)  may,  notwithstanding,  be  acquired  by  the  acts  of  the 
inhabitants,,  0/^0,  c.20.,  who  treats  of  the  interruption  of  these 
acts  in  c.21.  4th,  That  the  pastures  (pastos)  and  commons 
(terminos)  of  desert  and  uninhabited  places  be  adjudged  to  the 
immediate  or  neighbouring  places,  Oteroj  c23.  a.  n.14.  ad.  18^ 

Besides  this  immemorial  possession,  the  right  of  pasturage  is 

common  to  every  inhabitant  of  the  place,  th^t  is,  who  may  have 

L.9.tit.88.P.s.  houses  or  possessions  in  the  town,  L.9.  tit 28.  P.  3.;    Otero, 

c4.  n.d3.;.  so  that  the  estabUshvient  of  pasture  cannot  be  im- 
Ll.s&4.tic9i.  peded,  LLl  &  2.  tit  7.  Lib.  7.  Rec.  In  the  number  of  the 
1^7.  Not.      inhabitants  are  included  the  villagers  {los  aldeanos)  attached  to 

*^  Immemorial  prescription  or  custom,  would  teem  to  comprise  a  period  of 
forty  years.    See  L.  l .  tit,  1 7. ;  Lib.  10.  Nov.  Rec. 
'^  Baldio  is  land  that  is  neither  arable  nor  pasture. 
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the  city  or  town,  L.d.  tit  6.  Lib.  7.  Rec.     Hence  it  results,  l.  2.  tit  is.  ^ 
1st,  TJiat   persons  not  inhabitants    cannot  make  use  of  the'  ^^^  ^^' 
pastures  >^  {pasto$\   L.9.  tit 28.   P.S.     2d,  Tliat  the   pasture  L.9.tit28.P.s. 
keeper,  although  he  has  no  jurisdiction,  may  seize  the  cattle 
which  shall  not  belong  to  the  place,  L.7.  tit  4.  Lib.  4.  Fuero 
Real.      5d,  That  the  cattle  so  seized  must  not  be  Ql-treated, 
withheld,  nor  impounded,  only  unless  it  shall  be  to  oblige  the 
party  to  whom  the  cattle  may  belong,  to  pay  the  damage  as- 
sessed by  ^praisers,  and  proved  by  witnesses,  Oteroj  c.  15.,  and 
the  penalty  which  the  town  or  municipality  {el  pueblo)  shall 
impose,  which  privily  or  power  is  given  to  it  by  L.15.  tit.  7.  li.s.t.4.Lib.7. 
Lib.  7.  Rec.     4th,  That   the  forests  {monies)  which    shall    be  ^*^'  ^^ 
burnt,  may  not  be  depastured  on  until  the  council  or  corporation 
be  informed,  and  give  what  order  may  seem  fit  to  it  on  the 
occasion,  L.  21.  tit  7.  Lib.  7.  Rec.     5th,  That  the  action  to  re-  L.7.t.  s    4.L. 

Nov    Ttrnt*. 

cover  the  penalty  {Apenar)  is  popular;  and  thus  every  inhabit- 
ant may  institute  a  suit  for  it,  L.10.  tit.  11.  P.S.,  and  the  ex-  L.iauii.P.3. 
peases  of  the  suit  shall  be  paid  from  the  property  or  funds  of 
the  municipality  {pueblo\  L.S.  tit  7.  Lib.  7.  Rec.     See  OterOj  L.5.t,2i.Lib.7. 
C.29.     6th,  The  town,  however,  which  may  have  plenty  of  pas-     ^* 
turage^  ou^t  to  concede,   fi*om  its  superabundance,    to  the 
neighbouring  town,  which  is  deficient,  OterOf  c  29.     7th,  That 
cartmen  may  depasture  their  oxen  and  mules  by  the  way  on 
the  public  commons  {terminos\  and  even  cut  wood  ^^    LI.  3  Lj.3&4.t.s8. 
&  4.  tit  19.  Lib.  6.  Rec.  B^'. '    ^' 

The  right  of  common  granted  to  a  municipality  {pueblo)  [  78  ] 
is  perpetual,  OterOj  cap.  23.  n.3.;  and  is  considered  as  realty 
aa  which  rent  or  revenue  {censo)  may  be  raised,  Otero^  cap.  27. 
n.8  &  9.;  and  if  the  pasture  {pasto)  is  granted  to  any  par- 
ticular person,  it  is  only  understood  to  be  for  the  number  or 
head  of  stock  {para  cabezas)  that  he  possesses  at  the  time  of  the 
grant,  Otero^  cap.  24.  The  town  may  also  rent  or  farm  out 
the  grass,  in  which  case  it  must  pay  a  tax  or  duty  {alcabala)j 
as  partaking  somewhat  of  the  contract  of  sale,  Otero,  cap.  36. ; 
and  such  can  only  be  rented  by  a  person  who  shall  keep  cattle, 
and  on  the  condition  only  of  profiting  by  the  quantity  of  grass 
necessary  for  his  own  use  and  of  one-third  part  more,  L.24.  L.6.tit.25. 
tit  7.  Lib.  7.  Rec.  >«  ^fc.T.  Nor. 


*7  Are  not  entitled  to  a  right  of  common. 
**  For  carthoie  tokdjirebote. 

*'  Ao  Eoi^ish  reader  would  doubtleM  feel  more  than  astonishment  at  beinc 
told  that,  by  thb  law,  a  person  not  possessmg  anj  cattle  or  stock,  who  should 
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§  5.  Qf  what  The  following  regulationd  or  orders  have  in  view  the  increase 
conservation  ^^^  Conservation  of  pasture  grounds  {pottos.)  1st,  That  the 
**^  PJ^  corregidor  must  visit  the  districts  {terminas)  to  mark  the  limits 
to8).  of  the  commons,  with  citation  to  the  party  interested,  OterOf 

TiUe8  2i.24,  cap. 28.  n.2  &  S. ;  the  Sd  and  Mowing  laws  of  tit 7.  Lib. 7. 
Not.  Rec!         ^^*  enacting  penalties  against  those  who  confuse  or  remove 

the  boundaries.     2d,  Tlat  if  tlie  commons  or  waste  lands  of  a 

town  are  sold,  the  preference  of  purchase  must  be  gi%*en  to  the 

L.55.t.5.P.5.    corporation,  L.55.  tit5.  P.5.*^  dd,  That  the  commons  (^en7»fiM>5) 

of  Avila,  and  of  the  cities,  towns,  and  places  of  the  kingdom  of 

LLs&s.  t.35.    Granada,  may  not  be  converted   into  arable  lands  ^^.  LI.  18 

^  '     ^'       &   14.  tit 7.  Lib. 7*  Rec;  which  provision  iMgmvez  de  Fruct. 

L.3.tit.io.         Part  1.  cap.  7.  n.82.,  believes  to  be  general  with  respect  to  the 

Li^.  10.  Nov.     j^hoie  kingdom.    4th,  The  cedula  of  26th  May,  1770,  which  was 

,    an  advised  {acordada)  correction  of  thai  of  18th  Mardi  1768,^ 

has  in  view  also  the  conservation  of  the  pa3tures  {iehems)j 

by  which  the  instruction   issued  in  the  preceding  year  with 

respect  to  the  division  of  the   lands  for  husbandry^   and  the 

commons  (pastos)  of  Estremadura  was  made  general  for  all 

Spain  ;  and  therefor^  attention  must  be  paid  to  it,  and  not  die 

other  two  which  are  anterior.     It  must  also  be  mentioned  herey 

5th,  That  for  every  thousand  ewes  and  rams,  there  must  be 

five  breeding  cows  kept ;  and  that  every  person  who  works  two 

pairs  of  oxen,  or  one  of  mules,  may  bring  to  the  common  of  the 

L.7.tit.25.         corporation,  which  is  appropriated  only  Iw  cattle  of  labour, 

Lib.7.  Nov.       Qne  untamed  {cetril)  breeding  cow,  L.25.  tit  7.  Lib.  7.  Rec 

§  6.  or  the  ^^  complete  the  understanding,  as  to  what  relates  to  com- 

honourable        mons  (postos)  and  the  use  of  public  pasture  grounds,  {dekesas 

the  Mesta.        pubUcas^)  we  will  explain,  although  briefly,  the  ccmstkutien  of 

[  79  ]       the  noble  council  or  corporation  of  the  Mesta  ^%  which  haa 

under  its  jurisdiction  and  laws  the  graziers   of  tke  kingdom 

of  Castille,  in  order  that  their  cattle  may  be  preserved,   and 


farm  or  hire  the  herbage  of  a  (Misture  {dehe$a)^  shall  forfeit  half  his  property, 
and  not  having  any  property,  shall  receive  corporal  punishment  of  one  hundred 
stripes  (azotay 

»  The  law  5S.  tit.  5.  P.  5.»  quoted  la  the  text,  does  not  particularly  apply. 
It  relates  to  the  preference  or  purchase  given  to  copartners,  or  joint  tenants, 
over  third  persons,  in  regard  ot  the  partnership  or  joint  property. 

^'  The  word  in  the  text  is  adekesar;  but  a  reference  to  the  laws  S.  &  3. 
quoted,  has  induced  the  translator  to  suppose  it  a  tvpographical  error,  and  to 
substitute  the  word  dehesar^  which  is  the  opposite  of  adchetar, 

*»  See  nota  11.  tit.  25.  Lib.  7.  Nov.  Rec. 

^  For  an  account  of  the  Mesta  and  its  privileges,  the  reader  is  referred  to 
the  traitflatioii  ^Labord^i  Vkw  rf i%Mift,  4th  ?oT.  p.  19.  &  5 J,  &c. 
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that  the  state  may  derive  the  advantages  which  arc  experieneed 
from  its  proper  dispositions. 

la  the  JFWro  Jmgo  are  found  various  regulations  for  the  in-  SJ.  Of  iu  law, 
crease  and  benefit  of  the  cattle,  upon  which  must  have  been  dmo^^' 
formed  this  celebrated  council,  its  laws,  and  privileges.    Both 
were  found  diq^ersed,  until  they  were  ordered  to  be  collected, 
{recopUar)  in  the  last  century.     The  most  modem  edition  of 
this  bcxly  of  laws  is  that  published  in  1731,  by  Don  Andres 
Diez  NcBoarroy  fiscal  <^  the  council,  entitled  <*  A  Memorandum, 
{Qiiademo)i  of  the  Laws  and  Privil^^es  of  the  Honourable  Coun- 
cil oS  the  Mesta."     It  is  divided  into  three  parts.     In  the  first 
are  set  forth  sixty-four  privil^^  in  &voar  of  the  council.    In 
th§  second  are  contained  the  existing  laws  and  ordinances. 
Ib  the  third  is  an  index  of  the  opinions  or  judgments  {propo^ 
5ici(mes\  shewing  their  agreement  with  the  royal  laws. 

The  assemUy  or  council  of  the  Mesta  is  very  ancient  in  Spain ;  §  s.  Of  its  «n- 
for  Alonzo  the  Wise  makes  mention  of  it  in  the  first  grant,  ^^* 
{privUegio)^  which  is  that  of  the  2d  September,  1311.   It  appears 
that  it  had  alcaldes   {entregadores)'^^   and  a   fixed  place  for 
holding  general  meetings,   and  also  migratory  or  travelling 
[trandmnanie$\  flocks  according  to  PriviL  3. 

At  present  it  is  governed  by  the  following  laws :  1st,  In  each  §9.  Of  its  go. 
year  k  must  hold  two  councils,  one  in  Estremadura  on  the  4th  ^^"^*°t- 
of  Marehf  and  tfie  other  in  the  SierraSf  on  the  4th  of  Septem- 
ber, according  16  tbe  resolution  {acuerdo)  of  8th  March  1631| 
which  rescinds  L.I.  tit.1.  of  the  Quad,  by  which  they  were  or- 
dered to  meet  on  the  8th  February  and  20th  August  2d,  In 
these  councils  or  meetings  only  the  members  {hermaTioe)  of  the 
four  principal  divisions  {quadrittas)^  which  form  this  body,  have 
votes;  those  are  Saria,  Cuen9a,  S^ovia,  and  Leon,  L.6.  titl. 
del  Quad.  To  this  council  belongs  exclusively  jurisdiction  in  all 
matters  relating  to  the  Mesta,  which  ks  judges  and  alcaldes  exer- 
cise, without  the  ordinary  judges,  chanceries,  or  audiencias,  being 
able  to  interfere  with  or  prevent  its  exercise,  not  even  in  a  ques- 
tbn  as  to  its  competency,  which  is  referred  to  the  council  for  its 
determination,  Priv.  39.  tit.  52.  $4.  4th,  Theafiairs  of  the  Mesta, 
with  the  exception  of  the  election  to  offices,  are  determined  by 


k)M«> 


n  **  Judges  who  decide  all  questions  relative  to  all  the  violations  of  the  pri- 
vile^  annexed  to  the  Mesta.  The  number  is  twelve,  who  are  justices  ia 
eyre,  forming  an  itinerant  court."*--L<iAor<fc'#  View  of  Spmriy  Translation, 
4th  vol.  p.  140,  note  f. 
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[  «0  ]  sixteen  attomies  or  agents  {apoderados)^  of  whom  each  dttisioii 
(quadriUa)  names  four,  or  more,  if  it  should' appear  fit  to  the 
council,  L.24f.  iitl.  del.  Quad.  5th,  Each  division  {qtrndrilU) 
also  elects  fbdr  members^  one  as  an  accountant,  another  as  a 
super-accountant  {sobre  contador%  another  as  an  alcalde  or 
judge  of  appeal ;  and  as  procnrador  fiscal^  or  attorney  general, 
each  appoints  three,  who  are  qualified  to  possess  two  hundred 
head  of  sheep,  LI. 4,  5,  &  6.  tit  2.  del  Quad.  These  ordinary 
alcaldes  have  jurisdiction,  in  civil  cases,  between  the  members 
during  the  period  of  the  council,  L.  1 .  tit  1 2.  cfe/  Quad.  6th,  There 
are  also  alcaldes  of  divbions  {quadrillas\  who  sre  named  by  a 
plurality  of  votes  by  die  subaltern  divisions  {quadriUas)^  or  junc- 
tions of  graziers  of  certain  towns*  Their  office  continues  four 
years.  Some  are  for  the  level,  and  others  for  the  mountidnou9 
lands.  Their  number  is  limited  to  one  for  every  ten  leagues 
{l^uas) ;  and  they  take  cognizance  of  the  causes  which  arise 
between  the  members  of  the  Mesta  and  their  servants  relating 
to  the  meeting  {d  cabaRa  real)^  and  the  flocks.  And  if  the  mem- 
bers are  present  {estafUes\  Xhey  only  have  cognizanoe  of  the 
three  cases  relating  to  the  holding  meetings  {hacer  mestas),  the 
^pointing  lands  for  sick  flocks,  and  deciding  questions  of  aban- 
donment of  possession  among  the  members  of  the  Mesta  (<&f- 
pc^os  de  posesianes).  The  alcaldes  of  the  mountains  {de  sierra) 
have  not  so  limited  a  jurisdiction. — See  tit  5.  del  Quad.  &  LIS* 

UUt.^'n^.      tit  14.  Lib.d.  Rec.     From  the  sentence  or  judgment  of  these 

Rcc.    ,  alcaldes  of  division,  an  appeal  lies  to  the  alciddes  of  appeals 

{de  alzadas)j  of  whom  there  are  eight,  two  for  each  principal 
division  {quadrilla\  before  whom  all  all^ations  and  prooft 
must  be  made  and  had,  in  order  that  the  alcaldes  of  i^peal 
{de  apelaciones\  who  determine  processes  of  this  nature  may  not 
be  detained,  Ll.l  &  8.  titlO.  &  L.I.  titl  I.  del  Quad. 

7th,  There  are  also  alcaldes  {eniregadores)^^  whose  institution 
is  for  the  protection  of  the  flocks  and  shepherds  of  the  Mesta, 
{cabana)y  to  redress  injuries  and  to  preserve  the  sheep  walks 

L5.ts7.Lib.7.  and  passages,  tit 52.  $.9.  del  Quad,  and  L.4.  tit  14.  Lib.S.  Rec.; 

Not.  Rec         ^  g^g^  Section  of  which  law  limits  their  number  to  four,  who, 

according  to  the  royal  cedula  of  10th  July,  1721  '^\  ought  to  be 
appointed  upon  the  proposal  or  advice  of  the  chamber  {camara). 
They  have  no  jurisdiction  over  members  {hermanos\  nor  ought  tliey 


^^  Sec  note  24  ante. 

^  Not  inserted  in  tbe  Chronological  Index  to  the  Nov,  Rec . ;  but  see 
note  7.  tit  27.  Lib.  7.  Nov.  Rec. 
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to  enterteb  demands  or  suitft,  but  in  the  cases  (BXoepted  by  L«dl . 

tit.  1.  and  L.%.  tit  6w  <M  Qtiod. ;  bat  they  have  cognizance  of  all 

the  new  imposts  respecting  the  flocks  of  the  Mesta,  L.4. 1 30.  ^^'^J?!^^^' 

tit.l4F.  Ltb.8.  Rec.  respecting  the  approvement  or  conversion  of      [  81  1 

the  pastures  {dehesas)  into  arable  lands,  same  law,   §d7»  and 

against  those  who  shall  be  in  possession  'of  strayed  {mostrena)s) 

flocks^  $  SO.  same  law*     8th,  Finally,  the  fiscal  of  the  council  is 

the  person  who  is  charged  {$e  infimna)  with  the  fulfihnent  of 

these  duties,  L.  1.  tit«4.  del  Quad,  and  all  of  them  must  perform 

raidencia^  before  the  president,  Li.  $4.  tit.  14.  Lib.3.  Rec  J^'^*  Jot***^' 

who  by  cAitda  of  the  1 1th  January,  1500  ^^,  it  is  commanded  Rec^  ' 

by  the  cath<^  Idngs,  shall  be  a  minister  of  the  council  of  / 

CastiUe  §5.  del  Ceip.  I.  del  Quad.     With  regard  to  the  other 

offices,  see  Ut  1.  iM  Q«ii£. 

In  order  to  form  some  idea  of  the  right  which  the  members  f  lo.  Of  the 
of  the  Mesta  possess,  with  respect  to  the  pastures  {dehesas)  where  m^mbm  of  tlw 
their  flocks  are  to  graze,  it  is  necessary  to  observe,  1st,  That  metupoamem 
for  the  conservation  of  these  pastures,  it  is  ordered  that  they  pastures  (dche- 
be  not  purchased  for  the  purpose  of  being  cultivated,  L.  4.  tit.  8.  ^^^  ^ 
dei  Quad.    2d,  That  the  members  of  the  Mesta  acquired  pos-  flocki  (gaii». 
session  of  them  or  the  commons  {6  en  lot  pastas  comunes),  by  ^^^' 
grazing  their  cattle  in  them  for  a  winter  or  summer,  or  putting 
a  value  on  them  which  they  do  not  forfeit  but  by  the  loss  or 
fiulure  of  their  flocks,  or  for  other  causes  which  are  mentioned 
m  the  6th.  tit.  del  Quad.  LI.  1,  2,  and  28,  tit.6.  del  Quad.    But 
he  who  shall  hire  pastures  (dehesas)  only  at  the  rate  of  so  much 
»-head  for  stock  (par  cabezas\  does  not  acquire  possession, 
L.  IS.  tit 6.  del  Quad,  nor  the  shepherd  against  his  master, 
L.14.  tit6.  iM  Quad.    8d,  That  no  one  can  bid  for  any  one  of 
these  pastures  {dehesas\  which  may  be  possessed  by  a  member' 
of  the  Mesta  {hermano),  L.  15.  tit6.  del  Quad.    4th,  The  owners 
of  pastures  (dehesas)  cannot  stock  with  their  own  catde  more 
pasture  than  the  necessary  quantity,  and  a  third  besides;  and  if 
they  should    change   the    feeding-ground    the  surplus  shall 
remain  for  the  cattle  keeper  who  has  acquired    possession 
{pose^imero\  CM.  del.de  abril  de  1674.  ^     5th,  If  the  owner 
and  the  cattle  keeper  are  not  agreed  upon  the  price,  each  shall 
name  an  iqppraiser ;  and  if  they  disagree,  the  justice  in  whose 


^  The  account  which  Judges  or  official  persons  were  called  upon  to  render, 
in  Spain,  on  the  expiration  of  their  office  or  appointment,  of  their  conduct 
duriitt  its  exercise  or  administration. 

tt  Not  inserted  in  the  Gironological  Index  of  the  Nm.  Rec. 
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Rec 
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Lib.7.  Nov. 


§  12.  Of  the 
kinds  of  flocks 
of  the  Mesta, 
and  their  laws. 


juiisdictidii  the  pasture  ia^  namefi  a  third ;  and  if  the  owner 
have  the  jurisdiction  the  nomination  devolves  u{x>n  the  judge 
of  the  nearest  royal  place^  but  never  on  the  justice  of  the  place 
c£  which  the  owner  is  a  native^  L.d.  (  3.  tit*  14.  Lib.  8.  Rec 
For  fuller  information  reference  may  be  had  to  the  adicUmes  to 
tit6.  of  the  Quad,  and  to  what  is  said  respecting  pastures. 

With  respect  to  what  rdates  to  the  flocks  of  the  Mesta  it  is 
laid  down,  Ist,  That  those  of  the  kingdom  of  Castiile  are  of 
the  cabaHa  real^  whidi  is  under  the  protection  of  his  majes^f 
PrtV.2.  so  that  no  corporation  or  ccHumunity  {conmnidad)  can 
form  azK>ther  association  (cabana^  nor  any  sheep  owner  separate 
himself  from  the  royal  one,  L.  1 1.  tit  27.  Lib.9«  Bee  3d,  They 
do  not  pay  ferryage  nor  pontage,  Priv.4t2.  3d,  The  lost  flocks 
which  are  called  strayed  {mostrencos)  are  the  council's  of  the 
Mesta  by  privilege^  and  the  declaration  of  the  commissaries  of 
the  cnuadey  Priv.2S.  §  2  and  ?•  and  L.4«  (SO.  tit.  14.  Lib«5« 
Rec.  4th,  This  cabaRa  real  includes  the  kinds  of  woolly  Qanar) 
flocks,  goats,  cows,  mares,  colts,  and  hogs,  Prfr.20«  5th, 
These  same  privileges  bdcxiging  te>  the  cabana  real  were 
extended  to  the  city  and  oorporatJOB  of  Jlbarradn^  by  ddula 
of  16th  December  1695.  ^^ 

The  flocks  generally  are  distinguished  into  those  which  are 
migratory  {transkumante8\  those  which  traverse  the  limits  of  their 
pasture  {tranesieni)^  and  stationary  {tstarUes).  The  migratoiy 
flocks  are  those  which  traverse  the  roj^  pass  {puerto)  to  go  to 
feed  where  they  paid  the  toll  de  montazgOf  '^  the  docket  of  whidi 
is  set  forth  in  tit  1 7.,  del  Quad^  but  hath  been  done  away  with 
by  Cedula  of  17  July,  1 758  ^^ ;  as  an  equivalent  for  it,  a  duty  was 
established  on  the  exportation  {de  extracdon)  of  wool  from  the 
kingdom.  These  flodcs  may  travel  freely  through  all  the 
commons  (terminos)  to  graze  and  drink  water,  provided  they  do 
no  injury  to  the  com  {jHines)^  the  vineyards  and  gardens,  nor 
to  the  meadows  which  are  mowed  ammally  (pradcs  de  guadana) 
in  the  pastures  inclosed  and  marked  out  for  oxen  {dekesas  de 
bueyes  coteadasy  autenticas)^  Priv.  21 ;  and  if  they  shouM  do  da- 
mage, it  shall  be  paid  for  according  to  Ae  esdmaJdon  of  two 
honest  men,  but  without  their  being  Ml-^reated^  Prink  2\  asd  ^7« 
$2*    It  is  to  be  observed  that  no  penalty  can  be  exacted  for 


®  Not  inserted  in  the  Chronological  Index  to  die  Ifov,  Rec. 
"  Toll  or  duty  paid  in  favour  of  the  crown  of  Spam^  for  die  pafnng  of 
flocks  from  one  province  to  the  other. 
3'  Not  inserted  in  the  Chronological  Index  to  the  Nov,  Rec, 


Tit  L]  Of  the  Division  of  Thing$.  91 

granng  flocks  in  the  waste  lands  {baldios)^  and  pastures  for  oxeD» 

Hie  flodcs  fraceuos  leave  their  pastures,  and  on  the  contrary 
tboee  called  eskmtet  remain  in  them.  The  mode  by  which  the 
flocks  must  travdi  through  the  sheep  walkst  posses,  and  over  the 
iMidges,  and  from  one  pasture  {idiem)  to  another,  is  es:plained 
by  tit. 2a  and  4f.  and  L.14.  f6a32.  tit  14.  Lib.  8.  Bec^t. 
These  descriptions  of  flocks,  1st,  Must  be  wandering,  and 
marked  as  prescribed  by  L.  1.  tit.  89.  dd  Quad.  2d,  They 
are  prohibited  from  being  carried  out  of  tbe  kingdom,  LI.  21.  ^ 
29.  and  24.  tit  18.  Lib.  6.  Rec.  8d,  They  cannot  be  sold  Li.i.&2tit.i^. 
without  having  been  held  in  possesston  four  months  before,  ^'^*  ^^* 
/VnxlO.  $  2»  4tb,  They  may  enter  the  kingdoms  of  Aragon^ 
Valencia,  and  Navarre  to  grase,  without  paying  fees,  Priv.  29. ; 
and  into  Portugal,  on  giving  security  to  bring  back  the  same 
flodcs,  JFVm  29.  (  5.  L.22.  tit.  18.  Lib.  5.  Rec.  ^  5th,  Tbe  nnm-  [  83  ] 
ber  of  sheep  to  feed  on  the  commons  cannot  be  limited  by  the 
laws  {ataMo$)  of  the  municipalities  {pueblo$)  to  the  prqudice  of 
the  members  of  the  Mesta^  L.  10.  tit  24.  del  Quad.y  nor  can 
the  sheqp  of  tbe  flock  {cabaAa)  be  obstructed  in  respect  of  their 
commons  by  new  plantations  of  woods  {de  monte$\  Prixh  de  29 
April  1526.  6th,  For  the  sick  flocks,  a  separate  piece  of  gi*ound 
shall  be  set  aside,  tit  21.  del  Quad.  7th,  And  from  each  flock 
sixty  heed  may  be  sold  without  paying  the  toll  {portaxga)  For  a 
com{dete  knowledge  of  this  sutgect,  it  is  necessary  to  inspect  i^^^  zi8t2S 
the  QttuferTto,  &  tit.  14.  Lib.  8.  Rec.  Lib.?.  Nor. 

Among  the  things  destined  for  the  benefit  of  a  corpcnration^  ^  is!.  Of  the 
we  ought  to  place  its  funds  or  property,  and  the  taxes  raised  on  funds  or  pro- 
the  inhabitants^  {lo$  prapios  y  aibitrios  de  los  piieUos)^  arising  ^^^^^^t^A 
from  various  productions  °^ ;  and  we,  therefore,  according  to  our  for  the  bmiefit 
laws,  will  consider  them  in  what  regards  their  constitution,  ad*  (pA^^]^^^^ 
ministration,  and  end*  Wtrfot  de  con- 

T6  tbeir  constitution  bdongs,  1st,  That  the  suits  with  respect  ^14.  of  ^^^ 
to  the  prqprios  and  rents  of  the  corporation  shall  be  determined  constitution. 
summarily;  and  two  sentences  confirmatory  of  each  other  shall 
be  carried  into  execution,  without  an  inhibition  being  allowed  te 
ascertain  if  tliere  be  ground  for  an  appeal,  L.5.  tit.3*  Lib«.7.  Rec*  L.3.tit.i6. 
2d,  That  the  cities,  towns,  and  places,  shall  not  be  dispossessed  of  ^^'  ^^' 


«  Not  noticed  in  Nov.  Ree.  »  Ibid.  m  Ibid. 

^  Paiadoi  says,  that  the  proprios  consist  of  rents  or  property  (Jundot} 
belonging  to  the  towns;  ancf  IM  (V^Hof 9  of  certain  impoelt  00  provisions 
(odoitof )  or  snarkctabic  good*. 
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L.i.t.9i.Llb.7.  their  comm(»is  {terminos)^    without    being  heard,   L.6.  tit  5. 

Not.  Rcc.         ljjj  y.  Rec.     Sd,  That  the  regidors  ^hall  not  obstruct  the  cor- 
poration in  the  prosecution  of  suits  with  respect  to  prcprioSf 

L.s.t9i.Iib.7.  L.7.  tit.  5.  Lib.7.  Rec    4th,  That  judges  shall  not  be  i^pointed 

L  i*ts3.lib7.  ^  ^^^  ^®  public  commons  and  waste  lands,  LL8.  &  10.  tit5. 

Not.  Rec.         Lib.  ?•  Rec.    5th,  That  the  waste  lands,  trees,  and  their  fruits, 

shall  not  be  sold  by  the  king,  unless  it  be  ibr  the  benefit  of  his 

Iib'7?iSt.       subjects  {vasallos\    L.11.  tit  5.  Lib.  7.  Rec      6th,   That  the 

Rec.  price  for  the  gra^g  on  the  pastures  which  were  broken  up 

before  the  year  1748,  shall  partake  of  the  quality  o(  prqprias^' 
Ced.  of  1  Sth  January^  1 749.^^  7th,  That  die  cognizance  of 
proprios  belongs  to  the  council  of  Castille,  Decret.  1 2th  Mai/i  1 762. 
8th,  That  duties  or  taxes  {arbUrios)  cannot  be  imposed,  either 
in  Aragon  or  Castille,  without  the  royal  authority,  C€d.2\. 
June^  1760.^^  9th,  That  duties  de  miliddSj  and  the  tribute 
money  in  acknowledgment  of  seignory  (moneda  Jbrera\  ceased 
in  1724,  Ata.25.  tit  9.  Lib.S.  Rec.  ^^ 

§  15.  oriuad-       'pjjg  <*reat  prejudices  which  have  resulted  to  the  towns,  or  cor- 

porations,  from  the  improper  administration  of  their  ^proprios^ 
[  ^^  3  have  induced  die  necessity  of  enacting  very  proper  regulations 
for  its  government:  those  which  the  vigilance  of  our  Catholic 
King  Charles  the  IIL  published  in  the  years  of  his  happy  reign, 
which  may  God  multiply  for  the  good  of  the  monarchy,  occupy- 
ing at  present  the  principal  place.  Among  these  b  now  in  force 
the  instruction  of  SOth  July,  1760.^^  By  it  there  was  created 
in  every  town  an  assembly  or  junta,  {junta  depropriosy  arbitrios% 
composed  of  the  superintendant  and  two  r^dors  of  the  cabildo, 
{ayuntamiento) ;  and  it  was  ordered  on  the  24th  July,  1 762,  that 
all  the  ancient  juntas  de  censalistas^^  of  the  kingdom  of  Aragon 
should  transmit  to  the  former  their  resolutions,  {concordias)j  and 
papers :  at  this  junta,  a  deputy  from  the  censalistas  may  assist^ 
remaining  responsible,  as  all  the  other  individuals  for  the  em- 
ployment of  the  funds  (caudales)  of  the  ^^prcprioSf**  Cid.  18th 
October,  1764.** 

This  junta,  1st,  ought  to  transmit  its  annual  accounts  to  the 
council  of  superintendence  of  the  province;  the  formulary  of 
which  was  transmitted   to  the  towns  or  municipalities  (i  Im 


^  Not  inserted  in  the  Chronological  Index  to  the  iVov.  Bec» 

57  Ibid. 

^  Not  in  Nov.  Rec, 

^  L.  13.  tit.  1 6.  Lib.  7.  Nov.  Rec 

^  Perhaps  **  annuitants"  may  be  the  suitable  translation. 

^  Not  inserted  in  the  Chronological  Index  to  the  Nov,  Etc* 
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pnebhs)  in  the  CVit/.  of  29th  March  1764  *\  and  was  commanded 

to  be  observed  by  the  order  of  the  16th  March  1765.^^    2d, 

It  ought  to  rent  each  separate  propio  to  the  highest  bidder 

at  public  outcry,  according  to  the  direction  of  L.4.  tit5«  Lib* 7*  L.4.ti6.Lib.7. 

Rec  the  justices,  regidors,  or  other  officers  of  the  corporation     ^* 

not  being  allowed  to  rent  them,   L.3.  tit*  5.  Lib.  7*  Rec  nor  L.7.tit.9.Iib.7. 


powerful  persons,  L.2S.  tit  6.  Lib.  8.  Rec     Sd,  The  reg^dors,  JJ^^^'^^^^. 

jurats,  and  escribanos,   must  not  borrow  from  the  stewards  N«f.  Bm. 

(nuttfordomas)  of  the  prqpios  and  of  the  public  granaries,  nor 

(rem  the  renters  of  them,  imder  pain  of  loss  of  office,  Aut.5. 

tit.  4.  Lib.d.  Rec^     Licenses  to  raise  money  or  taxes  {tomar 

censos)  upon  the  propios  cannot  be  applied  for  without  expressing 

those    to     which    they    are     subject       5th,    The     cabildos 

(tyuniatnientos)    ought    to   administer    the  propios^    arbitriosj 

and  municipal  taxes  {sisas)  without  applying  them  to  their 

own  purposes,  Deere,  of  18th  June  and  14th  July  1751.  ^^ 

The  object  of  this  property  is  to  satisfy  from  its  produce  the  §  is.  Of  tMr 
burthens  imposed  upon  Ae  corporation.  Wherefore  it  should  ^^  ^  •"*• 
be  known,  1st,  That  the  towns  which  may  have  not  sufficient 
propios  shall  point  out  to  the  corporation  those  which  may 
appear  the  most  suitable  objects  of  revenue,  Ced.  9  October  [  85  ] 
1765.^^  2d,  That  from  the  produce  of  the  propios  the  king 
exacts  the  two  per  cent,  for  the  expense  ^^  de  cuenta  y  razon^ 
which  must  be  paid  by  thirds  (tercios)  and  in  preference  to 
every  other  expense  Sd,  Afler  which  shall  be  paid  the 
e^qpenses  for  administration,  public  works,  holy  days,  proclama^ 
tions,  funerals  of  royal  persons,  the  destruction  of  the  locust 
(matanza  de  la  langpsta\  the  provision  of  the  public  granary, 
its  own  funds  not  being  sufficient  for  the  purpose,  the  salaries 
of  physicians,  surgeons,  veterinarians,  public  assayers,  masters, 
&c;  and  the  houses  of  the  royal  granaries  shall  be  repaired, 
and  the  breeds  of  horses  kept  up ;  all  which  is  better  explained 
by  the  before  mentioned  instruction  of  1760.  4th,  By  two 
Cidulas  of  1766,  it  was  ordered,  that  from  the  products  of  the 
propios  the  municipalities  {pueblos)  may  go  on  collecting  the 
taxes  or  duties  which  shall  be  due  by  them  for  one  year,  and  in 
the  other  may  pay  the  pensions  in  arrear  {pensiones  atrasadas) 
and  80  on  successively.     5th,  With  respect  to  the  assessments 

^  Not  inicrted  in  the  Chronolosicsl  Index  to  the  Nov.  See, 

^  Ibid. 

^  Not  noticed  in  Nov,  Rec, 

*^  Not  inserted  in  the  Chronological  Index  to  the  No9,  See, 

♦»  IWd. 
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l£if  R^-***^*     (ngwfiwfVfii/offX  of  which  tit  6.  Lib.  7.  Rec.  speaks,  referenee 

must  be  had  to  the  Cedulas  of  1751,  which  have  fixed  them 
with  respect  to  matters  in  dispute  appertaining  to  the  propios : 
frequent  doubts  may  occur  whether  they  ought  to  be  discussed 
in  the  audiencias  or  in  the  tribunals  of  the  intendants,  upcm 
which  it  would  be  proper  some  declaration  should  be  made* 
^J^^y*^  The  public  granaries  {positot),  which  by  their  nature  ought 

oorppniioiis.      to  be  Considered  as  public  things,  must  be  governed  and 

administered  according  to  the  instruction  of  the  30th  May,  1 75S^% 
Lib  7  ^^V  ^i<^  explains  and  amends,  L.  9.  tit«  &•  Lib.  1.  Rec.,  which 
Rec  .   proves  to  us  that  granaries  were  already  established  in  1584. 

Thus  we  know,  Ist,  That  the  granaries  are,  some  for  the  supply 
of  the  town,  and  others  for  assisting  the  labourers.     2d,  That 
they  are  governed  by  the  magistrates  of  each  town,  a  judge, 
escribano,  syndic,  and  depositario,     Sd,  That  applications  for 
redress  {recursos)  and  appeals  from  them  belong  to  the  super- 
intendant  generaL     4th,  That  they  are  obliged  to  be  present 
at  the  delivery  and  sharing  out  of  the  grain ;  at  the  passing  the 
accounts ;  at  the  general  measuring  of  the  stock  {Jbndos\  which 
is  done  at  the  end  of  June  in  every  year;  at  the  winnowing  of 
the  com  {apaleos\  in  order  that  the  additional  quantity  to  be 
paid  In  by  the  farmers  {creces)  may  not  be  concealed ;  and  at  the 
inspection  of  memorials,  at  which  two  experienced  labourers 
ought  to  be  present  to  examine  whether  what  each  person  sets 
forth  as  to  the  quantity  of  com  that  wiU  be  necessary  ior  his 
[  86  1       cultivation  {labores)  is  correct ;  which  division  is  usually  made 
in   October,   an  edict  or  notice  being  published  fifteoi  days 
previously  to  present  these  memorials  to  the  junta.     5th,  This 
com  ought  to  be  in  a  secure  place,  locked  up  under  three 
keys  of  different  locks,  of  which  one  must  be  in  the  possession 
of  the  justice,  one  of  the  mediating  {interventor)  regidor^  and 
another  in  that  of   the   deposUario.     6th,    The  mast^  keys 
{sm  caudales)  must  be  in  the  archives  or  chest  of  the  cabildos, 
and,  if  diere  be  none,  in  the  public  granary,  or  in  the  possession 
of  the  depositario^  he  giving  security.     7th,  Four  books  must  be 
kept,  one  to  insert  the  entries  of  grain,  and  the  existing  quantity 
of  com ;  another  for  inserting  the  issues  of  com,  and  the  other 
two  to  enter  the  money  which  is   delivered  or  paid  in  and 
issued  out.     8th,  The  orders  in  virtue  of  which  the  gnun  is 
delivered  or    taken    out    must   be  signed   by  the   mediating 


V 


^  Vide  note  24.  tit.  20.  Lib.  7.  No?.  Rec. 
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Judge  {ifiieroerUor)j  and  escribano,  the  labourers  giving  security 
for  what  they  take  out.  9th,  At  the  end  of  June  the  depositario 
presents  his  accounts,  which  must  be  passed  to  the  syndic,  in 
order  that  he  may  investigate  them  {ponga  reparos) ;  and  if  he 
should  not  find  them  correct  he  is  to  state  that  they  ought  not 
to  be  approved,  and  the  judge  sliall  determine  (subsiancia$'a)  • 
upon  it.  10th,  When  the  granary  is  repaid  what  it  advanced 
to  the  labourers  or  to  the  public,  information  of  it  is  given  to 
the  judge  of  the  district  {partido)y  who  ought  to  transmit  it  to 
the  sqperintendant  general  with  the  accounts  of  each  granary. 
1 1th,  The  depositario  is  entitled  for  ius  trouble  at  the  rate  of  a 
maravedi  for  each  fanega  which  is  received  or  issued,  the 
syndic  the  same  for  what  is  received,  and  also  the  escribano ; 
and  the  judge  a  kalfmaravedi  for  what  is  received  or  issued  out 

Private  things  are  those  which  belong  in  particular  to  every  Cap.  7.  Of  pri- 
individual  of  which  he  may  acquire  or  lose  the  dominion,  '"^'' 

L.2.  tit 28.  P.S.  L.3.tit.38.P.3. 

The  second  division  of  things  is  into  corporeal  and  incorporeal.  Cap.8.  Of  the 
The  first  are  those  things  which  may  be  seen  and  touched,  and  diJf^on^^™^ 
are  divided  into  moveable  and  immoveable.     Things  called  things. 
moveable  {muebles)  are  all  those  which  men  can  move  from  one 
place  to  another,  and  all  those  which  can  move  naturally  by 
themselves,  L. 4.  tit 29.  P.  3.     Things  immoveable  {sitias)  are  T^4.tit.29.P.3. 
those  which  can  neither  be  moved  by  men,  nor  by  themselves 
naturally.     Things  incorporeal  are  those  which  can  be  neither 
seen  nor  touched ;  of  this  kind  are  all  species  of  rights  {de  derecho) 
of  which  our  jurisprudence  treats^  and  which  have  their  proper      C  ^7  ] 
place  in  the  following  tides. 

A  right  is  either  in  the  thing,  or  to  the  thing;  a  right  in  the  Cap.  9.  Of  the 
thing  is  that  which  belongs  to  one  over  any  thing  without  respect  ^dnmScor- 
to  another  person ;  a  right  to  the  thing  is  that  which  belongs  to  poreai  into  the 
any  as  against  another  person  to  oblige  him  to  give  or  to  do  u^*'riSit  to^the 
something :  of  the  first  kind  are  right  of  dominion,  of  inheritance,  thing. 
services  {seroidumbres),  and  pledge,  and  mortgage*     Possession, 
as  it  is  a  momentaneous  right,  and  is  lost  by  the  loss  of  the 
thii^  is  not  a  right  in  the  thing.     Of  the  second  kind  are  all 
spedea  of  obligations  which  arise  from  contracts. 
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OF  DOMINION,   THE   MODES   OF  ACQUIRING  IT,   AND   ITS  KINDS. 

Cap.  1.  Of  do-    1  HE  first  species  of  right  in  the  thing  is  that  of  dominion,  which 
kiodi. '  ^^  ^  power  that  arises  from  the  right  every  one  has  in  the  things 

by  reason  of  which  he  may  dispose  of  and  derive  from  it  every 
possible  advantage,  may  exclude  'others  from  its  use,  and 
claim  it  {vindicarla)  from  any  possessor,  unless  a  contract,  or 
the  law,  hinder  it  It  is  fit>m  this  inferred,  that  there  are  two 
kinds  of  dominion,  one  absolute  or  perfect,  which  consists  both 
of  the  power  of  disposing  of,  and  receiving  the  profit  {utilidad) ; 
the  other  qualified,  or  less  perfect,  by  which  these  two  rights  are 
divided  between  the  direct  or  immediate  proprietor,  who  may 
^ispose  of  the  thing;  and  the  useful  usufructuary  {util)  pro- 
prietor, who  has  the  power  of  claiming  [xnndicarla\  and  of  en- 
jojring  the  use  or  profits  of  it  Of  this  last  class  are  the  feud  or 
fee  [feudo)^  and  the  en/Heusis  (lease),  which  we  proceed  to 
explain  before  entering  on  the  exposition  of  the  modes  of  acquir- 
ing dominion. 
Cap.  s.  Of  tiic  Feud^  is  a  grant  which  the  lord  makes  to  any  man,  on  oondi- 
^^^"^  tion  that  he  becomes  his  vassal,  and  does  him  homage  to  be 

L.i.tit96.F.4.  faithfid  to  him,  L.I.  tit26.  P. 4*     The  origin  of  feuds  must  be 

ascribed  to  the  ancient  Franks  or  Germans ;  for  it  appears  that 
their  kings  were  accustomed  to  grant  lands  to  their  generals 
and  nobles  (seriares),  on  the  condition  of  their  doing  homage 
and  performing  military  service;  from  them'  the  Lombards 
adopted  them,  who  introduced  them  into  Italy  in  the  sixth  cen- 
tury, Jorge  Adam  Struoio,  Syntagma  Juris  Feudalism  Cap.l.  JS. 
Feuds  were  not  known  in  Spain  until  the  ninth  century;  and  the 
first  notice  that  is  taken  of  them  is  by  the  Emperor  Charles  the 
[  90  ]  Bald  having  granted  in  fee  Barcelona  to  Wiiredo  II.  the  Hand- 
some {beUoso),  Diago,  Hist,  de  los  Ccndes  de  Barcelona^  Lib.  2. 
Cap.  7.     From  Catalonia  it  is  to  be  supposed  that  feuds  would 


*  A  feud,  says  PalacioSy  is  a  particular  species  of  contract  like,  in  part,  to 
the  Emphf/tettsisy  in  which  the  sovereign  or  lord  grants  to  one  the  domimum 
uHle  to  a  thing  or  property,  real  or  honourable,  oil  the  promise,  by  the  latter, 
of  fealty,  and  some  personal  service  by  him  and  his  successors :  that  its  or^n 
must  be  attributed  to  those  who  salli^  from  the  north  to  conquer  the  empire. 
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be  introduced  into  Castille ;  and,  in  truth,  the  Behetrias  \  such 
as  they  are  described  by  Pedro  Lopez  de  Ayalo  in  his  Crdiu  del 
Bey  Don  PedrOj  Ano.2.  Cap.  14.,  and  the  dominio  solariego 
partook  much  of  the  nature  of  feuds ;  to  which  were  annexed 
homage  and  military  service,  until  the  duty  paid  in  lieu  of 
military  service  (lanza)  and  the  annats  of  the  half  year 
[media  annata)%  were  introduced  as  equivalent  to  them.  This 
is  confirmed  by  L.68.  tit  18.  P.S.  which,  referring  to  the  so-  L.68.t.i8.P.s. 
iemnities  of  investiture,  says,  that  the  grandees  (ricoshomes) 
granted  feuds:  and  that  there  existed  feuds,  strictly  so  called, 
in  Castille,  is  proved  by  tit  26.  P.  4.;  the  laws  of  which  upon  Tit.«6.P.4. 
the  constitution,  dissolution,  and  recognition,  or  acknowledg- 
ment of  the  feud,  and  the  obligations  of  the*  feudatory,  agree 
with  the  feudal  laws  of  the  Lombards  contained  in  the  Consuetu- 
dines  Feudomm,  We  only  observe  one  remarkable  difference  in 
point  of  succession  or  descent;  for  L.6.  tit 26.  P. 4.  says,  that  L'6.t.«6.P.4. 
the  succession  does  not  descend  beyond  grandsons,  but  returns 
to  the  lord;  and  it  is  clear,  that,  by  the  feudal  common  law,  the 
succession  was  extended  in  -infinitum ;  but  this  gives  us  to  un- 
derstand, that  such  a  law,  enactment,  or  provision,  was  made  in 
favour  of  lords,  to  afford  them,  by  this  mean,  the  greater  liberty 
of  disposal.  See  tit  25.  P. 4,,  upon  the  reciprocal  obligations  Tit,85.P.4. 
of  vassals  and  lords,  and  the  cases  in  which  the  former  might 
abandon  the  feudal  dominion  {senorio)  of  the  latter. 

L.5.  tit  30.  P.  3.*  makes  a  clear  distinction  between  the  feud,  Cap.  s.  Of  Uw 
usofruct,  and  emphyteusis.^     The  last  is  a  contract  or  agree-  ^™**  yt«"«>»- 
ment  which  is  made  respecting  real  property  granted  for  the 
whole  life  of  the  tenant,  or  his  heirs,  on  condition  of  the  pay- 
ment of  an  annual  rent,  or  as  shall  be  agreed  on,  L.28.  tit.  8.  P.  5.  L.28.tit.8.P.5. 
Whence  it  follows,  1st,  That  it  is  a  contract  partly  between  sale 


^BeketrioM,  or  benefactriaSf  from  benrfactoria :  towns,  the  inhabitants  of  which 
were  invested  with  the  ri^ ht  of  choosing  their  own  lord  or  scnor.  Bchetria 
WM  one  of  the  ancient  kinds  of  seignory  in  Spain  :  for  its  further  definition 
and  itfl  origin,  as  well  as  of  the  other  kind  of  seignory  called  doiiunio  solariego, 
mentioneain  the  text,  the  reader,  who  may  be  desirous  of  more  information 
on  the  subject,  is  referred,  in  addition  to  the  author  there  cited,  to  Law  5. 
ttt.S5.P.4.  L.S.  &c.tit.  1.  Lib.  6.  Nov.Rec.  Comejo  DiccionafHo  del  derecho 
realde  Brndna,  vol.1,  word  Behetria:  and  to  Teatro  de  la  Ijegislacion  Uni* 
tenal  de  EspaXa  4  Indias,  5th  vol.  same  word. 

3  Palacios  says,  lanzas  consist  of  a  certain  service  in  money,  which  the 
grandees  and  nobles  psty  to  the  king  every  year,  and  media  annata,  the  sum 
which  u  paid  for  the  title  and  honour  (j>er  el  tUulo  y  hononfico\ 

^  L.5.  tit  30.  P. 5.,  is  cited  in  the  text;  but  there  is  no  such  title  in  the 
5th  Put.,  and  the  3d  Part,  is  supposed  to  be  meant. 

^  See  Wood^t  Imi.  CL,,  p.S38,book  3.  c.  5.,  for  the  definition,  &c.  of  this 
contnct,  also  Hal.Annal.  C,L.p.5,  cb.is.;  iBroume  C,L,  p.l9S.n.7.  Books. 
cb.3. 

H 
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L.9.tit.i4.p.i.  and  lease,  L.S.  tit  1 4.  P.l.     2d|  That  the  terms  set  forth  in  the 
L.28.tit.8.P.5.  deed,  must  be  fulfilled,  L.28.  tit.  8,  P.  5.     Sd,  That  if  the  thing 

or  property  be  lost  or  destroyed  by  fire,  earthquake,  or  inunda- 
tion, the  tenant  {enfUeuta)  shall  not  be  obliged,  firom  that  time 
forward^  to  pay  the  rent  {pension);  but  if  the  whole  be  not 
destroyed,  so  that  there  should  remain  at  least  an  eighth  part, 
C  91  ]  he  shall  be  obliged  to  pay,  L.28.  tit.  8.  P.  5.  4th,  If  the  tenant 
L.S8.tit.8.  .5.  Ij^^Jj  allowed  three  years  to  go  by  without  paying  the  rent  to  a 

lay  lord,  the  property  becomes  foi*feited  {cae  en  comi$o\  with- 
out its  being  necessary  to  have  recourse  to  the  authority  of  the 
judge ;  provided,  however,  that  if  within  ten  days  after  the  ex- 
piration of  the  above  time,  he  should  wish  to  pay  the  rent,  the 
L.98.tit.8.P.5.  lord  must  allow  him  to  retain  the  thing  or  property,  L.28.  tit  8. 

P.  5.     5th,  That  if  the  direct  or  immediate  lord  be  an  eccle- 

siastick,  an  omission  to  pay  the  rent  for  two  years  is  su£Bcient  to 

L.28.tit8.P.5.  work  the  forfeiture  of  the  property,  L.28.  tit  8.  P.S.    6th,  That 

the  tenant  may  aliene  the  land,  acquainting  the  Lord  who  has 
the  right  of  pre-emption  {tanteo),  with  the  price  that  another 
has  offered ;  and  he  not  giving  that  price,  or  being  silent  with 
respect  thereto,  for  two  months,  the  tenant  may  sell,  but  to  a 
person  firom  whom  the  lord  may  recover  the  rent,  in  order  that 
he  shall  execute  a  new  deed  of  lease,  and  for  which  he  is  entitled 
to  a  relief  {laudemto)  ®,  which  is  the  fiftieth  part  of  the  price  or 
L.S9.tit8.P.5.  value,  L.29.  tit  8.  P.  5.     7th,  That  by  alienating  is  understood 

selling,  exchanging,  pledging,  or  mortgaging,  imposing  services, 

or  assigning  to  one,  without  such  power  of  alienation,  L.IO. 

L.io.t.33  P.7.  tit  23.  P. 7.     And  thus  the  tenant  {el  enJUetda)  shall  be  able  to 

rent  the  land  or  thing,  n6twithstanding  Lopez,  a  L.29.  tit.2S. 
P.  7.  G1.3.  says  the  contrary.^     8th,  That  if  a  sale  thereof  was 
made  without  the  permission  of  the  lord,  and  he  knew  and  con- 
sented to  it,  no  forfeiture  is  incurred,  Lopez,  d  L.29.  tit. 8.  P,5. 
Gl.  6.  Qu8Bst4. 
Cap.  4.  of  the        The  modes  of  acquiring  full  or  absolute  dominion  are  eitlier 
^"g*fuu"or    by  the  laws  of  nations,  or  by  the  civil  or  municipal  law.     The 
absolute  domi-    natural  modes  are  original  or  derivative.    The  first  are  so  called, 
to  Ae  Uws  of*^    because  by  them  that  thing  which  was  not  in  the  power  or  pos- 
"^®"*  session  of  another,  commences  to  be  under  the  dominion  of 

some  one :  and  derivative  modes  are  so  called,  because  by  them 
the  dominion  is  transferred  firom  one  to  another.  Of  the  ori- 
ginal some  put  us  in  possession  of  {entregan)  the  body  or  sub 


«  See  Wood's  Inst.  Civ.  Law,  Lib.  3.  C.  5.  P.  239. 

7  It  does  not  so  appear.     Vide  the  reference  in  the  text. 
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stance  of  the  thing,  as  occupancy  or  invention ;  otliers  produce 
a  certain  augmentation  to  the  thing  already  ours,  such  does 
accession.  Tradition  or  delivery  {entrega)  is  the  derivative 
mode. 

Occupancy  is  the  taking  corporeal  things  which  do  not  belong  Cap.  5.  Of  oc 
to  another,  wjth  the  intention  of  retaining  them  for  one's  self.  •"P*"*^^* 
Things  are  said  to  be  no  one's  property,  which,  by  their  nature, 
are  not  under  the  dominion  of  any  one,  or  were  thrown  away  by 
the  owner,  with  the  intention  of  parting  with  them  in  future, 
LI. 49.  &  50.  tit  28.  P.  3.  LI.49, 50.  t.«8. 

Hence  it  arises,  1st,  That  wild  beasts,  birds,  and  fishes,  im-     '^p  g^  1 
mediately  upon  being  taken,  are  the  property  of  him  who  takes 
them,  L.  17.  tit. 28.  P.  3.;  and  they  can  be  taken  not  only  on  L.i7.t.38.P.3. 
one's  own  property,  but  on  that  of  another  person,  unless  the 
o.wner  forbid,  or  do  not  permit  the  entry  thereon,  L1.17.  &  22.  U.i7.2«.t2P. 
tit. 28,  P. 3.     2d,  That  bees  gathered  in  hives  cannot  be  taken;     *^* 
because  he  who  has  them  in  hives,  has  already  made  them  his 
own,  L.22.  tit.28.P.3. ,  unless  they  have  flown  from  the  hive,  L.22.t.28. F.s. 
so  that  the  owner  is  unable  to  see  or  to  take  them,  L.22.  tit.28.  L.S2.t28.P.3. 
P.  3.     3d,  For  the  same   reason,   no   one   can   take  domestic 
animals,  such  as  hens,  capons,  &c,  L.24.  tit.  28.  P.  3.     4th,  That  L.«4.t.28.P.3. 
if  beasts  wild  by  nature,  although  domesticated,  fly  away,  and 
lose  the  habit  or  animum  of  returning,  they  shall  belong  to  the 
first  taker,  L.23.  tit. 28.  P. 3.    5th,  That  it  is  not  sufiicient  to  L.S3.t.38.P.s. 
wound  the  game,  but  it  is  necessary  to  seize  or  lay  hold  of  it  ^ 
in  order  to  acquire  the  dominion,  L.21.  tit.28.  P.3.  L.si.tfS.P.s. 

The  liberty  of  fishing  and  hunting  is  limited  or  restrained  by 
the  laws  of  the  kingdom  for  the  public  benefit.  The  latest  or- 
dinance (jnragmatica)  of  3d  March,  1769  ^,  subsequent  to  that  of 
tit  8v  Lib.  7-  Rec.  and  other  cedulas  or  orders  issued  upon  the 
same  point,  contains  and  explains  fully  eveiy  thing  connected 
with  this  subject,  and,  therefore,  in  the  desire  to  conform  to  it  as 
a  syppletory  law,  and  to  confine  ourselves  within  the  limit  of  our 
institute,  we  have  to  observe,  1st,  That  it  prohibits  fishing  and 
hunting  from  the  beginning  of  March  to  the  end  of  July,  and 
in  the  remaining  months,  on  snowy  or  tempestuous  days  {dias 


*  And  thift  efiectually ;  for  it  appears  by  the  law  referred  to  in  the  text,  that 
if  game  be  caught  in  snares  set  by  one,  yet  it  shall  be  the  first  taker's,  notwith- 
standing he  be  not  the  setter  or  owner  of  the  snares  or  traps ;  unless  a  custom 
to  the  contrary  should  be  in  force.  Query,  if  the  land  on  which  the  snare 
was  set  belonged  also  to  the  owner  of  the  snare. 

*  See  noia  5.  tit.  30.  Lib.  7.  Not.  Rec. :  the  last  regulations  on  this  subject, 
it  is  belie>red,  are  contained  in  L.  1 1.  tit. 30.  Lib.  7.  Nov.  Rec.,  which  see. 
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de  nieve  6  defortuna),  2d,  That  during  the  period  forbidden 
fowling  is  also  prohibited  except  for  the  purpose  of  killing  spar- 
rows ;  and  the  use  of  instruments  of  fishing,  except  the  hook 
and  nets  with  meshes.  3d,  That  it  is  not  allowed  to  use  quick 
lime  for  iSshing,  nor  poison  nor  other  prejudicial  things.  4th,  That 
it  declares,  that  no  hunters  by  profession  shall  be4)ermitted,  as 
being  an  idle  set  of  persons.  5th,  That  wild  bulls  [urones), 
decoy  birds,  snares,  traps,  and  other  unlawful  instruments  are 
for  ever  prohibited.  6th,  That  only  nobles  and  persons  of  pro- 
perty and  of  distinction  may  employ  greyhounds,  with  permis- 
sion of  the  council,  which  is  restricted  to  the  time  the  vintage  is 
finished,  until  the  month  of  March.  7th,  That  the  owners  or 
renters  of  thickets  {sotos)  and  pasture  grounds  (cotos)  may  begin 
[  9S  ]  their  hunting  from  St.  John  the  Baptist's  day.  8th,  That  the 
penalty  for  transgressors,  if  nobles,  is  the  loss  of  .the  instruments, 
twenty  thousand  maravedis  fine,  and  two  years'  military  service 
'  for  the  first  ofience ;  for  the  second,  double  the  fine ;  and  for  the 
third,  triple.  If  plebeians,  they  are  condemned  to  the  loss  of 
the  instruments,  ten  thousand  maravedis  fine,  and  two  years'  ba- 
nishment for  the  first  ofience ;  for  the  second,  the  fine  is  doubled ; 
and  for  the  third,  they  shall  pay  twenty  thousand  maravedis,  and 
sufiPer  four  years  imprisonment  {de  presidio).  9th,  That  the 
intendants,  corregidors,  and  justices  shall  take  cognizance  of  these 
causes  in  the  first  instance,  no  person  of  whatever  class  being 
excepted  from  their  jurisdiction,  with  respect  to  matters  relating 
to  fishing  and  hunting. 

Cap.  ^Offtnd-       Invention  or  finding,  is  the  mode  by  which  we  acquire  the 

dominion  of  things  which  have  no  owner  by  their  nature,  or 
which  here  been  relinquished  by  them,  with  the  intention  or  cum 
animo  of  not  returning  to  take  them,  such  as  gold,  pearls,  and 
precious  stones,  which  are  met  with  on  the  sea-shore,  which  by 

L.5.tit.98.P.8.  the  law  of  nature  belong  to  the  first  occupant,  L.  5.  tit.  28.  P.S. 

as  also  money  thrown  to  the  people  on  days  of  public  rejoicing, 

L.48.t.S8.P.s.  and  other  holidays,  L.  48.  tit  28.  P.  S. 

With  this  class  should  be  joined  strayed  goods  {mostrencos) ; 
that  is,  which  have  lost  the  owner ;  but  in  Spain  they  are  not 
considered  as  such,  because  they  belong  to  the  crown  {^eal  ca- 
mara),  and  the  cognizance  of  them  appertains  to  the  ordinary 
justices,  and  not  as  was  formerly  the  case  to  the  subdelegates  of 
the  cruzade,  according  to  the  last  provision  of  9th  Oct.  1766  ^^, 


•«  N.l.  tit.«S.  Lib.  10.  Nov.  Rec. 
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which,  without  doubt,  annuls  the  former  laws  which  treated  of 
mostrencosj  and  particularly  aut  un.  tit.  9.  lib.  1.  Rec.  ^^ 

Mines  of  gold,  silver,  quicksilver,  &c.  ponds  of  salt  and  other 
salt  pits  belong  also  to  the  royal  patrimony,  LI.  2  &  4.  tit.  13.  LI.  i&  a.  tit.  is 
Lib. 6.  Rec,  andL.  19.  tit.  8.  Lib.  9.  Rec.  Wherefore  Philip  II.  ^'^^i^^.^; 
by  an  ordinance  of  1584,  which  is  L.  9.  tit.  13.  Lib.  6.  Rec,  Nov.  Rec. 
grants  permission  to  his  native  subjects,  and  to  foreigners  to  work  ^^^^  ^, 
and  improve  mines,  and  concedes  various  rewards  {mercedes)  and 
privileges  to  the  discoverers  of  them,  ordering  that  care  should  % 

be  taken  not  to  do   any  injury  to  the  estates  of  individuals; 
and  that  there  be  paid  to  the  king  the  fifth  ^^  of  the  product  and      [  94  ] 
other  duties  therein  expressed :  and  he  renews  L.  4.  tit  13.  Lib.  6.  L-S.tit.is.  & 
Rec  and  L.5.  tit.  13.  Lib.  6.  Rec.  *^  in  as  far  as  they  are  not  con-  S^sInw^ ' 
trary  thereto.     This  law  hath  been  limited  in  some  things  by  ^*^ 
L.  10.  tit.  13.  Lib. 6.  Rec.  tit.i8.  Lib.9. 

The  treasure  which  is  found  upon  the  earth  or  concealed  in  it^^^*  ^^* 
by  any  one,  is  applied  to  the  benefit  of  the  Exchequer  {aljisco)^ 
with  a  reservation  of  the  foui*th  part  for  the  finder,  who  ought 
to  communicate  the  discovery  to  the  justice,  L.  1.  tit  13.  Lib.  6.  L.s.tS8. 
Rec.,  which  alters  L.45.  tit.  28.  P.  3.  See  Lagunez  de/ruct.  part  1.  ^^^*  ^*'''' 

Cl^.  11.  L.45.tS8.P.3. 

The  other  natural  original  mode  is  accession,  or  the  right  of  Cap.  7.  Of  tbe 
acquiring  the  augmentation  or  improvement  which  any  thing  be-  natunl  aug- 
longing  to  us  receives.     It  is  divided  into  that  caused  by  nature,  jj^",^*'"  °\  ^ 
and  that  produced  by  industry.     The  natural  kinds  of  accession  the  thing,  and 
are,  1st,  The  young  of  animals  which  belong  to  those  whose  ^f. 
property  the  females  are,  L.25.  tit.28.  P.  3.^*  2d,  The  island  L.25.t.28.P.s. 
that  rises  in  a  river  which  belongs  proportionally  to  the  estates 
which  border  on  the  bank  to  which  it  is  nearest  or  most  imme- 
diate, LI. 27,  28,  &  29.  tit.28.  P. 3.      3d,    The  increase  which  L1.27,28,«9. 
rivers  cause  by  degrees  to  an  estate,  will  belong  to  the  proprietor  ***S'^«^* 


'^  Nota  2.  tit. 3.  Lib.  10.  Nov.  Rec:  but  a  year  and  two  months  were  al- 
lowed for  the  owner  to  reclaim  his  goods  after  their  delivery  to  the  jtlstice 
or  aictUde,  as  directed  by  LI.  1,2.  &  4.  tit.  22.  Lib.  10.  Nov.  Rec:  during 
which  time,  the  finder  or  person  asserting  his  privilege  to  the  bienet  mat- 
trencoi^  was  to  cause  them  to  be  publicly  proclumed  once  a  month,  on  a 
nuu'ket  day,  in  order  to  afibrd  the  owner  the  opportunity  to  claim  restitution 
of  his  property.  ^ 

*^  See  the  Law  4.  tit.  18.  Lib.9.  Nov. Rec,  referred  to  in  the  text:  and 
noto  1  &  2.  ibid. 

^  See  Nota  a.  L.5.  tit.  18.  Lib.9.  Nov.  Rec 

14  Except,  says  the  law  quoted  in  conclusion,  there  should  exist  a  custom  in 
the  particular  place,  or  an  agreement  between  the  proprietors  of  the  ms^e  and 
female  to  the  contrary. 
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L.S6.t.89.P.s*  of  it;  but  not  that  caused  by  a  sudden  overflow,  L. 26. tit. 28. 

P.  3.  4th,  The  land  which  is  left  dry  by  the  change  of  the  cur- 
rent of  a  river,  is  divided  between  the  owners  of  the  estates  on 
that  bank ;  and  the  proprietors  on  the  bank  where  it  takes  its 
new  course,  lose  the  dominion  of  the  land  so  engrossed,  and  the 
new  course  assumes  the  nature  of  the  first  or  original  channel, 

L.si.t.S8.P.s.  L.  31.  tit.  28.  P.  3.    But  if  lands  should  remain  covered  by  an 

L.SS.C28.P.9.   inundation,  the  proprietors  shall  not  lose  the  dominion,  L.  32. 

tit.  28.  P.  3.  5th,  If  a  tree  planted  on  one  estate  should  ex- 
tend its  principal  roots  '^  to  the  land  of  another,  the  owner  of 
the  latter  shall  also  be  the  owner  of  its  fruit ;  and  if  it  throws  out 
principal  roots  in  both,  the  proprietors  of  both  the  estates  shall 

L.4S.t.s8.P.8.  equally  divide  its  fruit,  L.43.  tit  28.  P.  3. 

Cftp.8.  Ofin-        To  industrial  accession  belongs  the  union  or  addition  of  ano- 

dustnal  acces-       *  ,  ,     ^  «  .  ^  /• 

lion  or  increase    ^her  person  s  property  to  one  s  own,  ex.  gr.  a  foot  to  a  statue  ot 
•nditi  kinds,      ^^g  same  metal ;  the  writing  to  the  paper ;  a  tablet  to  the  paint- 
ing ;  and  a  house  to  the  soil.     In  these  cases  the  accessory  or 
addition  belongs   to  the  owner  of  the  principal;  the  foot,  in 
respect  of  the  statue,  the  writing  in  respect  of  the  paper,  the 
[  95  ]       tablet  in   respect  of  the  painting,  the  buildings  and  fruits  in 
respect  of  the  land  on  which  they  were  planted  or  sown,  and  the 
materials  in  respect  of  the  building,  being  considered  as  accesso- 
ries ;  but  he  who  united  or  added  another's  property  with  or 
to  his  own,  or  worked  on  it  with  good  faith  ^^  {con  buena  fe\ 
shall  be  entitled  to  remuneration  for  the  expenses  and  improve- 
ments from  him  who  acquires  them  by  reason  of  the  accession ; 
and  if  he  proceeded  with  bad  faith  {jnala  fe)  he  loses  the  whole,  as 
L1.95,96,S7,     explained  with  a  variety  of  examples '^  by  LI.  35,  36,  37,  38, 

38.42,49.1.88.  42  &  43.  tit.  28.  P.  3.,  which  have  copied  all  that  the   Roman 
* 

laws  say  upon  the  subject. 

A  species  of  industrial  accession  is  the  specification  or  for- 
mation of  a  new  kind  of  thing,  with  the  material  of  another,  as  if 
from  grapes  wine  be  made,  a  vase  from  silver,  &c.  If  the  ma- 
terials of  which  the  thing  is  constructed  cannot  be  reduced  to 
their  original  state,  they  shall  belong  to  him  who  made  it  in 
good  faith,  on  paying  the  value  of  the  materials  to  the  owner. 
And  if  it  be  possible  to  reduce  them  to  their   original  state, 


1^  The  law  auoted  in  the  text,  L.43.  tit. 28.  P. 3.,  says,  those  from  which 
it  derives  nourisnment.  There  would,  perhaps,  be  some  difficulty  in  ascer- 
taining this  fact. 

>6  t.  e,  supposing  it  to  be  his  own. 

'7  And  some  qualifications. 
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the  thing  shall  be  given  to  the  original  owner  of  the  materials, 
who  shall  satisfy  the  party  for  the  expense  occasioned  in  forming 
the  new  thing ;  but  in  case  of  acting  in  bad  faith,  the  workman 
shall  lose  his  labour  and  expenses,  L.33.  tit.28.  P.S.  L.ss.t.88  P.s. 

Mixtion  {mixtion)  results  from  the  mixture  of  materials  of  one 
kind  with  those  of  another,  and  therefore  he  who  mixes  his  own 
gold  with  that  of  another,  never  makes  it  his,  although  he  may 
have  done  it  with  good  faith,  L.34.  tit.28.  P.S.  and  if  they  L.S3.t.S8.P.s. 
should  be  mixed  by  chance  or  by  the  will  of  the  owners,  they 
shall  be  common,  they  being  such  as  can  be  separated ;  and  if 
this  be  not  possible,  each  shall  preserve  his  property  in  his 
share,  L.34.  tit.28.  P.S.  L.34.t28.P.s. 

Tradition  or  delivery  itradicion\  which  is  the  derivative  mode  S^'  ^'  9^.^'- 
ot  acquirmg  dommion,  is  made  when  men  give  possession  of  kinds, 
their  property  to  others  for  some  lawful  reason,  L.46.  tiu28.  P.S.  L.46.t.28.P.s 
It  is  corporal,  as  if  delivery  be  made  of  the  thing  into  the  hands 
of  him   who   purchases    it,   &c.,    L.  46.  tit.  28.  P.  3.   and   also  L.46.t.28.P.s. 
fictitious  or  feigned,  as  in  the  case  where  one  should  transfer  or 
aliene  a  thing  which  he  hath  lent  to  another,  L.47.  tit.28.  P.S.  L.47.t.28.PiS. 
This   takes  place  in  respect  to   things  corporeal   as   well  as 
incorporeal;  and  as  demonstrated  by  the  examples  referred  to 
in  LL46,  and  47.  tit. 28.  P.S.  IJ.46&47. 

tlLSS.P  S 

Symbolical  tradition  or  delivery  is  when  one  thing  is  delivered  o«  -i 

in  token  or  earnest  {serial)  of  another,  the  dominion  of  which  it 
is  desired  to  transfer;  ex.gr.  if  the  keys  of  the  granar}'  be 
delivered,  which  contains  the  corn  which  is  sold,  see  LI.  6,  7,  ^•^•7&8.t.so. 
and  8.  tit  SO.  P.  S. 

The  modes  of  acquiring  full  dominion,  according  to  the  civil  Cap.  lo.  Of  the 
or  municipal  law,  are  prescription,  donation,  and  other  contracts  quiring  fuU  or 
of  which   we  shall  speak  hereaftef :  ^e  are  now  treatini?  of  complete  do- 
prescription  as  having  a  very  natural  connection  or  affinity  with  ingtotbeci?il 
possession,  which  we  are  to  consider  as  accessary  to  dominion,  ^^/j^^!^ 
although  it  may  happen  that  it  is  sometimes  found  separate.  dWl). 

Prescription  is  to  hold  the  property  or  thinir  of  another  for  a  C»p.ii.Of  pre- 

,  *  r     u      w  o  icnptiony  and 

certain  time,  and  to  make  it  thereby  one's  own,  so  that  the  the  thlngi which 
right  owner  cannot  afterwards  deprive  you  of  it.     To'  constitute  •"f***^^  ^ 
prescription,  good  &ith  {buena  fe\  just  title,  and  capacity  of  the 
thing  for  the  purpose,  and  of  the  person  who  prescribes,  are 
necessary ;  as  also  continued  or  uninterrupted  possession  for  a 
determinate  time,  L.  9.  tit  29.  P.  3.  L.9.tit.29.P.s. 

Good  &ith   consists   in   the   possessor's  believing  that   the  §  i*  Of  good 
person  firom  whom  he  received  the  thing,  had  right  to  aliene  or  ^^y  ^  ***" 

transfer  it,  L. 9.  tit 29.  P.S.  and  therefore  there  will  not  exist  L.9.tit.S9.P.$. 
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good  &ith,  1st,  If  the  right  owner  of  the  thing  sold  warns 
or  gives  notice  to  the  purchaser  that  it  does  not  belong  to  the 

L.io.t.29iP.3.  vendor,  L.  10.  tit. 29.  P.S.    2d,  Nor  if  one   purchases  a  thing 

from  a  minor,  a  madman,  or  the  attorney  of  another,  fraudulently 

L.ii.t.29.P.3.  or  coUusively  inducing  him  to  dispose  of  it*®,  L.ll.  tit  29.  P.S. 

Sd,  But  there  will  exist  good  faith  in  one  who,  when  he  receives 
the  thing,  believes  the  person  from  whom  he  makes  the  purchase 
to  be  the  right  owner,  and  he  ought  to  be  in  possession  of  it  all 
the  time  necessary  by  law  to  acquire  the  right  of  prescription  ; 
so  that  if  before  the  completion  of  this  time  bad  &ith  intervenes 

L1.12&14.        he  cannot   presenile '^  LI.  12.  and   14.  tit  29.  P.S.  unless   he 

tit.29.P.3.  .  r  T        7 

received  the  thing  by  way  of  gift,  or  exchange,  in  which  cases 
L.i2.t.29.P.3.   good  faith  at  the  time  of  delivery  is  suflBcient  ^,  L.12.  tit29.  P.S. 

4th,  In  the  same  way  if  such  possessor,  knowing  that  the  thing 
did  not  belong  to  the  person  who  transferred  it  to  him,  should 
sell  it  to  another  before  the  expiration  of  the  time  necessary  to 
complete  his  prescriptive  right,  the  latter  cannot  take  it  by 
prescription,  because  there  existed  bad  faith  at  the  time  of  its 
L.i2.t.29.P.3.  passing  to  him  ^*,  L.  12.  tit29.  P.3.,  so  that  it  follows  that  there 

must  exist  good  faith  at  the  commencement  of  the  possession  of 
L.i2jt.29.P.3.  the  thing,  L.12.  tit 29.  P.S.     5th,  If  with  respect  to  slaves  or 

animals  this  bad  faith  supervenes  before  the  females  conceive 


'^  For  a  less  price  than  its  real  value.    See  the  law  quoted  in  the  text. 

'9  In  other  words,  if  he  is  conscious  that  he  derives  his  possession  from  a 
wrong  doer,  the  right  of  prescription  is  at  an  end. 

^<>  The  difference  pointed  out  by  L.  12.  tit.  29.  P.3.,  between  the  possession 
acquired  under  a  transfer  by  i^ft  or  exchange,  and  under  that  by  sale,  b  not 
noticed  in  the  text.  It  would  appear  from  the  law  cited,  that  in  the  two 
first-mentioned  cases  of  donation  and  exchange,  bona  Jidti,  in  the  person 
prescribing  was  sufficient  at  the  time  of  delivery  to  him  of  possession ;  and 
that  the  previous  or  afler  belief  on  his  part  oi  wrong,  or  malajidei  in  the 
person  from  whom  he  derived  possession,  would  not  interrupt  or  put  an  end 
to  bis  prescription  ;  but  that,  in  the  case  of  transfer  by  sale,  bona^des  in  the 
possessor  was  essential,  both  at  the  time  of  his  making  the  bargain,  and  of 
his  receiving  possession.  There  seems  also  to  exist  a  variance  between  the 
canon  and  civil  laws  with  respect  to  the  interruption  and  destruction,  or  non 
ditto  of  the  prescriptive  right,  in  the  case  of  a  bonil  fide  possessor  arriving  at 
the  subsequent  knowledge  of  the  tortious  title  of  the  person  from  or  through 
whom  he  derived  possession ;  which  is  adverted  to  by  Wood,  C,  L.,  book  2. 
c.4.  p.  166.     J  Brovme's  C,L.  ch.  8.  p.  247. 

^'  This  appears  a  very  extraordinary  distinction,  for,  adverting  to  what  was 
said  in  note  20,  and  referring  to  L.  12.  tit.  29.  P.  3.,  it  would  seem  that  a  pur- 
chaser, in  whom  there  existed  boTia  fides  at  the  time  of  bargain  and  delivery, 
regarding  the  contract  or  transfer  as  that  of  sale  from  a  wrong  doer,  might 
perfect  his  title  by  his  uninterrupted  completion  of  the  prescriptive  term, 
though  he  should  af^r  such  delivery  to  him,  come  to  the  knowledge  of  the 
tortious  conduct  of  the  vendor ;  but  th^t  if  with  such  knowledge  he  should, 
before  the  expiration  of  the  time  required  to  complete  his  prescriptive  pos- 
session, sell  to  a  third  person,  the  right  of  prescription  would  cease  or  be 
destroyed. 
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or  are   with  young,  he  shall  not  acquire  the  young  ^*^,  L.5.  I-5.tit.«9.P.s. 

tit.  29.  P.S.     6th,  There  is  not  bad  faith  in  one  who  acquires  a 

thing  throng  the  medium  of  an  attorney,  if  the  latter  informed       [  97  ] 

his  constituent  that  it  was^  transferred  to  him  by  a  just  title, 

although  it  be  &lse ;  because  the  error  arises  in  respect  of  the 

principal  by  a  lawful  reason  or  way,  L.  14.  tit.29.  P.S.  L.i4.t.89.P.s. 

Just  title  consists  in  the  cause  or  consideration  by  which  f  s.  Ofsjufi 
possession  of  the  thing  is  obtained,  being  one  of  those  by  reason 
of  which  dominion  is  acquired,  as  purchase,  gifl,  inheritance,  &c., 
L1.9,  14,  and  15,  tit. 29.  P.3.  LL9.14&15. 

There  is  capacity  in  the  thing  if  it  is  from  its  nature  capable  ^  3  ^^'fl 
of  prescription,  and  therefore  sacred  and  religious  things  can't  padtjofthe 
be  acquired  by  time,  nor  civil  jurisdiction^^,  nor  tributes  and  ^^' 
royal  rights,  L.  6.  tit.  29.  P.  S.  L.6.tit.29.P.s. 

In   order  that  the  person  may  be  able  to  prescribe,   it  is  $4^0ftiieca- 
necessary,  1st,  That  he  be  of  sane  mind ;  wherefore  the  madman  S^J^u*^*** 
and   idiot   {desmemoriado)   cannot   begin   to   prescribe;   but   if 
previously  to  becoming  mad  such  a  one  began  to  acquire,  the 
capacity  of  person  will  continue  in  and  enure  to  him  or  his  heirs, 
L.2.  tit  29.  P.S.     It  will  be  sufficient  that  the  capacity  exists  in  L.3.tit.S9.P.8. 
the  attorney  who  may  prescribe  for  the  principal ;  in  which  case 
the  bad  faith  of  the  former  does  not  prejudice  the  latter,  as  we 
have  already  said,  LI.  1 S,  and  1 4.  ^^  tit.  29.  P.  S.    Mortgagee  and  L1.13  &  14. 
lessee  cannot  prescribe,  because  they  are  in  possession  in  the  ***'^^*^'^' 
name  of  another,  L.4.  tit.  15.  Lib.  4.  Recop.     4th,  Nor  can  one  Li.t.8.La>.ii. 
joint  heir  or  co-partner  prescribe  ac^ainst  another,  L.5.  tit  15.  ^^'  ^^' 

T'x.  A     xy  L2.t.8.Lib.ll. 

L»ib.4.  Kec.  Nov.  lUc. 

Continued  or  uninterrupted  possession  is   necessary  to  the  f  5.  Of  pos- 
acquiring  the  thing.     By  possession  we  understand  the  lawful  ^^*  ^^  *** 
possession  {tenencia  derecha)  which  a  man  has  of  things  corporeal 
with    the  assistance  of  the  body  and   mind,  L.I.  titSO.  P.S.  L.i.tit.so.P.3. 
There  are  two   soils   of  possession ; .  one   natural,   as   when 
corporal  possession  is  had  of  the  thing,  as  of  a  house,  an  estate^ 
&c.,  L.2.  tit.  SO.  P.S.,  and  the  other  civil,  or  by  permission  or  L.s.tit.saP.s. 
sanction  of  law,  as  when  a  person  goes  out  of  or  quits  his  house 
with  an  intention  of  not  relinquishing  it,  then  he  is  in  possession 
by  will  {de  voluntad),  and  this  is  as  valid  as  though  he  were  in 

corporal  possession,  L.  2.  tit  SO.  P.S.     The  possession  of  things  L.s.tit90.P.s. 

•  ^ 

^  No  more,  it  is  presumed,  than  he  would  acquire  the  mothers,  in  case  they 
should  have  been  obtained  originally  by  theft  or  unlawful  means.     See  L.2. 
tit. 8.  Lib.  11.  Nov.Rec:  and  Azevtdo,  on  L.5.  tit.  15.  Lib. 4.  Rec  n.  IT,  18. 
•    «  See  L.  4.  tit  8.  Lib.  1 1 .,  Nov.  Rec. 
Superfluous ;  does  not  bear. 
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incorporeal,  as  services  {$ervidumbres\  lights  (derechos),  &C.9  is 
l,.i.tit.so.P.s.  proved  by  use  and  the  sufferance  of  the  owner,  L.I.  tit  SO.  P.S. 
§6.  WtMxan  Every  person  of  sound  mind  may  gain  the  possession  of 
po^Mi^on  5?*"  things  by  himself  or  by  another,  duly  authorised  or  empowered 
things.  by  him.     Hence  it  is,  1st,  That  children  acquire  or  hold  pos- 

[  98  ]  session  for  their  parents,  and  the  attorney  for  his  principal, 
L1.S&  ii.t.so.  Ll-Sy  and  11.  tit  SO.  JP.  3.  2d,  The  guardian  or  curator  for  the 
P.S.  ward  or  minor,  the  madman,  and  the  spendthrift  {degastadjor\ 

L.4.tit80.P.3.  L.  4.  tit  SO.  P.  3.  The  officer  of  the  corporation  (g/ib'o/ <2e/ comfin) 

of  any  city  or  town  for  the  corporation  whose  officer  he  is, 
L.4.titao.F.s.  I-«*4.  titSO.  P.3.      4th,    Labourers   and   ploughmen   who  are 

tenants  or  lessees  of  any  estate  for  the  proprietor  of  it, 
L1.5&9.t.sa  Ll*^s  and  9.  tit  30.  P.S.  5th,  He  who  should  promise  to  hold 
P*>*  possession  of  a  thing  for  the  person  in  whose  name  he  promises 

L.3.t.ao.P.s.    to  possess  it,  L.  3.  ^^  tit  SO.  P.  3.     6th,  The  friend  or  inn-keeper 

{huesped)f    &c,    for    him   in   whose  name   he   has  possession, 
L.  12.  tit 30.  P.S.     Possession  is  also  gained   by  those  modes 
which  traasfer  dominion;  of  which  various  examples  may  be 
1X7,8,9,10,     seen  in  LI.  7,  8,  9,  10,  11,  and  15.  tit  SO.  P.S. 
^^*^nf  aL  ^  possession  consists  in  corporally  or  mentaUy  possessing 

modMofloiiiig  {tenencia)  the  thing,  it  follows  diat  the  possession  of  personal 
^  property  (muebles)  will  be  lost,  1st,  Always  when  the  thing  is 

reduced  to  that  state  in  which  it  cannot  be  possessed  corporally, 
L1.14&  17.  nor  by  will  (&  voUmtad\  of  which  examples  are  given  in  LI.  14 
tH.aaP.s.        and  17,  tit  SO.  P.S. ;  but  in  those  cases  the  owner,  although 

he  loses  the  possession,  does  not  lose  the  dominion,  and  there- 
L.14.L30.P.S.  fore  may  recover  the  thing  from  the  possessor,  L.  14.  tit  80. 

P.S.  2d,  The  posisession  of  real  property  {coscls  raices)  is  lost, 
if  die  possessor  is  evicted  by  force ;  if  when  he  is  not  present, 
«n€»ther  enters  on  it  and  prevents  his  re-entry ;  and  if,  seeing  that 
another  enters  on  his  property,  he  submits  to  it  and  does  not 
L.i7.t.saP.8.  drive  out  the  intruder,    L.  1 7.  tit  SO.  P.S. ;   but  in  neither  of 

these  cases  does  he  lose  the  dominion.  ^^ 
§8.  Ofthepri-       No  one  ought  to  be  dispossessed  without  a  hearing,  L.2. 
^^S^oT    ^^  ^  ^*  ^^^-  *•  ^^-^  ^^^  ^^  *®  creditor  of  his  own  authority 
L9.t.8.Lib.ii.  enter  by  force  on  the  property  of  his  debtor,  but  shall  be  obliged 
Not.  Rec         ^  puTSue  his  remedy  by  another  mode,  as  laid  down  by  LI.  5  &  6. 


^  QtMrre  L.  5.,  t6i(2. 

^  And  he  has  his  remedy  at  law,  to  expel  the  disturber  or  disseisor,  and 
recover  back  possession.  See  L.  1.  dt.  8.  Lib.  1  l.,Nov.  Rec;  and  L.  lO.  tit  39. 
P.  3.,  as  to  possession  obtained  by  violence  or  robbei7 :  also  L.3.  tit.  8.  Lib.  1 1. 
Nov. Rec;  and  L.  1.  tit 34.  Lib.  II.,  ibid. 
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tit  15.  lib.  4.  Rec;  neither  can  the  property  of  the  deceased  Ll.SA5.ttt8. 
be  taken  possession  of  without  the  will  of  the  heirs,  nor  the  in-  rJ^'"'       ' 
heritance  of  one  who  is  in  the  service  of  the  king,  L.3.tit.  15.  L.3.t.9.Lib.ii. 
Lib.  4.  Rec. ;  but  he  who  possesses  the  thing  a  year  and  a  day  ^®^*  '^•^ 
in  the  lace  of  the  claimant  or  plaintiff,  according  to  the  custom 
of  some  cities,  ought  not  to  be  compelled  to  answer  with  respect 
to  the  possession,  provided  he  have  it  ^^  with  title  and  good  faith 
L.  3-  tit.  1 5.  Lib.  4.  Rec  L.3.t. s. Lib. 1 1. 

Continued  or  uninterrupted  possession  for  the  time  pointed  1 9,  'oona»^ 
out  by  the  laws,  causes  prescription.  Hence  it  follows,  1st,  That  ^"•^fJVJjJ'^i 
possession  being  interrupted  or  impeded  by  any  reason  or  cause,  tinued  or 


also  interrupts  or  impedes  prescription;    so  that  in  order  to  te™p««lpoi- 

mson  AS  coll* 

prescribe  subsequently,  the  person  must  begin  to  possess  anew,  idtutiiif  pn- 
L.29.  tit.  29.  P.  8.     2d,  That  prescription  is  interrupted  by  the  «**«»• 
interposition  of  a  judicial  demand,  or  even  by  a  simple  com- 
plaint (querella),  and  by  a  claim  made  before  the  neighbours  of      [  99  ] 
the  place  where  the  house  or  property  is  situate ;  and  if  the  pos- 
sessor be  a  minor  before  his  guardian,  L.29  and  SO.  tit.  29.  P.S* 
Sd,  That  if  the  debtor  wishes  to  gain  by  time  or  prescription 
what  he  owes,  and  renews  the  obligation,  or  makes  an  acknow- 
ledgment of  the  debt,  in  this  case  the  prescription  is  interrupted, 

L.29.  tit.  29.  P.8.  L.29.t.99.  P.3., 

The  time  in  which  things  are  prescribed,  is  comprehended  M®*  ^f"™ 
under  the  two  kmds  of  prescription,  immemorial  md  temporal.  neceMry  to 
The  first  is  proved  by  witnesses  of  good  fame  or  character,  who  iw«cribe, 
depose  to  having  seen  the  person  in  possession  of  the  thing  or 
property  for  40  years,  and  having  heard  their  ancestors  say  that 
they  never  saw  nor  heard  any  thing  to  the  contrary,  L«l.tit7.  jji'JJJ'NU 
Lib.  5.  Rec.'®     By  immemorial  possession,  the  seignory  or  do-  Rec. 
minion  of  cities,  towns,  and  civil  and  criminal  jurisdiction,  are 
acquired ;  but  not  that  which  kings  possess  by  their  pre-eminence 
and  prerogative,  nor  taxes,  nor  tributes,  L.I.  titl5.  Lib. 5.  Rec,  I^o^,  11^ 
which  ought  to  be  taken  as  an  exception  to  what  we  have  before 
said.     Neither  by  it  are  duties  {alcabalas)  prescribed,  although 
the  doing  so  may  have  been  tolerated  or  permitted,  L.2.  tit  15.  ^soi.  Rec 
Lib.  4.  Rec.     Nor  is  the  right  to  raise  or  levy  taxes  or  imposi- 
tions acquired,  L.8.  tit  1 5.  Lib. 4.  Rec     It  may  be  remarked,  -^^^  i^^ 
that  the  right  of  prescription,  as  to  dominion  or  property,  is  in- 
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«7  See  L.5.  tit.  8.  Lib.  1  l.,Nov.  Rec,  ad  Jin. 
^^  See  also  L.  5.  tit  s.  Lib.  11.,  Nov.  Rec. 
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L.6.t.8.Lib.n.  terrupted  by  the  interruption  of  possession,  L.7.  titl5.  Lib.4. 

f  11.  Of  the  ^  Temporal  prescription  is  confined  or  limited  to  a  certain 
fyrlmnonS^  number  of  years.  To  this  sort  belong,  1st,  The  limitation  of  a 
or  limited  pre.  year,  in  which  the  claim  to  the  penalty  incurred  by  judicial  bail 
L^'^tiLH  ^^^  producing  the  person  bailed,  is  prescribed,  L.IO.  tit.  16. 

Lib.  10.  Nov.  Lib.  5.  Rec  2d,  The  prescription  of  three  yeu's,  in  which  per- 
iTis^n  *^"^  property  is  acquired  ^^  LI.  15.  &  17.  tit  29.  P.  8.,  and  the 
t.29.F.3.  salaries  or  wages  of  apothecaries,  spice  venders,  and  other  trades- 

]ub^ia^N  °*^°'  ^^  mechanics^,  in  respect  of  their  wares  and  work,  L.9. 
Bee.  tit.  15.  Lib.4.  Rec.;  and  the  fees  {salarios)  of  advocates  and  so- 

Lj9.tit.li.  licitors  are  prescribed,  L.32.  tit.  16.  Lib.  2.  Rec.  3d,  The  pre- 
NoT.  Bee.  scription  often  years,  in  which  real  property  {las  raices)  is  acquired 
L.i8.t.89.F.s.  among  persons  present,  L.  18.  tit.  29.  P.  8.;  and  in  which  the 
L.5.t8.Lii>.ii.  executive  action  is  barred,  L.6.  tit.15-  Lib.4.  Rec.    4th,  That  of 

twenty  years,  which  prescribes  the  right  of  absent  persons  to 
L.is.t.S9.  fCs.  real  property,  L.18.  tit29.  P.8.,  and  the  personal  action  and 

[  100  ]      execution  (executoria)  irranted  thereon,  L.6.  tit  15.  Lib.4.  Rec^* 
L.5.t8.Lib.ll.  ^  '  ^ 

Not.  Bee.  - 

V  See  the  exception  in  the  case  where  such  property  is  mortsaeed  or 
pledged,  in  L.  17.  tit.  29.  P.3. :  and  see  also  the  cases  m  L.  1.  'tit.  8. XSn  11., 
Nov.  Rec.  in  which  plea  of  prescription  cannot  be  set  up. 

90  Of  any  servants,  adds  Palacios,  if  they  have  not  demanded  from  their 
employers  their  wages  within  three  ^ears  after  they  quitted  their  service. 

91  Great  doubt,  and  some  obscurity,  have  been  thrown  upon  the  efiect  of 
this  law,  as  it  regards  the  prescription  of  personal  actions,  and  the  execution 
{executoria)  granted  thereon,  in  consequence  of  the  conflicting  speculations 
and  opposite  conclusions  of  the  learned  commentators.  The  first  part  of  the 
law  prescribes  the  right  of  execution,  on  a  simple  obligation,  in  ten  years,  and 
then  proceeds  to  say,  **  y  la  accion  personal  y  la  executoria  dada  sobre  eUa 
se  prescriba  por  veinte  aHot,  y  no  menoi**  but  extends  the  period  of  prescrip- 
tion to  thirty  years  in  the  case  of  a  mortgage  or  hypothecary  security,  or  m 
that  where  the  obligation  is  mixed,  being  personal  and  real.  The  doubt 
started  is,  whether  the  right  of  execution  granted  on  a  sentence,  declared  a 
case  adjudged  *'  eotajuzgada,^*  arising  out  of  a  personal  action,  is  prescribed 
by  ten  years*  silence,  or  whether  it  is  entitled  to  the  full  extension  of  the 
twenty  years  allowed  for  the  prescription  of  the  original  action  itself,  without 
reference  to  the  time  that  may  have  elapsed  between  the  date  of  the  cause  of 
action,  and  the  obtaining  the  sentence ;  supposing,  of  course,  it  did  not  exceed 
the  entire  limited  duration  of  the  prescription.  Supporters  of  both  opinions 
are  found  Amongst  the  most  learned  annotators  on  the  laws  of  Spain,  and  it 
may  perhaps  be  considered  presumptuous  in  the  translator  of  this  work  to  pre- 
tend to  solve  the  doubt  raised  on  the  occasion ;  but  he  hopes  he  may  be  per- 
mitted to  offer  some  observations  on  the  point,  without  subjecting  himself  to 
such  a  charge.  The  noble  and  learned  Author  of  the  Practical  Institutes  on 
Civil  Actions,*  e/  Conde  de  la  Canada^  P.  2.  ch.  13.p.  464.  N.34.,  in  referring  to 
this  dispute  of  commentators,  has  pronounced  m  favour  of  those  who  have 
advanced  the  second  doctrine,  mth  due  submission,  however,  to  so  justly 
respected  an  authority,  the  opinion  the  noble  writer  has  espoused,  does  not 
appear  correct :  but  it  would  seem,  the  law  meant  the  prescription  of  a  per- 
sonal action  to  begin  to  count  from  the  time  the  cause  of  action  itself  arose, 
and  to  bar  or  limit  the  party's  claim,  including  his  right  to  proceed  executively 
thereon,  afler  the  conqlusion  or  adjudication  of  sentence  m  the  ordinary  pro- 
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5th,  That  of  thirty  years,  in  which  property  generally  is  acquired, 
even  without  good  fidth;  with  the  difference,  that  in  case  of 
there  being  good  &ith,  if  another  deprives  the  possessor  by  pre- 
scription of  the  property,  he  may  sue  for  its  recovery,  unless  it 
be  the  right  owner  who  ousted  him ;  but  if  he  possessed  it  with 
bad  &ith,  he  cannot  demand  back  the  possession,  except  in  cases 
where  the  property  was  stolen  from  him,  or  he  was  deprived  of 
it  by  the  judge  for  not  answering  on  citation,  and  he  should  not 
demand  it  within  the  year,  L.21.  tit  29.  P.  3.  Actions  real,  ^2^-^2^'^:^- 
hypothecary,  and  mixed,  are  also  prescribed  in  thirty  years,  L^5.t^Iili»ii. 
Lb6.  titl5.  Lib.  4.  Rec. 


ceis  in  the  prescribed  term  of  twenty  years.    The  law  evidently  intended  to 
plac^  a  mortgage,  or  hypothecary  convention  or  obligation,  upon  a  higher 
footiiig  than  a  mere  personal  action,  unsupported  by  such  a  highly  considered 
security ;  which,  from  its  public  nature,  m  the  mode  of  registry  I'equired  by 
the  Spamsh  law  for  its  validity,  warned  the  public  of  the  debt  due  by  the 
debtor,  and  of  the  security  possessed  by  the  creditor.    Now,  if  this  were  not 
the  case,  and  it  had  been  mtended  by  the  law  under  consideration  to  give 
this  much  favoured  security  no  advantage  over  a  mere  personal  action,  as  to 
its  prescription,  any  provision  or  notice  with  regard  to  the  time  for  prescribing 
a  mortgage  was  superfluous.    But  if  the  opinion  of  the  writers,  to  which  the 
noble  and  learned  author  adverted  to  has  given  hb  high  sanction,  were  to  be 
adopted,  a  naked,  silent,  personal  action  would  be  on  an  equal  footing  with 
a  public  registered  mortgage ;  for  a  party  suing  out  an  execution  on  a  judg- 
ment confessed  or  awarded  in  a  personal  cause  adjudicated,  by  the  expiration 
often  years,  might  claim  the  benefit  of  twenty  more  years  of'^  silence  or  inac- 
tivity, without  the  plea  of  prescription  being  available  against  him,  and  thereby 
secure  to  himself  altogether  as  long  a  sanction  for  forbearance  or  negligence, 
as  if  his  demand  had  l^n  originally  founded  on  mortgage.    It  is,  however,  to 
be  observed,  that  the  words  of  the  law  are  ''y  /a  accion  personal^  y  la  ejcect^ 
toria  dada  sobre  ilia  se  prescriba"  (in  the  singular),  and  it  may  be  thence  urged 
that  the  conjunction  is  used  disjunctively,  and  not  copulatively.    The  reader 
may  form  his  own  conclusions  upon  the  point,  by  referring  to  the  noble  corn- 
nil^  of  the  Practical  Institutes  m  the  Number  quoted ;  and  in  those  preced- 
mg  it,  to  Number  29.  inclusive.  Also  to  Carlevalde  Judiciis^  tit.  5.  disput.4.  N.6.' 
et  seq.  Axevedo  on  L.  6.  tit.  15.  Lib.  4.  de  la  Rec.  No.  42.  Anton,  Gritmez*  on 
L.63.  Toro ;  ParladorUu  rer.  Quotidian,  Lib.  I.  Cap.  1.  §  14.  p.  14, &c. 
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TITLE  III. 


OF   TESTAMENTS   AND   INHERITANCES. 


Fral.titlS,P.6. 

Cup.!,  f  1.  Of 
tattaments,  and 
tiwir  kindi* 

L.l.titl.P.6. 


L.l.lit.18* 
Lib.10.NoT. 


L.9.t.l.P.6. 

L.S.titl8. 
Lib.  10.  Not. 
Rec. 

f  8.  Wbo  may 
make  atosta- 
ment. 
L.lS.t.l.P.6. 

L.4.titl8. 
Lib.  10.  Not. 
Bee. 


JL HE  second  right  in  the  thing  is  that  by  inheritance ;  which  is 
no  more  than  the  right  of  succeeding  to  the  property  which  a 
a  deceased  person  had  at  the  time  of  his  death :  an  inheritance  is 
gained  by  testament,  or  ab  intestaio^  Prolog,  tit  IS.  P.  6. 

Testament  is  a  testimonial  in  which  is  contained  and  set  forth 
the  will  of  him  who  makes  it,  establishing  or  appointing  his  heir, 
and  disposing,  as  he  thinks  fit,  of  his  property  after  his  death, 
L.I.  titl.  P.6. 

It  is  of  two  sorts,  open  {abierto)  and  closed  {cerrado).  The 
Cfpeiif  or  nuncupative  will,  ought  to  be  executed  before  a  public 
escribano  and  three  witnesses  ',  inhabitants  of  the  place ;  and  if 
the  testator  is  blind,  five  are  necessary;  and  if  there  is  no 
escribanoj  five  witnesses  of  the  place  are  requisite,  unless  they 
cannot  be  met  with,  and  then  three  inhabitants  of  the  place,  or 
seven  strangers  or  non-residents  (Jbrasteros)  will  be  sufficient, 

L.I.  tit.  4.  Lib.  5.  Rec.  The  closed,  or  written  will ',  which  is 
made  in  secret  (en  poridad),  according  to  L.2.  titl.  P.  6.,  is 
delivered  to  the  escribano^  signed  on  the  outside  by  the.testator 
and  seven  witnesses,  with  the  attestation  of  the  escribano,  L.2. 
tit  4.  Lib.  5.  Rec. 

All  those  whom  the  laws  do  not  expressly  prohibit,  may  make 
a  testament,  L.IS.  titl.  P. 6.  Wherefore  1st,  The  child  who 
is  under  the  power  of  the  &ther,  if  a  male  above  fourteen,  or  if  a 
female,  above  twelve  years  of  age,  may  make  a  testament,  L.4. 
tit 4.  Lib. 5.  Rec,  which  alters^  in  this  respect,  L.IS    titl. 


7By  order  of  his  Royal  Highness  the  Prince  Regent  in  Council,  8  th  June,  18 16, 
proclaimed  in  Trinidad  9th  August,  1816,  all  wills,  testaments,  and  codicils  made 
within  the  Island  of  Trinidad,  shall  be  attested  by  three  male  witnesses,  domici- 
liated inhabitants  of  the  place  and  quarter  wherein  the  same  shall  be  made,  or 
of  two  such  witnesses,  and  the  Commandant  of  such  quarter,  riiiff  Appendix  M. 

<  Although  an  open  or  nuncupative  will  may  also  be  in  writing,  according  to 
L.  1.  tit.  1.  p.  6. 

s  L.4.  tit.  18.  Lib.  10.  Nov.  Rec.  does  not  alter  L.13.  tit.l.  P.6.,  it  only 
declares,  that  a  son  or  daughter,  although  under  parental  power,  may  make  a 
teftaroent,  if  of  legitimate  or  competent  ase  to  make  such ;  which  age  is  fixed 
hy  the  law  of  the  6th  ParHda  cited;  and  see  Azevedo  on  L.4,  tit. 4.  Lib. 5. 
Rec  n.  1. 
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P.  6.     2d,  The  madman  cannot  make  a  testament,  nor  the 

spendthrift  (d^astador\  who  shall  be  prohibited  by  the  judge 

from  aliening  his  property,  L.1S.  titl.  P.6.     5d,  Nor  they  L.i8.tit.i.F.6. 

who  are  deaf  and  dumb  from  birth  %  but  those  who  should 

become  so  from  sickness,  are  permitted  to  make  a  testament  if 

written  with  their  own  hand,  L.13.  tit.1.  P.  6.    4th,  The  person  L.is,titi.P.6. 

oondemned  ^  for  crime  may  dispose  by  testament  of  his  property, 

with  the  exception  of  that  confiscated^  L.S.  tit 4.  Lib. 5.  Rec.,  J^^'^^^'IJ' 

which  alters  L.15.  tiLl.  P.  6*     5th,  The  heretic  convict,  or  the  Rec 

adjudged  traitor,  cannot  make  a  testament^,  L.16.  tit.1.  P.6.  L.i5.tit.i.P.6. 

6th.  They  who  embrace  a  religious  order,  may  make  a  testa-      [  105  ] 

ment  before  they  take  the  vow,  but  not  after  {antes  de  la  prqfesion),  l.  I6.tit.  i .  P.6. 

&C   L.17.  tit  I.  P.6.  &  L.  11.  tits.  luih.S.  Fuero  Real,     7th,  L.i7.tlt.i.P.«. 

A  clergyman  may  dispose  of  any  of  his  property  by  way  of  last 

will,  L.S.  tit21.  P.  1.     8th,  The  pilgrim  may  freely  dispose  of  l*«.^«;P-i- 

his  property  by  testament,  L.2.  tit  12.  Lib.  1.  Rec.  lib.i.  NoV. 

The  persons  who  cannot  make  a  testament,  cannot  be  witr  ^^* 
nesses  to  one  \  nor  can  women,  LI. 9  &  10.  tit.  1.  P.6.  } s.  Who-^y 

As  the  will  of  man  is  of  such  a  nature  that  it  varies  in  many  a  wUL 
ways,  L.25.  tit  1.  P. 6.,  the  testator  is  at  liberty  to  change  his  Ll.9&io.t.i. 
testament  as  often  as  he  pleases  up  to  his  death,  L.25.  tit  1.  ^'4^  of  tii* 
P.6.     This  may  happen  in  two  ways,  either  by  making  another  liberty  ofwy-^ 
testament,  or  by  tearing  up  or  destroying  that  already  made.        ment 

Hence  it  is  in  order  that  the  testament  last  made  may  revcdce  L.25.tit.i.P.6. 
or  annul  antecedent  ones,  it  must  be  complete ;  that  is,  with  I*25.tit.i.r.6. 
the  same  solemnities  and  requisites  we  have  before  spoken  of, 
LL21  &  23.  titl.  P.6.     2d,  That  if  m  the  last  testament  the  Ll.si&«3.t.i. 

P.6. 

4  That  is,  if  such  person  be  without  understanding ;  otherwise  be  is  not  pK>- 
bibtted,  it  would  seem.    See  Gr.  Lopez,  Gl.  1 1 .  on  L.  1 3.  tit.  1 .  P.  6. 

^  To  natural  or  civil  death ;  by  which  last  is  meant  banishment  or  trans- 
portation. 

*  That  u,so  declared  bylaw,  as  attaching  to  the  commission  of  the  crime; 
or  shaU  be  declared  coi^scated  by  the  sentence  of  the  Judce.  See  Azevedo  on 
L.4.  tit  4.  Lib.  5.  Rec. ;  and  see  L.3.  tit.  18.  Lib.  10.  Nov.  Kec* 

7  Nor  by  L.16.  tit.  1.  R6.  cited,  can  persons  convicted  of  libels  charging 
others  wHh  infamous  offenoes. 

*  Members  of  religious  osders  (religiotoi),  observes  Paiacua,  cannot  make  a 
will,  and  yet  there  is  no  statute,  or  law,  which  prohibits  theip  from  bein^  wit- 
nesses to  one.  There  are  others,  also,  on  the  contrary,  who  are  prohibited 
from  hmg  witnesses,  and  are  not  prohibited  from  making  a  will.  Such,  in  the 
first  |»lace,  are  wooaen,  those  adjudged  thieves  or  robt^,  persons,  guilty  of 
homicide,  and  those  who  have  committed  similar  ofiences,  L.9.  titl.  P.6. 
Such  persons  labour  under  an  absolute  disability,  differing  from  those  who.  are 
subject  to  a  relative  disqualification.  Sueh  are  children  in  respect  of  the  will 
of odr  parents,  &c.  LI.  14.  tit  16.  P.J. 

Women  are  mentioned  in  the  text  as  an  exception ;  and  theren^ainpgtper- 
tons  set  forth  in  tba  note  of  the  learned  professor,  are  incompetent  as  witnesses, 
bv  reason  of  infamy,  relationship,  interest,  &c.  See  further  LI.  9^10,  &  11. 
titl.  P.6. 
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heir  is  changed  for  a  certain  or  assigned  reason  or  motive  which 

shall  prove  to  be  false,  it  shall  not  deprive  the  first  heir  of  the 

inheritance,  although  the  second  or  l^t  testament  may  take 

L.9i.tit.i.F.6.  effect  as   to   the  bequests  or  legacies,  L.21.  tit.l.  P.6.     Sd, 

That  the  cancellation  of  the  testament  ought  to  be  made  in- 
L.fi4.tit.].P.6.  tentionally,  and  not  accidentally,  L.24.  tiUl.  P. 6.,  which  says, 

that  it  is  enough  to  tear  part  of  the  writing  in  order  to  render 
it  invalid.  ^ 

From  the  liberty  which  every  one  possesses  to  make  a  will, 

it  follows  that  whoever  shall  impede  or  restrain  it  by  fraud  or 

force,  shall  be  deprived  of  that  part  which  he  was  entitled  to 

inherit  or  take  from  the  testator,  and  which  shall  be  applied  to  ^ 

U86&S7.t.i.  the  exchequer  {camara),  LI. 26  &  27.  titl.  P.6.;  and  even  if 

any  injury  results  from  his  conduct,  he  shall  be  obliged  to  make 
L.89.titl.P.6«  satis&ction  to  the  injured  party  in  double  the  amount,  L.  29. 

titl.  P. 6. 
$  5.  Of  tfaertes-       Hence  it  also  arises,  that  another  person  may  be  authorised 
^J'^JJI^J/'^  to  make  a  testament  for  the  principal,  L.6.  tit.  5.  Lib.  3.  Fuero 
(oomiMrio}.       Bealj  who  is  called  delegate  or  substitute  {comisario\  whose 

powers  are  established  under  these  laws.     1st,  That  the  dele- 
C  106  ]     gate  cannot  meliorate  {mejorar\  substitute,  nor  name  an  heir 
L.i.tit.19.        without  special   power '^,  L.5.  tit. 4.  Lib.  5.  Rec.      2d,  Tliat 
1^       ^'     having  only  a  general  power,  he  can  merely  discharge  the  con- 
scientious duties  of  the  testator ;  as  paying  debts,  disposing  of 
the  fifih  for  the  benefit  of  his  soul,  dividing  the  remnant  between 
the  heirs  ab  intestato^  and  if  there  be  none,  disposing  of  it  for 
L.t.tit.19.        pious  uses,  L.6.  tit.4.  Lib.  5.  Rec.     Sd,  That  without  special 
]Uib.ia    or.     pQ^gj.^  jjg  cannot  revoke  the  testament,  nor  any  disposition  made 
IJ.4&5.  t.19.  by  it,  LL8  &  9.  tit.4.  Lib. 5.  Rec     4th,  That  the  heir  being 
L&^ia  No?,     appomted  by  the  testator,  the  comisario  can  only  dispose  of  the 
L.6.tit.i9.        fiifth  ",  L.11.  tit 4.  Lib.5.  Rec.,  and  not  doing  it,  the  heirs  ^* 

Lib.  10.  Not. 

Rec  --.^-__«__ __ 

*  Provided  it  be  not  proved  to  have  been  done  accidentally,  L.  S4.  tit.  1.  P.6. 

ad  fin, 

10  "The  testator,"  sajrs  Palaciot,  "naming  therein  the  person  whom  he 
directs,  the  trustee,  or  fidei  commissary,  to  institute  heir,  L.9.  tit.  19.  Lib.  10. 

Nov.  Rec 

"  •'That  is  to  say,"  observes  Paiaciot,  "that  when  the  testator  hath 
appointed  an  heir,  and  hath  given  power  to  another  to  complete  his  will,  or 
tne  disposal  of  his  property,  the  trustee  (comitario)  cannot  dispose  of^  or 
bequeatn,  after  payment  or  discharge  of  the  debts  and  burthens  of  the  testa- 
tor, more  than  the  fifth  part  of  his  property,"  unless,  L.6.  tit.  19.  Lib.  10.  Nov. 
Rec.,  cited  by  the  learned  professor,  adds,  the  trustee  is  specially  autho- 
•  riied  to  do  more. — 

1*  And  not  being  necessary  (/orsoiot)  heirs.    See  L.  13,  ^20,  Lib.  10.  Nov. 
Rccdted. 


f 
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are  to  distribute  the  fifth  for  the  benefit  of  the  testator's  soul, 

L.10.  tit  4.  Lib.  5.  Rec.     5tb,  The  time  he  has  for  making  the  L.i3.t.so. 

necessary  dispositions  is  four  months ;  if  he  be  out  of  the  place,  ^/^'  ^"^" 

six  months ;  and  one  year  if  he  be  absent  from  the  kingdomi 

L.7.  tit  4.  Lib. 5.  Rec.     6th,  If  there  be  many  delegates  (co-  L.s.tit.19. 

wusarios\  and  some  die,  the  power  remains  entire  to  the  sur-  Rec.        ^ 

vivor ;  and  if  there  be  a  disagreement  ^'^  they  must  have  recourse 

to  the  judge  to  determine  it,  L.  12.  tit  4.  Lib.  5.  Kec.     7th,  The  L. 7. tit.  19. 

power  that  is  given  to  the  delegate  must  contain  or  be  executed  j^'^ 

with  the  same  solemnity  as  the  testament,  L. IS.  tit 4.  Lib. 5.  L.8.tit.i9. 

Rec.     8th,  The  power  of  assigning  the  third  and  fifth  by  way  ]^-  *®-  ^*^- 

of  melioration  {mgora)j  can  never    be  delegated    to  another, 

L.3.  tit 6.  Lib. 5.  Rec.  L.s.t.9.Lib.io. 

The  wills  of  soldiers  who  are  on  actual  service  {en  guerra  ^^'  ^1^ 
actual)^  do  not  require  such  solemnity,  and  it  is  sufficient  that  the  mUittfj  will  or 
will  be  proved  by  two  witnesses,  or  by  a  simple  writing  under  ^^•••'"™^** 
the  hand  {de  puOo)  of  the  soldier,  Orden.  Milit.  trot.  8.  tit.  1 1. 
Art  1,  2,  S,  &  4. 

A  codicil  is  also  a  species  of  will,  that  is,  a  short  vvTiting  which  §  7.  Of  the  c- 
some  men  make  after  or  before  tlieir  testaments  are  made,  L.  1.  _ 

tit  12*  P.  6.     Codicils  are  made  with  the  same  solemnity  as  the 
open  or  nuncupative  testament,  L.2.  tit 4.  Lib. 5.  Rec.;  and  are  L.s.tit.18. 
made  use  of  to  bequeath,  to  substitute  an  heir,  ^*  and  to  correct  j^'*^       * 
the  testament,  L.l.  tit.  12.  P.6.  L.i.tit.i2.F.6. 

The  most  principal  part  of  the  will  is  the  institution  or  appoint-  Cap.s.  Of  die 
ment  of  an  heir,  the  establishment  of  whom  and  other  things  l^^intmem  of 
relating  thereto,  we  are  about  to  explain.  b^>'- 

The  institution  of  an  heir  is  the  establishment  by  one  man  of 
another  as  his  heir,  so  that  he  remains  proprietor  after  the  testa- 
tor's death  of  his  property,  or  some  part  of  it,  in  the  place  of  the 
testator,  L.  1.  tit  3.  P.6.  L.i.tit.s.P.«. 

To  understand  this,  it  is  necessary  to  consider  three  things.      [  107  ] 
1st,  Who  may  or  may  not  be  heirs.     2d,  How  and  in  what 
manner  they  ought  to  be  established  or  appointed.     Sd,  How 
the  testator  may  dispose  of  his  property. 


*'  It  must  be  determined  by  the  majority;  and  if  no  majority,  recourM  mutt 
be  had  to  the  assistance  of  the  judge  or  alcalde^  who,  forming  one  of  the  majo- 
ritr,  will  decide.    See  L.  7.  dt.  1 9.  Lib.  10.  Nov.  Rec  cited. 

^  An  heir  cannot  be  substituted  directly,  nor  can  a  condition  be  imposed 
upon  him  by  a  codidl ;  ndther  can  an  inheritance  be  given  or  taken  away 
direcUy  by  it,  nltiiough  it  may  indirectly  by  means  of  aj^M^commmmy  ;  not ' 
however,  it  is  presumed,  in  the  case  of  a  necessnry  heir.  «See  L.  9.  t^.  tV.  P.  6. 
and  L.7.  tit. 3.  P.  6. 
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L  i.tit.4.F.6.    until  the  condition  be  fulfilled,  L.  1.  tit.  4.  P.  6.     Conditions  are 

express  or  tacit.  Some  relate  to  the  time  past,  others  to  the 
present,  and  others  to  the  future.  Of  these  some  are  possible 
and  others  impossible.  The  impossible  ones  cannot  be  fulfilled, 
either  as  being  contrary  to  nature,  or  to  law,  or  to  fact,  or  for  be- 
ing doubtful  and  obscure.  Of  the  possible  conditions  some  de- 
pend on  the  power  of  men,  others  on  contingency,  and  others  on 
both  together,  L.  1.  tit.  4.  P.  6. 

The  condition  of  time  past,  present,  and  future,  is  valid  in 

L.s.tiL4.P.6.    the  institution,  L. 2.  tit. 4.  P. 6.     Impossible  conditions  against 

nature  do  not  vitiate  the  nomination  of  heir,  and  are  considered 

L.3.tit.4.P.6.    as  not  expressed,   L.3.  tit. 4.  P.  6.     The  same  we  say  as  to  the 

impossible  conditions  against  law,  under  which  title  are  com- 
[  109  ]      prehended  those  that  are  immoral,  and  contrary  to  piety,  good 

LI.  s  &  6.  t.  4.    manners,  and  the  law  of  nature,  LI.  S  &l6.  tit.  4.  P.  6.    Conditions 

contrary  to  fact,  those  which  are  doubtful  and  obscure,  vitiate  or 

L.5.tit.4.P.6.    invalidate  the  institution  of  heir,  L.5.  tit.  4.  P.  6. 

Possible  conditions  must  be  first  performed  before  the  person 
named  heir  can  obtain  possession  of  the  inheritance  or  bequest, 

LI. 7,  8,9.tit.4.  LI.  7, 8,  and  9.  tit.  4,  P.  6.     The  tacit,  or  silent  condition  is  that 

which  is  understood  to  be  the  will  of  the  testator.— See  L.  10. 

L.10.tit4.P.6.   tit4.  P.6.^^ 

But  it  is  to  be  observed,  1st,  That  if  two  persons  be  established 
heirs,  one  conditionally,  and  the  other  purely,  the  first  will  not 
prevent  the  latter  from  immediately  obtaining  his  proportion  of 

L.  12. tit 4.  P. 6.  the  inheritance,  L.  12.  tit. 4.  P.6.     2d,  That  if  there  be  many 

conditions  together,  or  joint,  all  ought  to  be  fiilfilled,  in  order 
that  the  establishment  may  be  valid ;  and  if  they  are  separate  at 
the  election  of  the  heir,  it  will  be  su£Scient  that  he  fulfil  one, 

L.is.tit.4.P.6.  L.  13.  tit.  4.  P.  6.     Sd,  That  if  the  condition  fails  to  be  fulfilled 

by  fault  of  him  who  imposed  it;  the  nomination  of  heir  is  valid. 

U.i4,i5,i6.     —See  L1.I4,  15,  &  16,  tit 4.  P.6.2^ 

Cit.4.P.6. 

^^  The  case  put  is,  if  testator  have  two  sons,  and  leave  his  property  equally 
between  both,  with  benefit  of  survivorship,  and  one  son  die,  leaving  issue,  the 
law  interprets  the  testator's  will  to  be  that  the  children  shall  take  their 
father's  share,  and  not  their  surviving  uncle.  The  interpretation  is  diflferent 
if  the  devisees  be  two  strangers,  and  not  the  sons  (or  heirs  forzosoi  of  the 
testator),  who  would  take  according  to  the  real  meaning  of  the  words  of  the 
devise. 

^^  There  is  a  case  mentioiied  in  L.  14.  tit.  4.  P.  6.,  in  which,  although  the 
condition  fails  to  be  performed  without  the  fault  of  him  who  imposed  it,  yet 
the  establishment  of  heir  does  not  take  place ;  as  if  the  condition  should  be 
that  such  a  woman  should  be  heir  of  testator,  if  she  married  with  such  a  peN 
soo;  then,  if  eithe?  should  die  before  the  fulfilment  of  the  condition,  the 
appointment  would  not  take  place ;  and  no  condition  can  be  imposed  to  the 
prejudice,  or  in  regard,  it  is  presumed,  of  the  legitimate  shares  of  the  inhe- 
ritance of  neeessar\'  heirs. 
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With  respect  to  the  mode  in  which  a  testator  may  dispose  of  §  s.  Of  the 
his  property,  it  is  an  indisputable  principle  of  the  laws  of  Castiile,  ^j^Uch^die 
that  if  he  have  children  or  grandchildren,  &c ,  he  must  neces-  tator  can  dis- 
sarily  institute  them  heirs,  and  can  only  dispose  in  favour  of  ^^y.    ^  ^^ 
strangers^^  or  other  persons,  of  the  remnant  of  one-fifth  of  his  pro- 
perty ;  because,  out  of  this,  before  all  things,  are  defrayed  tlie  ex- 
p^ises  of  interment,  masses,  &c. ;  and,  in  the  second  place,  he  has 
the  privilege  or  liberty  of  bettering  {myorar\  any  of  his  children 
or  grandchildren  he  shall  please,  by  the  addition  of  the  third  ''^^, 
(that  is,  the  third  part  of  his  property,  the  fifth  l)eing  deducted), 
L9.  tit-5.  lAh.S.  Fuero Real  L.13.  tit.6.  Lib.5.  Rec.&L.2U.  L.9.tit9a 
de  Estilo.     In  de&ult  of  children  and  grandchildren  (descen-  ReJ. 
dierUes)j  a  testator  must  devise  or  bequeath  in  favour  of  his  fathers 
and  grandfathers,  or  ascendants,  if  he  should  have  any,  with  the 
exception  of  the  third  ^^,  of  which  he  can  dispose  freely ;  and 
this  takes  place  if  there  be  no  custom  to  the  contrary,  L.l.  titS.  L.i.at.so. 
Lib.5.  Rec.  ^laNoT. 

From  this  principle  we  conclude,   1st,  That  if  the  testator  has 
no  necessary  {Forzosos)  heirs  who  have  been  mentioned,  he  may 
leave  his  property  to  strangers,  L.3.  tit 5.  Lib. 3.  Fuero  Real; 
which  title  includes  relations  who  are  not  of  the  descending  or 
ascending  line,   L.21.  tit.3.  P.6. ;  and  in  such  case  may  take  L.2i.tit.8.P.$. 
place  what  is  laid  down  in  LI.  16,  17,  18,  &  19.  tit.  3.  P. 6.^®  Ll.16, 17,  is, 
2d,  That  the  agreement  between  husband  and  wife  to  inherit  J9*'*«3.P.6. 
reciprocally  the  property  of  each  other,  if  they  have  no  children,      L  i  *0  J 
is  valid  ^,  L.  9.  tit  6.  Lib.  3.  Fuero  Real.     3d.  That  he  who  has 


'^  Collateral  relations  are  so  considered  in  this  respect. 

^  Palacios  {nota  2)  on  this  passage  says,  that  a  parent  mav  better  (mejorar) 
any  one  of  his  children  by  the  bequest  or  devise  ot  the  thircl  and  the  remnant 
of  the  fifth  (en  el  tercio  y  remnatUe  del  quinto)  of  his  property,  provided  be 
should  not  dispose  of  the  remnant  of  the  fifth  in  favour  of  a  stranger;  and 
that  what  is  said  with  respect  to  the  tercio  being  the  third  part  of  the  property 
afUr  the  fifth  being  deducted,  is  understood  when  both  mejoraz  of  tnird  and 
fifth  {tercio  y  quiTito)  have  been  granted;  and  the  testator  should  not  wish  the 
tercio  to  be  deducted  before  the  quinto:  and  see  L.5.  tit.6.  Lib.  10.,  Nov.Rec. 

^  It  seems  by  L.  6.  tit.  20.  Lib.  10.,  Nov.  Rec,  that  a  testator  may  bequeath 
in  entire  prejudice,  or  exclusion  of  his  parents  or  ascendants,  in  favour  of  his 
natural  children,  provided  he  has  no  lawful  children  or  descendants.  See  this 
law. 

*  As  to  the  division,  into  as  many  parts  as  the  testator  pleases,  &c.  of  hu 
property. 

90  Palacios,  in  note  (1)  on  this  passage^  says  that  this  agreement  between 
husband  and  wife  (hermandad),  would  not  be  vaUd,  although  they  should  leave 
no  lawful  descendants  or  children,  if  they  should  leave  ascendants  op  parents, 
if  it  were  in  prd[udice  of  the  latter ;  because,  b^  L.  1 .  dt.  90.  Lib.  10.  Nov.Rec., 
the  property  of  the  descendants  is  the  inheritance  and  lawful  right  of  thdr 
aKendants,  excepting  the  third,  if  the  former  die  without  children  or  lawfiil 
descendants. 
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no  natural  childreny  may  l^ve  his  adoptive  chU(}  bis  beir,  L.5. 
tit.  6.  lib.  3.  Fuero  Beat,  f^th,  Tbat  although  the  iliegitunate 
children  o£  tbe  mother  may  not  inherit  her  property^  if  shfs  has 
legitimate  ones,  she  may  bequeath  them  a  fi(ib,  even  thpugh  tbe 
L  5. tit.  so.  offipring  of  condemned  connection  (de  danado  coito)^  L.  7.  tit.  8. 
n^'.  '  Lib.  5.  Rec.     5th,  The  father  may  also  leave  to  his  bastard  iua4 

legitimated  child  the  fifth  of  his  property,  L.S.  tit.  6.  Lib^S. 

Kb^'^N*         FueroReal;  and  L.  10.  tit. 8.  Lib. 5.  Eec,  and  in  this  manner 

Rec.  '  must  be  understood,  L.8.  tit  8.  Lib.  5.  Rec*^^   6th,  That  netth^ 

Kb  fo  In         during  life  nor  at  death,  can  a  testator  grant  or  bequeath  m 

Rec.  mejora  more  than  one  fifth  ^^  L-l^.  tit.  6.  Lib.  5.  Rec. 

L'b'***  ^*  With  respect  to  the  third  (tercio)  of  the  inheritance,  it  is  i»- 

Rec.  ferred  fi^m  the  aforesaid  axiom,  1st,  That  in  regard  of  the  m^ 

JQi-a  of   the    third,  conditions,    burthens  {jgravQmene^\  entails 

(Tmy<i^ozgo\    trusts  {Jideicoms^\  charges,  &c.  {vincido$\  m^y 

be  imposed  or  created  ^^  among  the  lawfiil  descendants,  and 

afterwards  among  the  illegitimate ;  and  in  default  of  these,  among 

tlie  ascendants,  and  in  default  of  these,  among  the  collateral 

L.  11. tit.  6.         relations,  and  lastly  among  strwgers,  L.  11.  tit  6.  Lib.  5*  Re0. 

Lib.  10.  Nor.      gj^  That  the  myora  of  the  third  in  fisLvour  of  childr^  and  dea- 

I  cendants  may  be  revoked  until  the  hour  of  death,  except  the 

possession  hath  been  delivered,  or  thie  deed  pf  writing  executed 
before  an  ^scribanoy  or  wa^  mA(le  for  an  onervm  cause,  as  m89- 
L.i.t.6.Lib.io.   riage^^  L.L  tit 6.  Lib.4.  Rpc.     Sd,  That  if  Others  ppvenmt 
N<i?.  Uw:.  Vjy  contract  to  meliorate  (myorar^  pr  not  tp  do  so,  they  v^ 

L.6.t.6.Lib.io.  bouud  to  ftilfil  ^he  covenant,  L.6.  tit.6.  Lib.  5.  R^c.  4th,  Th»t 
Nov.  Rec.  the  melioration  may  be  made  in  favour  of  the  grandchild,  al- 

L.s.tit.6.  though  the  father  dies,  L.2.  tit.6.  Lib. 5.  Rec.     5th,  That  the 

Lib.ia  Nov.  faculty  or  power  of  meliorating  (me^ar)  by  tfrcio  and  juirUo 
r  •*-T-..,^  cannot  b^  committed  to  another®*,  L.S,  tit 6.  Lib.5.  R<bc. 
Not.  Rec.  6th,  That  the  heir  should  pay  the  mejora  out  of  the  property 

pointed  out  by  the  testator,  except  it  cannot  be  diyi(|edj|  in 
1  ^  *  ^  T  u  .^    which  case  he  shall  pay  the  value  in  money,  L.4.  tit  6.  Lib.^. 

Nov.  Rec.  Rec     7th,  I  hat  the  perso^i  meliorated  m#y  reppunce  Ui^  in- 

f      I — -- — ^ — ._ «_ — ^ — ^ 

SI  ^  Npte  «*.  p.  1 17.  ante, 
»i  See  Note  «7.  p.  1 1 7  4J|ji^. 

^  See  L.  12.  tit.  17.  Lib.  10.  Nov.  Rec.  Neither  entails,  charges,  nor  perpe- 
tual burtb^ns,  caa  be  establishec)  or  imposed  without  the  royaTpenDitgioD. 

M  It  is  besides  necessary  that,  in  such  cases,  no  power  hath  beea  rat^rved 
in  the  contract  tp  rfvpke  it,  nor  that  there  exist  any  of  tho^e  causes  which 
are  coondered  jpst  or  luffideat  ip  law  to  revoke  donations.  See  L.  l.  tit  6. 
Lib.  10.  Nov.  R#p.,  cited  in  the  text. 

»  Rather  thut  th^  power  of  assigniuent  of  the  mejora  cannot  be  committed 
to  another*  See  L.5.  tit.6.  Lib.  lo.  Nov.Rec.  quoted;  but  L.  1.  tit.l9.  Lib.  10. 
Nov.  Rec.  says,  th^t  the/dlrfcomtiarto  cannot  mejordr  without  a  spedal  power 
for  that  purpose. 
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heritance^  and  accept  the  melioration  {mejora\  paying  first  the 

debts  and  deducting  them  j^ro  ra/a  from  the  sai(Si  mejora^  L.5.  L.5.t.6.Lib.io. 

tit.  6.  Lib.  5.  Rec     8th,  That  the  value  of  the  mejora  must  be 

considered  with  reference  to  the  period  of  the  death  of  the  tes- 

\j  ^  tit  6 

tator,  L.7.  tit.  6.  Lib.  5.  Rec.     9th,  That  the  mejaras  of  the  Lib.  lo.  Nov. 
third  and  the  fifth  are  not  taken  out  of  "  Doie^'  donations  p-op-  ^ 
ter  nuptias,  and  other  donations  which  shall  be  brought  into      ^  -^ 

collation   (colacion),  L.9.  tit  6.   Lib.  5.   Rec.     1 0th,   That  the  L.9.t.6.Lib.io 
mejora  is  valid,  although  the  testament  be  set  aside  on  account  ^o^-  ^**- 
of  pretention  or  disinherison,  L.8.  tit.  6.  Lib.  5.   Rec.     11th,  L.8.t.6Lib.io. 
That  if  the  parents  by  testament  or  by  contract  or  deed  make 
a  donation  to  one  child,  such  child  is  understood  to  be  benefited 
{mejorado)  in  the  amount  of  the  third  and  fifth  in  addition  to 
the  lawful  part  or  share  {legitima  '^)  of  the  parent's  property, 
although  they  may  not  so  express  it,  L.IO.  tit.  6.  Lib.  5.  Rec.        L.iatit.6. 

From  all  that  has  been  said,  we  draw  one  general  conclusion,  \^^'  ^^^* 
that  all  the  property  of  the  parents  is  the  lawful  portion  or  right 
{la  legitima)  of  the  children,  with  the  exception  of  a  fifth ;  and 
the  property  of  the  child,  who  dies  without  issue  or  descendants, 
belongs  of  right  {soti  legitima)  to  the  parents,  with  the  exception 
of  a  third,  for  any  regard  to  the  Falcidian  and  Trebellian  por- 
tions of  the  Romans,  of  which  tit.  11.  P. 6.  speaks,  is  totally 
foreign  from  our  law  at  this  present 

All  that  we  have  said  with  respect  to  necessary  heirs  {herederos  Cap.  %  Of  ih- 
Jorzosos)  ceases  ii  there  mtervene  just  cause  oi  disinherison.     1  o 
disinherit  is  to  deprive  a  person  of  the  right  he  had  to  inherit 
the  property  of  his  parent  or  grandparent,  or  of  any  other  re- 
lations, L.  I .  tit.  7.  P.  6.  L.  1  •  tit 7.  P. 6, 

Every  person   who  can  make  a  testament,  may  disinherit,  $  i.  Of  diaab#. 
L.2.  tit.  7.  P.  6.;  and  so  all  descendants  and  ascendants  in  the  ^"^"f^*^' 
direct  line  may  be  disinherited  by  the  persons  from  whom  they 
descend  or  ascend,  L.2.  tit. 7.  P. 6.,  and  L.l.^^  tit. 6.  Lib.S. 
Fuero  Heal. 


*  That  ill,  such  giflt,  with  reference  to  its  amount,  shall  be  considered  as 
though  given  to  the  child  by  way  of  the  third  and  fifth,  and  its  legitimate  share 
of  the  parents'  property ;  but  if  such  donation  should  exceed  in  value  the 
third  and  fifth,  ana /nn/tma,  it  is  presumed  the  excess  would  be  void;  and 
with  respect  to  anv  gift  from  father  to  daughter,  by  way  of  dote  or  marriage 
portion,  this  would  1^  reckoned  as  part  of  her  leeUma  of  her  father's  pro- 
perty; and  if  the  amount  or  value  of  the  dote  shomd  exceed  her  legUima,  the 
excess  would  be  invalid,  and  would  not  be  considered  as  a  mejora  of  iercio  ^ 
qumto,  according  to  Asevedo^  whom  see  on  L.  10.  tit.  6.  Lib.  5.  Rec.,  n,  6.  &  2S. ; 
which  is  L.IO.  tit. 6.  Lib.  10., Nov.  Rec. 

^  This  quotation  from  th/e  Fuero  Real  seems  erroneous;  the  law  cited 
from  the  Partidast  however,  fully  supports  the  text. 

I   4 


IW  Of  I'esianiefils  and  Inheritances.    [Book  II. 

llie  act  of  disiiilieriting  ought  to  be  made  or  expressed  with 
the  same  clearness  as  the  establishment  of  heir.  Wherefore, 
1st,  The  name  or  other  exact  designation  must  be  expressed, 
which  may  show  with  certainty  who  it  is  that  is  disinherited ; 
but  if  the  testator  shall  only  have  one  child,  it  is  not  necessary 

L.3.tit.7.P.6.    that  he  expressly  name  it,  L.S.  tit.  7.  P. 6.     2d,  That  the  dis- 
inherison should  be  made  of  the  whole  inheritance,  and  without 

L.3.tit.7.P.6.    condition,  L.3.  tit.?.  P.6.     Sd,  That  some  one  of  the  causes  of 

disinherbon  to  be  mentioned,  must  intervene  and  be  expressed 

L.  10.  tit.  7.  P.  8.  by  the  testator,  and  which  the  heirs®®  must  prove,  L.  10.  tit»7. 

P.  6.     4th,  That  the  disinherison  may  be  set  forth  in  any  part 

L.9.tii.7.P.«.    of  the  testament,  L.9.  tit.  7.  P.  6. 

$2.  CauMsof        The  causes  for  disinheriting  descendants  are,  1st,  The  way- 

mthrespe^to    *  laying  or  preparatives  against  the  life  of  the  parent;  slander; 

dncendanii.       and  an  accusation  from  which  infamy  or  dishonour  may  result 
*■  -•    to  the  parent,  except  it  be  for  an  offence  against  the  king*^, 

L.4.tit.7.P.6.    L.4.  tit.  7.  P.  6.     2d,  Practising  witchcraft,  sorcery,  or  keeping 

company  with  those  who  do  (if  it  be  that  there  are  any  persons 
of  such  description\  3d,  Adultery  of  the  son  with  the  wife  *^ 
of  the  father.  4th,  Not  giving  bail  or  security  for  the  fiither,  If 
imprisoned  for  debt.     5th,  Preventing  a  parent  bom  making  a 

L.4.tit.7.P.6.    testament,  L. 4.  tit. 7.  P. 6.     6th,  Clandestine  marriage  of  chil- 

L.s.t.s.Lib.10  dren,  L.  I.  tit  1.  Lib.  5.  Rec.  7th,  The  daughter  also  who  pros- 
titutes herself  may  be  disinherited ;  but  not  if  she  does  it  after 
twenty-five  years  of  age,  and  in  consequence  of  her  father  not 

L.5.tit.7.P.6.     having  endeavoured  to  get  her  married,  L.5.  tit  7.  P.  6.     8th, 

The  son  also  who  does  not  take  care  of  his  insane  or  disabled 
father  may  be  disinherited  by  the  judge  or  by  his  father,  if  he 

L.5.tit.7.P.6.     returns  to  a  sound  state  of  mind,  L.5.  tit.  7.  P.  6.     It  is  to  be 

observed,  that  these  two  cases  do  not  include  persons  under 

L.6.t.7.P.6.     eighteen  years  of  age,   L.6.  tit  7.  P.  6.     9th,  So  may  the  child 

and  near  relations  who  will  not  redeem  the  parent  from  cap- 
tivity, whose  property  in  this  aise  ought  to  be  sold  by  the 
diocesan  for  the  redemption  of  captives.  10th,  Finally ''^  the 
person  who  abandons  the  catholic  religion  *-  mHy  be  disinherited, 

L.7.t7.P.6.       L.7.  tit  7.  P.  6. 


'^  Or,  in  English  legal  plirascology,  more  properly,  devisees,  or  legatees. 

^  Or  commonwealth. 

*  That  is,  the  step-mother  of  the  son,  or  nnv  woman  who  is  the  concubine 
of  his  father.    See  L.  4.  tit.  7.  P.  6. 

<'  L.5.  tit  7.  P.6.  mentions,  as  causes  of  dibinhcrisou  by  father,  his  son*s 
Bghting  with  another  man,  or  with  bca-sts^  for  money. 

-•'  Or  becomes  heretic.  It  is  to  be  hoped  that  the  severity  of  this  law  is 
not  enforced,  but  that  it  is  obsolete  m  practice,  and  will  not,  in  the  present 
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Far  the  same  causes,  and  under  the  same  disposition  of  law,  |s.  Of  thedb- 
with  the  exception  of  the  2d,  4th,  6th,   and  7th,  may  children  j^^^J^"^ 
disinherit  their  parents  and  other  ascendants  as  expressed  by 
L.ll.tit7.  P.6.  L.ii.t,7.P.6. 

Brothers  may  disinherit  expressly  or  tacitly ;  that  is,  naming  f  4.  Oftbedit. 
their  brothers  and  other  relations  of  the  collateral  line  with  'coUatenis. 
cause  or  without  it ;  but  there  is  this  difference,  that  in  disin- 
heriting them  without  cause,  if  the  testator  appoint  as  heir  a 
man  of  infamous  or  bad  character  ^^,  this  appointment  will  not 
be  valid,  and  the  brother  or  relation  shall  inherit ;  but  if  there 
be  a  just  cause  expressed,  the  will  cannot  be  set  aside,  lliese 
just  causes  are  reduced  to  the  attempting  or  the  committing 
something  agahist  the  life  of  the  testator,  or  in  deterioration  of 
his  property  *%  L.  12.  tit?.  P.6.  L.i3.tit.7.P.6. 

Besides  what  has  been  mentioned,  there  are  other  causes  for  $  5.  Oftlie 
which  generally  an  heir  ought  to  lose  the  inheritance  of  the  ^^l^^J^ 
deceased,  which  are,   1st,  If  the  heir  should  enter  on  the  inhe-  pointed  hdr  ^ 
ritance  before  preferring  a  charge  or  accusation  (quereUa)  to  *  S^tMce.     "*" 
the  judge  of  the  death  of  the  deceased  testator,  caused  by  those     *  [  113  j 
of  bis  family ;  or  if  it  were  committed  by  a  stranger,  and  he 
should  not  prefer  the  charge  within  five  years,  L.  13.  tit. 7.  P.6.,  L.is.t.7.P.6. 
and  L.  1 1.  tit  8.  Lib.  5.  Rec.  **,  which  is  not  understood  with  re-  V}\^^ 

'  Lib.  10.  Not. 

gard  to  minors,  L.  1 1.  tit.  8.  Lib.  5.  Rec,  nor  as  to  the  heir  who,  Rec. 
after  having  made  the  complaint  or  accusation,  should  desist  5*^^**^*'5*' 
from  it,  L.  15.  tit  7*  P. 6.     2d,  If  it  be  evident  who  killed  the  Ree. 
testator,  and  the  heir  should  open  the  will  without  accusing  L.i5.tit7.P.6. 
them,  L.13.  tit  7.  P. 6.     3d,  The  alleging  the  will  in  which  he  t  13111.7  p* 
was  established  heir  to  be  a  false  instrument,  whether  he  do  it 
as  party  or  advocate,  unless  it  be  in  his  quality  of  fiscal,  or  as 
the  guardian  of  any  minor,  L.13.  tit  7.  P.  6.     4th,  llie  deli- 


state  of  liberal  feeline  in  Spain  be  long  aUowed  to  remain  on  the  statute 
book:  the  last  part  of  the  law  gives  the  property  of  a  lay  person  who  is,  and 
whose  relations  to  the  tenth  degree  are  heretics,  to  the  crown ;  and  if  such 
person  be  a  derigo  to  the  church,  if  it  should  claim  within  a  vear  after  the 
person  is  declared  a  heretic,  and  on  default  of  such  claim  by  the  church,  the 
property  goes  to  the  crown.  See  L.  7.  tit  7.  P.  6.  N.  B.  This  note  was  writ- 
ten dunnff  the  existence  of  the  Cortes  in  Spun. 

^  Or  bad  been  a  slave  of  the  testator,  or  one  that  he  had  emancipated ; 
and  it  seems  the  difference  mentioned,  only  takes  place  with  respect  to  bro- 
thers of  the  testator,  and  not  other  collateral  relations ;  for  tJbe  latter  cannot, 
in  any  case,  prefer  a  complaint  against  the  will.  See  L.  18.  tit  7.  P.  6.,  cited, 
andL.8.  tit.8.  P.6. 

^  That  is  to  say,  the  greater  part  of  it.    See  L.  18.  tit  7.  P.6.,  dted. 

4*  Which  last  dted  law  re^uu^s,  in  order  to  produce  such  effect  the  mur- 
derer to  be  known  to  the  heu*,  and  that  he  be  m  the  country ;  and  the  heir 
to  be  able  or  wealthy  enough  (poderoso)  to  prosecute  for  the  murder.  Soe 
L.  1 1 .  tit.  80.  Lib.  1 0.  Not.  Rec. 


"WP^). 
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vering  the  inheritance  to  one  prohibited  by  law  to  receive  it, 
although  it  be  at  the  request  of  the  testator,  because  be  then 

L.is».cit.7.P.6.  loses  the  right  which  he  may  have,  L.  13.  tit.  7.  P.6. 

When  for  any  of  these  causes  the  heir  loses  or  forfeits  the 

ikL.u.ii^so.  *  hiherit^ce,  it  devolves  to  the  exchequer  {camara\  L.  13.  tit.  7. 

Lib. la  Nov.      P.e.,  and  L.  11.  tit.  8.  Lib.5.  Rec.,  the  collector  {recaudador) 

of  which  shall  be  obliged  to  fulfil  the  will  of  the  testator  in 
regard  of  the  other  part  of  the  will,  reserving  the  fourth  for  the 
king,  which  must  be  paid  out  of  the  legacies  [mandas)  when  the 

L.  16.1.7.  P.6.    rest  of  the  property  shall  not  be  sufficient,  L.  16.  tit.  7.  P.  6.; 

L.i7.tit.7.P.6.  see  L.  17.  tit.  7.  P.  6.     We  are  not  aware  that  tliis  is  practised 

in  the  present  day. 

^plaint  -^  ^^  persons  who  are  established  heirs  are  bound  to  prove 

^(ttnat  tbe  vill   the  cause  which  intervened  or  existed  to  justify  the  disinherison, 

(quera|la  inol^  ^^  follows;  1st,  That  the  necessary  {forzosos)  heirs  have  .a  right 

to  allege  before  the  judge  their  complaint  inoffkiosi  testamenti; 
which  is  nothing  more  than  a  complaint  preferred  against  the 
testament  made  contrary  to  the  duties  of  piety  and  affection, 

L.i.tit.8.P.6.    L.i.  tits.  p.e.     2d,  TTiat  parents  may  be   wanting  m  their 

4uty  either  by  iinproperly  disinheriting  their  necessary  heirs  or 

L.i,|it,8.P.6.     by  omitting  them  in  their  will*^    L.l.  tit  8.  P.  6.     3d,  That 

in  either  case  all  those  whom  we  have  mentioned  may  complain, 
L«l«  tit.  8.  P.  6.  4th,  That  brothers  can  only  do  it  when  the 
person  appointed  heir  is  of  bad  character ;  although  it  will  be 
sufficient  to  leave  a  legacy  to  collateral  relations  to  prevent  their 
b^ing   able    to    complain    against    such    an    appointment  ^% 

L.s.tit.8.P.6.     L.2.tit8.  P.6. 

[  114  ]  This  complaint  cannot  be  preferred,  Ist,  after  the  expiration 

of  i^ve  years  firom  the  period  the  heir  entered  on  the  inheritance. 


^  It  may  be  well  here  to  notice  the  difference  between  express  and  tacit 
disinherison  or  omission,  which  last  is  termed  prwteritionj  as  clearly  pointed 
out  in  L.I.  tit.  8.  P.  6.  here  dted.  It  would  appear  by  this  law,  and  also  by 
L.10.  tit.  7.  P.  6,  that  it  is  not  necessary  for  the  heir  forzoto,  actually  passed 
by,  pneteriiut,  to  prefer  the  complaint  inofficioti  tettamenti ;  but  that  on 
account  of  such  preterUum,  the  wul  is,  ipto  jure,  null  and  void  in  respect  of 
the  iegUima  of  such  necessary  hdr,  although  the  bequests,  &c,  in  the  will 
would  hold  good,  in  so  far  as  they  did  not  trench  on  the  legitima  of  the  neces- 
sary heir,  the  institution  of  this  complaint  being  only  requisite  on  the  part  of 
the  heir  Jorzoso,  who  is  expressly  disinherited  with  or  without  cause.  Sec 
Or.  Lop,  G1.9&  10.  L.  1.  tits.  P. 6.;  ft  also  Chm,  var.  ret.  Cap.  11.  de  sue* 
ami.  7V«#.  numb.  1.  SS.  36,  &c,  L.  1.  tit.  18.  Lib.  10.  Nov.  Rec.  Azevcdo  on  L.  1 . 
tit. 4.  Lib. 5. Rec.  numb. 94  to  97,  &numb.  106.L.7.  tit8.  P.6.&G1.7.  Greg, 
Lop.  on  said  last  laav. 

^  This  is  Bot  required  by  the  law  cited  in  the  text,  nor  by  any  other  that 
has  co|ne  within  my  researoi ;  nor  yet  does  it  in  any  way  affect  the  right  of 
brothers  to  the  advantage  given  them  in  the  law  cited,  and  in  the  case  men- 
tioned in  the  text. 
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unless  die  complainant  be  under  twenty-five  years  of  age,  when 

be  is  allowed  four  years  after  his  coming  of  age  to  prefer  it, 

L.4.  tit.8.  P.6.     2d,  In  the  case  where   the   necessary  heir  L.4.tit8.P.6. 

approves   the  testament  by  which   ^e   was  disinherited,    L.6*  L.6.tit.8.P.6. 

tit  8.  P.  6. 

The  effect  of  this  suit  is  to  deprive  the  person  established 
heir  of  the  inheritance,  and  to  give  it  to  him  who  hath  prefen'ed 
a  just  complaint;  unless  the  former  be  brother  of  or  related  in 
the  same  degree  to  the  latter,  who  ip  such  case  n^^st  have  his 
prcqportion,  but  in  other  respects  the  will  remains  valid,  Lr7*  L.7.tit8.P.6. 
tits.  P. 6*     The  reason  of  this  last  is,  that  the  institution  pr 
appointment  of  an  heir  is  npt  an  indispensable  circumstance  to 
the   validity   of  a  will  or  testament,    L.1*  tit4.  Lib*S- Bee.  L.i.ttti8. 
wbeiiiDe  it  arises  that  if  the  testator  hath  omitted  any  child  or  j^\ 
necessary  b^ir,  the  testament  is  invalid  or  set  aside  in  that  part 
wfaicli  may  relate  to  such  heir  and  subsists  in  rieg^  tp  ^  other 
pgirts,  L.I.  fit  4.  Lib.  5.  Bee.  Ub-'iaHo?. 
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OF   THE    DELIVERY    AND    DIVISION  OF  THE  INHERITANCE, 
AND    OF    SUCCESSION    AB   INTE8TAT0. 

In  order  to  know  to  whom  delivery  of  the  inheritance  is  to  be 
given,  publication  of  the  will  is  made,  for  which  purpose  those 
interested  appear  before  the  judge  presenting  a  petition,  praying, 
that  the  witnesses  may  be  ordered  to  acknowledge  their  signa* 
tures :  immediately  the  will  is  opened  ^  by  the  escribano^  and 
those  who  are  found  to  be  interested  accept  plainly  with  benefit 
of  inventory,  or  reject  the  inheritance.  *  The  testament  or  will 
must  be  presented  before  the  judge  within  a  month  after  the 
L.5.tit.is.  death  of  the  testator,  L.  14.  tit  4.  Lib.  5.  Rec.  ®;  but  if  it  was 
B^  *      not  executed  before  an  escribano^  and  only  before  seven  wit- 

Li.  i  &2.ttt.  is.  nesses,  as  prescribed  by  LI.  1  &  2.  tit  4.  Lib.  5.  Rec.,  the  will  or 
^.10.  ^OT.     ^ting  is  presented  to  the  judge;    and .  the   witnesses  being 

examined  it  is  ordered  to  be  protocoled. 
Cap.  1.  Of  the  Delivery  is  the  corporal  seisin  or  possession  which  the  heir 
trenToftibe  receives  of  the  property  that  belongs  to  him,  L.l.  titl4.  P. 6. 
iniMrituice.  The  delivery  of  property  or  dominion  (proptedad)  is  distinct 
«*/' Of  tbe^  from  that  of  possession ;  and  this  last  is  never  denied  or  refiised, 
liYeryof  pos-^     when  it  is  demanded  in  virtue  of  the  hereditary  appointment, 

although  there  may  be  another  who  opposes  it,  unless  the 
possessor  shall  desire  to  allege  his  reasons;  or  provided  the 
other  produces  an  equal  hereditary  appointment ;  in  which  case 
they  ought  to  be  heurd,  and  the  possession  adjudged  to  him  who 
U,s  &  8.1. 14,    has  best  right,  LI.  2  &  3.  tit  1 4.  P.  6.     The  delivery  of  property 

or  dominion   comprehends   not  only  the  property  which  the 


'  By  the  Judge,  before  the  witnesses  and  the  etcribano,  and  read  and  pub- 
lished by  the  latter,  according  to  Palacios.  In  regard  to  Trinidad,  vidt  addi- 
tional rules.  Court  of  First  Instance  of  Civil  Jurisdiction  on  Testamentary 
Proceedings,  March  22d,  1823;  and  as  to  testification  of  wills,  vide  Order  in 
Council,  8th  June,  1816,  Append.  N.  &  M. 

3  Or  may  demand  time  to  consider  and  advise  whether  they  will  accept  or 
reiect  it.  See  Pre,  tit.  6.  P.  6.  &  LI.  1  &  2.  iSid,  which  last  points  out  the  time 
allowed  for  such  deliberation. 

3  And  by  this  law,  the  executor  who  omits  to  do  so,  loses  any  bequest  or 
le^cy  that  may  be  bequeathed  to  him  by  the  will.  And  in  case  of  there  not 
bemg  any,  he  is  liable  in  damaoes  to  the  party  injured  by  his  neglect,  and  to 
the  payment  of  2,000  maravetUs  for  the  use  of  the  crown  {camara)y  L.  5.  tit.  1 8. 
Lib.  10,  Nov.  Rec. 


lessioD  and  of 
proper^! 


P.6. 
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testator  possessed  when  he  died,  but  also  tbe  existing  fruits  or 
produce  {Jruto$\  which  ought  to  be  ordered  to  be  restored  to 

the  heir,  LI. 4,  5,  6,  &  7.  tit.  14.  P.  6  *  tiM4^R6.  ^ 

The  things  belonging  to  the  inheritance  are  verified  by  the  §  s.  Of  tbe  in- 

inventory,  which  is  an  account  in  writing  taken  of  the  property  ▼•"^byftwce 

of  the  deceased,  L.5.  tit  6.  P.  6.;  all  those  must  make  it  who  which  delivery 

are  obliired  to  irive  an  account  of  the  inheritance  before  an  "8'^"* 

^o  .  L  5.tit.6  P  6 

escribano  and  witnesses  within  thirty  days  *  after  notice  hath  been 

had  of  the  inheritance,  and  must  be  finished  within  three  months 

at  moat,  if  the  property  be  in  the  same  place ;  but  if  it  should      [117] 

be  at  a  distance  the  term   may  be   prorogued  to  a  year  or 

more^  accordimr  to  the  circumstances,  L.5.  tit6.  P.6.  &  L.  100.  L.5.tit6.P.6. 

tk.18.  p.s.  p;r*'*" 

This  instrument,  or  account  in  writing,  may  be  well  termed  a 
benefitj  because  many  are  the  benefits  which  the  heir  derives 
firom  it;  the  most  remarkable  among  them  are,  1st,  That  the 
heir  cannot  be  sued  for  more  than  the  amount  or  value  of  the 
property  which  he  inherits,  LI.  5.  7.  &  10.  tit.  6.  P.6.  2d,  That  LI.5.7&  lo. 
no  suit  can  be  instituted  during,  the  time  it  is  forming  ^  L.7.  *>*•€•?•€• 
tit 6.  P. 6.  L.7.tit6.P.6. 

If  the  renunciation  be  made,  the  inheritance  cannot  be  de- 
manded; but  if  the  heir  were  a  minor,  he  has  a  term  of  three  x^i^ig^^^o 
years  to  retract,  L1.18.  and  20.  tit6.  P.6.  ®  tit.6.P.6. 

As  there  are  oftentimes  two  or  more  persons  appointed  heirs  Cup.  3.  Of  tfw 
by  a  testament,  between  whom  a  division  of  the  inheritance  must  ^JJjJ^*^*** 
be  made,  it  is  necessary  to  know  that  partition  is  a  division 
which  men  make  among  them  of  the  things  which  they  have  in 
common  by  inheritance,   or  by  any  other  cause,  L.I.  tit  15.  L.i.tit.i5.P.6. 
P.6. 

This  partition,  1st,  Ought  to  be  made  between  the  heirs 
named  in  the  wilL  2d,  Of  the  things  which  were  the  property 
of  the  testator.     Sd,  Before  a  competent  judge. 

*  The  three  first  of  these  laws  apply  and  point  out  the  different  conse- 
quences as  to  such  restitution  with  regard  to  tne  person  who  possessed  bon^ 
fide,  and  him  who  possessed  mMfide  ;  the  last  dted  law  relates  to  prescrip- 
tion as  against  the  heir  entitled. 

*  That  is,  it  must  be  b^n  within  that  dme. 

*  Beyond  or  exclusive  oTthe  three  months  first  allowed;  and  the  inventoiv 
mnst  be  siened  by  the  heir.  L.  100.  tit.  18.  P.  5.,  cited,  gives  the  form  of  sucn 
nventory,  obc. 

^  It  would  seem  teem  for  funeral  expenses,  &c.  See  Greg,  Lop.  Gl.  7,  or 
L7.  tit  6.  P.  6. 

'  Qwrre,  if  he  be  a  minor,  if  he  have  not  four  years  after  he  come  of  ace. 
L.80.  tit.  6.  P.  6.,  says,  that  he  has  three  years  allowed  him  to  retract,  if  me 
renunciation  be  made  after  he  is  twenty-five,  provided  the  property  be  not  in 
tbe  meantime  alienated. 
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From  die  &nt  it  is  deduced,  Istv  Thai  eittier  of  die  heirs  may 

L.«.tit.i5.P.6.  require  partition  of  the  property^  L.2.  tit  15.  P.  6.    4d^  TThat  all 

the  property,  except  the  fi^  and  th^  diird^  if  th^re  shoidd  bb 

any,  is  dirided  between  them  m  eqfttd  parts.    This  appears  from 

?!M??'        the  whole  of  tit  6.  Lib.,e.  Rec.  ^    8d,  That  the  pftbers  or  deeds 
Iib.ia  Vofi     ■     .      ,  ^   -         .     •     , ,    .  «    •  « 

lUc  be  m  the  possession  of  the  prmcipdl  heir,  or  of  whomso^et  the 

U.7&9.m.iB.  testator  shall  name,  IJ.7.  and  8w  tit  15.  Pi6. 

To  the  second  principle  beloi^  the  oollatioii  or  inanifi»latkm 


{edkteion)  of  property ;  #hich  the  Puttidas  eaU  etm&fanamietaif '% 
L.s.^is.V.6.  ykhkk  takes  pldoe  soriong  brotberst^p  hiS.  tit  15.  P^6.     Into  this 

collation  are  to  be  bron^t,  1st,  The  merchandise  which  either 
of  the  bfodi€f#s  inntf  have  gained  with  the  property  eft  Urimej^ 
{caudal)  of  the  father  during  the  time  he  was  under  hi^  fatbei^^ 
power,  L.5.  tit  15^  P«6.  2d^  The  thtei  arraii  and  cither  ddna- 
[118]  tietis  which  they  mky  have  fecdted  from  the  &tbef,  which  are 
indpateil  or  frounced  in  the  lawful  share  {legitima)  or  portknrl 
which  should  belong  to  sodi  child  of  the  inheritance  of  its  fiither^ 
N^^^rtrtf*"'*^  i<«*.  i  la  L.&.  fit. 6.  Lib. 5.  BeC  n.l.;  but  these  dates  tind 

dbnitions,  if  diey  are  inefficiou^  thai  isy  exceeding  the  fifdt  and 

third  of  melioration  {de  m^joria\  and  the  said  lawful  share  *S 

Oi^fat  to  be  returned  to  the  heirs,    in  order  to  be  divided 

L.tf.t.3.Iibwio.  an^okig  theni^  L.-^^  tit 9.  Lib. 5^  Rec;  which  akdirs  Ll.d,  ikA^i 

IjIs ttiat.^.     ^^- ^-  ^-^«  ^^  explains  LL9  and  la. fit 6.  Lib. 5.  Rec   Itf  oMtef 
l^Mi  Not.     to  pkme  deie  inofl&doui^  attention  is  had  to'  the  value  of  the 

^rc^rty  at  the  time  of  otablishing  or  paying  it,  or  at  tb^  tmUt 
ef  the  death  of  him  wbo  gave  it^  according  to  the  eleetioilk  of  thd 
child  t6  whom  it  was  left?  and  in  ^gard  of  odier  doaaiions^ 
cohsldenitioli  ia  had  to  fixe  vahie  of  the  property  at  die  time  ^ 
L.5.t.s.Lib.io  of  ^e  death  of  him  who  made  them,   L.3.  tit  8.  Lib.5.Hetf. 

9Ai  The  dcOe  which  itoy  one  ifright'  give  to  the  lather^  m  con- 
tideratiob  of  his  child,  i»  iM^t  bit)tight  ihid  Collation^  but  shafl  b« 
L.s.tii.i5.P.s.  the  property  of  tint  oh3d^  L.6^  tit.l5<  P.6«  Azeoedo  A  la  1j.S.' 
L.5.t.s.Lib.io.  tit. 8.  Lib. 5.  Rec.  n.  27.  '^     4th,  The  debts  which  the  son  con- 
No?.  Rec.         tracted  in  the  life  of  the  father  by  his  command,  or  which  were 


•  See  LI.  tit.  21 .  Lib.  10.  Nov.  Rec. 

K>  Pahicw  on  this  (noto,)  says,  tJ^t  no  w^ere  aoet  he  find  that  amt^cma- 
Unenio  signi^  colacion  de  Henet:  but  that  the  word  is  used  in  the  Airtidas 
to  designate  the  boundaries  or  limits  of  estates  by  means  of  land-marks^  and 
he  refers  to  L.30..tit.  14.  P.  7. :  and  also  to  tit.  15.  P.  6. :  I  suppose  L.sd  of 
said  title  li  particularly  meant. 

**  See  L.6.  tit.  3.  Lib.  10.  Nov.  Rec,  which  related,  &c.  the  quantity  or 
ai^ount  o^  dotef  &c.  aUow^  to  be  given  by  paroits  to  their  daugh&rv  by  way 
of  manriaae  portions,  ^c. 

*^  Tlus  last  quotation  is  incorrect. 
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eonverted  to  his  use,  are  brought  inHo  collation^  L.6.  tit  15.  P.  6.  L.6.tit.i5.P.6. 

The  property  ficqnired  iii  war  {bienes  cash-ernes),  adtenttfiotifir 

property,  ot  that  acqnired  by  mdustry,  are  the  paitkulid'  ptfH 

petty  of  the  child  who  acquired  them,  and  do  not  enter  into  the 

oottmon  mass  of  property  which  must  be  divided,  L.5.  tit«15.  L.5.iit.i5.P.6. 

P.  6.     Btbi  Neither  ate  the  sums  (gasios)  which  the  fetbef^  eiCr 

pended  in  the  particnlmr  instmctioh  or  education  (enseAanxa)  of 

each  child  included  in  this  mass,  L.  5.  tit.  1 5.  P.  6.     ?th.  The  be^ 

who  may  gather  the  firoiCs  or  products  of  the  inheritance  is  obliged 

tb  bring  them*  into  coUation,  provided  the  improvements  {mejarcul) 

and  expense  he  made  or  was  at  in   the  gathering  the  frtiits 

shaH  be  restored  to  him,   L.6.  tit  1 5.  P.  6.     8th^  The  thufigis  L.6.tit.i5.P.6. 

which  are  unlawfully  acqnired  do  not  enter  into  coUation,  and  are 

to  be  restored  to  their  owners ;  and  if  they  are  not  to  be  f(mti6i 

sfaajl  be  employed  for  the  good  of  the  soul  of  the  testaetor,  Iy.fij  L.2.tit.i5.P.6. 

iaLt5.  P. 6. 

Accbrding  xa  the  third  principle,  the  judge,  before  whom  this 
partition  must  be  made,  must  be  the  judge  of  the  place  where 
the  property  to  be  divided  is  situate,  L.  10.  tit  15.  P.  6.     Hence  L.io.t.i5.P.6. 
it  is,   1st,  That  the  things  which  by  their  tiature  CanCnot  bte  dl^ 
vided,^  ought  to  be  valued  and  assigned  to  one  of  the  heirs,  so 
that  the  value  in  money  may  be  divided  equally  among  all,  L.  16.  L.io.t.i5.P.6. 
tit  15.  P.  6.     2d,  The  judge  ought  to  determine  dftuse^  which     [  119  3 
fnay  be  agitated  among  the  heirs  respecting  the  boundaries  of 
the  estates,  L.tO.  tit  15.  P.  6.     Sd,  He  ought,  officially,  after 
the  partition  is  made,  to  oblige  each  heir  to  warrant  {dot  eioSeeioH) 
to  the  other,  the  part  of  the  inheritance  which  might  be  assigned 
him,  to  indemnify  or  make  satisfaction  to.  him  in  case  he  should 
be  deprived  of  it  at  law ;  but  if  the  testator  shall  assign  to  tht 
heirs  their  particular  parts  or  shares,  they  t£te  not  obliged  tb 
make  this  mutual  wan^nty  *^,  L. 9.  tit  1 5.  P. 6.  ^^^ i* ^^ 

Whenever  the  intention  of  the  deceased  is  not  expressed  (ft  Cap.  s.  Of  tht 
declared,  by  reason  of  his  not  having  made  a  testament^  oi*  if  ^^^^  ^ 
tbe  one  made  by  him  be  not  valid  as  explained  by  L.I.  tit.  IS;  L.i.titis.P.6. 
P.  6.  ^%  the  relations  of  preferable  lineage  and  degree  of  kind^ 
succeed. 

Kindred  (grado)  is  a  body  {manera)  of  different  persons,  who  |eren^<Ir  d^' 

^ greesof 

"  Kindrad. 

^  Thitfy  it  is  presumed,  must  be  t^ett  with  some  qualifie&ti'on :  it  mi^ht 
happen,  that  the  heir  to  whom  any  particular  part  of  tne  parent's  estate  Was 
devised,  might  be  evicted  by  reason  of  the  defect  of  ^ch  ancestor'?  titlb,  iMd 
bd  thuii  deprived  of  his  lepifma  or  legtd  share  of  the  paretit*il  pi^pmty.  See 
(rftg.  Lop.  G\.  2.  on  the  laiw  cited  in  the  text. 

'*  See  also  L.  1.  tit.  18.  Lib,  10.  Nov.  Rec. 
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are  united  by  kin,  L.S.  tit  6.  P.  4.     Lineage  {lined)  is  the  or- 
dained union  of  persons  who  hold  one  with  the  other,  as  chains 
descending  from  one  root,  and  make  among  themselves  different 
L.s.tit.6.P.4.    or  separate  degrees  of  kindred,  L.2.  tit  6.  P.  4. 

There  are  three  kinds;  the  right  ascending  line  as  father, 
grandfather,  &c. ;  the  right  descending  line  as  child,  grandchild, 
&c,  and  the  transversal  or  collateral  line,  which  begins  with 
brothers,  and  descends  by  their  children. 

By  the  civil  law,  there  are  as  many  d^^rees  in  the  right  line, 

as  there  are  persons,  taking  away  one,  which  is  the  root  from 

whence  they  spring,  and  thus  the  grandson  is  in  die  second 

degree  in  respect  of  the  grandfather,  and  in  this  our  law  agrees 

with  the  canon.     In  the  collateral  line  there  is  a  difference,  for 

the  law  of  the  laity  observes  the  same  rule  in  the  computation 

of  degrees  as  in  the  right  line ;  and  the  canon  counts  as  many 

degrees  between  the  collaterals  as  the  person  the  most  remote 

is  removed  or  distant  from  the  common  root,  which  will  be 

made  evident  from  the  following  example.     John  is  the  &ther 

of  James,  and  he  the  uncle  by  kindred  {tio  carnal)  of  Peter. 

James  and  Peter  are  distant  from  each  other  three  degrees  by 

the  civil  law,  because  three  persons  are  reckoned,  taking  away 

the  root  from  which  they  both  spring,  which  is  John ;  and  by 

the  canon  law  they  are  only  distant  two  degrees,  because  Peter 

is  distant  so  many  from  his  grandfather  John,  in  respect  of 

whom  he  is  more  remote  than  James  is.    So  one  brother  is  in 

the  second  degree  of  kindred  in  respect  of  another  brotlier  by 

*  [  120  ]    the  civil  law,  and  in  the  first  by  the  canon. 

$s.  Ofthe  ^Xn  successions  ab  intestato^  the  descendants  hold  the  first 

deMendants  in    place,  and  among  them  children,  without  regard  to  sex,  inherit 

^^^'^     the  property  of  the  deceased  1^  L.8.  tit  IS.  P. 6.     As  in  the 

L.9.titis  P.6.  fight  line  the  right  of  representation^^  takes  place,   it  hence 

arises,  1st,  That  if  a  person  dies  without  testament,  leaving  a 

child,  and  a  grandchild,  the  child  of  a  deceased  son  or  daughter, 

the  child  and  the  grandchild  will  succeed  and  inherit  equally, 

L.3.  ti3.P.6.   because  the  grandchild  represents  the  person  of  its  father,  L.8. 


1^  L.7.  tit.  13.  p.  6.  says,  a  wife  shall  be  entitled  to  a  fourth  of  husband's 
property  at  bis  decease,  not  exceeding  100  tibrat  de  oro,  provided  she  be  poor, 
witnout  do/f,  &c.,  not  having  wherewithal  to  live  decently,  although  there 
are  necessary  heirs  of  deceased;  and  Gr,Lop,  gl.  1.  on  this  law  says,  the  rule 
extends  to  a  husband  in  like  case :  perhaps  this  may  be  considered  in  the 
light  of  an  alimentary  allowance  to  the  party. 

1^  PeUadot  (note  2]  observes,  that  this  is  understood  of  the^  right  de- 
scending line,  for  that  in  respect  of  the  right  ascending  line  there  is  no  right 
of  representation. 


Tit.  IV.]        Divmon  of  InJieritance^  ^r.  1*9 

tit  IS.  P. 6.  2d,  That  if  there  were  many  grandchildren  as 
they  represent  only  one  person,  they  will  succeed  to  one  half 
of  the  inheritance,  reserving  the  other  half  for  their  uncle,  or 
the  child  of  the  deceased,  which  is  called  succession  in  stirpem. 
dd.  That  if  the  person  dying  intestate  shall  leave  a  grandchild, 
the  child  of  his  son  *^  who  is  dead,  and  three  or  more  grand- 
children of  another  son  also  deceased,  the  latter  will  succeed  to 
one  half  of  the  property  of  their  gnmdfather  jointly  with  their 
coasin ;  because  although  they  be  many,  they  represent  the  sole 
person  of  their  father,  L.  3.  tit.  1 3.  P.  6.  L.s.Ut.  is.P.d. 

As  it  happens  that  there  are  bastards  and  children  born  from  §  s.  Of  sue 
an  incestuous  and  condemned  {danado)  intercourse  of  the  same  ^^^  of  de- 
iather  with  a  different  mother,  or  on  the  contrary,  it  must  be  tcendantss  who 
observed,  1st,  That  no  bastard  inherits  without  being  first  legif  (bustards)  bom 
timated,   L.17.  tit,  6.  Lib.  3.  Fuero  Real,  Azevedo  a  la  L,7.  tit.  8.  from  an  ince»- 
Lib.5.  Rec.  n.  7.     2d,  That  even  after  being  legitimated,  they  a  condemned 
cannot  succeed,  if  there  be  lawful  children,  L.IO.  tit.  8.  Lib.  5.  Rec  ^tercoune  rin^ 

.  .  cestuoios  y  do 

3d,  That  illegitimate  children  succeed  to  their  mother  in  default  dailAdo  coito). 
of  lawful  ones,   and  are  preferred  to  ascendants,  because  the  L.5.tit.20. 
mother  is  clear  or  certain,  but  not  the  father.     There  is  an  ex-  u^ 
ception  with  respect  to  children  born  from  a  condemned  {danado)  I..7.tit90. 
intercourse,  where  the  mother  by  such  intercourse  or  connexion  J^^^*    ^' 
deserves  the  punishment  of  death  ^^,  L.7.  tit. 8.  Lib. 5.  Rec.;  L.5.titso. 
by  which   LI.  8,  9,  10,  and  11.  tit.  IS.  P. 6.,  are  repealed,   or  Lib. lo. Nor. 
cease.  Li.  8,9,  lo^ii. 

In  default  of  descendants,  ascendants  succeed  or  inherit;  and  ^^'^^*  *^* 
being  those  who  ascend  by  the  right  or  direct  line,  it  follows, 
1st,  That  if  there  are  no  children,  grandchildren,  &c.,  the  parents 
succeed ;  and  in  default  of  them,  grandparents,  on  the  part  of 
the  father  and  of  the  mother,  without  distinction  of  paternal^ 
maternal,  and  gamimnfl/ property  ^^,  L.4.  tit.13.  P.6,  which  is  L.4.tit.is.P.9. 
not  in  force,  where  L.10.  tit 6.  Lib. 3.  Fuero  Real  is  observed;      [  121  ] 
according  to  which,  the  paternal  ascendants  alone  inherit  the 
property  on  the  part  of  the  father,  and  the  maternal  that  on  the 
part  of  the  mother  ^^,  Lopez  Ala  L.4.  tit.  13.  Part  6.  Glos.  % 
2d,  That  in  the  grandparents  there  exists  the  right  of  represent- 


17  It  must  be  always  kept  in  mind  that,  by  the  Spanish  law  of  descents  or 
succession  of  property,  equal  regard  is  had  to  both  sexes. 

i>  And  also  with  respect  to  children  of  the  clergy,  friars,  and  professed 
nans,  where  the  mother  does  not  incur  such  punishment. 

>9  Equally,  and  see  L.  1 .  tit.  20.  lib.  10.  Nov.  Rec. 

V  Eqpiaily  with  respect  to  ganancial  property,  by  the  law  of  the  Fuero  ReaU 
cited. 
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ation  from  the  &thers  who  were  to  inherit  from  their  childrei^  if 

they  had   lived;    and,    therefore,    the    grandchild    dying,  its 

grandparents  will  inherit  its  property,  the  fiither  being  dead^^ 

L.4.tit.is.P.6.  L.4.  dtlS.  P.6.     3d,  That  the  brodier  does  not  succeed  to  the 

L.2.tlt.^.        brother,  if  thei*e  be  ascendants,  L.4*  tit  8.  Lib.  5.  Rec.;  which 
^.lo.  Not.     ^p^ig^  3g  ^Q  ^jjjg  p^^  L^  ^^^13^  p  g      ^^^  rj^^  ascendants 

succeed  to  their  bastard  children,  when  cmce  legitimated.  It 
f  5.  Of  succet-  appears  from  what  has  been  said,  that  in  de&ult  of  descendimts 
utoofcoUa^'  and  ascendants,  collaterals,  or  persons  related  by  blood,  begin 
ttnb.  to  succeed.     In  this  line  are  preferred  brothers  and  their  chil- 

dren,  or  the  nephews  and  nieces  of  the   deceased;    so   that 
the  n^hews  ^  being  many,  succeed  equally  with  their  ^unde, 
L.s.tit.90.        or  in  stirpeniy  L.5.  tit.l3.  P. 6.  and  L.5.  tit  8*  Lib.5.  Rec; 
iJ^ia  Not.     ^J^|.  ^g  nephews  will  divide  among  themselves  per  cajnta,  the 

portion  which  belongs  to  them  ^.     2d,  The  brothers  and  ne- 
phews, on  the  part  of  the  father  alone,  or  of  the  mother,  do  not 
L.s.tft  aa         succeed,  if  there  be  brothers  on  both  parts,  L.  5.  tit.  8.  Lib.  5.  Rec 
K^*^  0.  Not.      ^  rpj^^  brothers  of  the  father  alone  inherit  the  property  on  the 

part  of  the  father ;  and  so  respectively,  the  brothers  on  the  part 

of  the  mother ;  and  they  will  inherit  equally  the  property  acquired 

L.6.t.i3.P.c    by  any  other  cause,  L.6.  tit.lS.  P.6.     In  default  of  brothers  of 

the  deceased  and  of  his  lineage,  the  cousins  of  the  deceased  and 
dieir  lineage  are  admitted  to  ^e  succession,  by  reason  of  nearest 
relationship  ^^. 

In  default  of  descendants,   ascendants,   and   collaterals,  the 

crown,  or  exchequer  {la  real  camara\  succeeds  to  the  property  of 

I^i.tit.2j         ^  intestate,   L.12.  tit  8.  Lib.5.  Rec";  if  withm  a  year,  the 

Lib.  10.  Not.  ..^i  o#i  ii  •/ 

Rec  parties  mterested  do  not  appear  ^^ ;  so  that  the  cogmzance  {ah 


31  See  note  16.  p.  198.  arUe,  Palacios  here  adds,  that  the  grandparents  do  not 
inherit  from  their  grandchildren  by  right  of  representation,  but  ks  being 
tiearest  of  kin ;  and  instances  that  if  a  child  were  to  die,  wtch  itirecat  M" 
icendantSy  and  without  a  father,  but  leaving  a  mother^  she  would  inherit  in 
exclusion  of  the  paternal  grandfather,  though  such  were  living. 

^  ^alaciot  properly  observes,  if  the  fathers  of  suchnephews  bedead^bat 
not  otherwise. 

19  As  representing  their  deceased  father. 

^  That  is,  the  nearest  relation  in  such  case  succeeds. 

<^  L.6.  tit.  15.  P.  6.  says,  as  does  also  L.  23.  tit.  11.  P.  4.,  that  in  default  of 
such,  husband  and  wife  may  succeed  to  one  another ;  vide  also  Paz,  Prax, 
\  T.  p.  125,  n.  1.  &  2. ;  but  the  law  quoted  in  the  text  is  later  than  the  laws  of 
the  Parlidas  referred  to,  although  it  contmns  no  express  repeal  of  the  pro- 
vision in  the  laws  of  the  Partidas. 

^  This  does  not  form  any  part  of  L.I.  tit.  22.  Lib.  10.,  Nov.  Bee,  as  it 
would  seem  to  do  from  the  text,  but  is  part  of  L.2.  ibid, ;  which  directs  cogas 
mostrencas  to  be  delivered  to  the  judge  of  the  place  or  jurisdiction  where 
found;  and  if  unclaimed  within  a  year,  declarei  them  forfeited  ta  the  crown 
{camara),  l 
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noidmiento)  of  the  said  property  belongs  to  the  ordinary  judges, 
Cidida  qf9th  October,  1766.  ^ 

In  order  to  remedy  the  abuse,  which  was  observed  when  the  $^-,.Oftf»iuc- 

^  ^  111!  CMtiooab  in- 

case of  successions  {ab  intestato)  happened,  by  the  secular  or  tettntooftbe 

ecdesiasticai  judges  interfering  to  take  possession  of  the  property  ^^^SoT'^"^ 

under  the  pretence  of  making  an  inventory,  or  of  disposing  of 

the  fifth  of  it  for  the  soul  of  the  deceased,  it  was  ordered  by  Boyal 

Ordin.  of  M  Februaty,  1766^®,  that  thenceforward  no  judge  J^i^j*^**^ 

should  take  possessicm  of  the  prc^rty  of  intestates,  but  that  it  Kec 

should  be  delivered  entire  to  the  heirs,  conformably  with  what  is     [  122  ] 

laid  down  in  L.10.  tit4.  lib.  5.  Rec.  ^,  who  are  to  dispose  of  the  L.is.tit80. 

fifth  for  the  above-mentioned  purpose ;  and  if  they  omit  to  do  it  ^^       ^* 

within  the  year,  they  may  be  compelled  thereto  by  the  judges. 

It  18  also  provided  by  LI. 2  and  3.  tit  9.  Lib.l.  Rec.,  that  the  J;:*-*^^ 

orders  of  ^  JHnidad  and  Merced^^  may  not  obtain  the  uncertain  bcc. 

legacies  {mandas  inciertas),  nor  the  fifths  of  the  property  of  those 

who  die  ab  intestato,  leaving  relations  within  the  fourth  degree. 


<7  Noia  1.  titSS.  Lib.  10.  Nov.  Rec. 
*  See  L.  14.  tit  20.  lib.  10.  Nov.  Rec. 
••  Ibid. 
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,  [  126  ]  TITLE  V. 

OF   SUBSTITUTIONS,    INTAILS,    AND    LEGACIES.     . 

1  HE  succession  ab  intestato  and  that  by  testament  being  already 
known,  it  remains  for  us  to  explain  here  the  other  things  which, 
as  accessary  thereto,  testators  are  wont  to  express  or  declare  in 
their  last  wills. 

^'2aa^^^      Substitute  is  another  heir  who  is  established  by  the  maker  of 

the  will,  in  the  second,  third,  fourth,  &c,  degree  after  the  first 

|^i.tit.5.P.6.     heir,  L.  1.  tit  5.  P.  6. ;  this  is  established  by  substitution  ^  vulgar^ 

pupillary  exemplar^  and  fidei  commissary.  Vulgar  substitution 
takes  place  when  the  substitute  is  appointed,  in  case  the  heir 

L  i.tit.5.P.6.     will  not  or  cannot  be   such,    L.I.  tit.5.  P.6.       Substitution 

{pupiUar)  is  only  appointed  to  the  male  minor  under  fourteen  and 
the  female  under  twelve  years  of  age,  being  under  the  patria 

UA  &  5.tit.5.    potestadj  LI.  1  &  5.  tit  5.  P.  6.     Similar  to  this  is  the  substitution 

exemplary  or  quasi  pupillar  by  which  the  father  appoints  an  heir 

L.1  tit5.P.6.     to  his  child  if  he  dies  mad,  L.  1.  tit 5.  P. 6.     Substitution  {^fidei 

commtsaria^)  is  made  by  giving  it  in  trust  (poniendo  enje)  to  some 
one  appointed  heir  ^,  to  hold  the  inheritance  for  a  given  time,  that 

L.H.tiL5.P.6.  he  may  deliver  it  afterwards  to  another,  L.  14.  tit  5.  P.  6. 

As  the  end  or  object  of  these  substitutions  is  that  the  testator 
may  not  remain  without  heirs  by  the  death  or  unwillingness  to 
accept  of  the  person  named  or  instituted,  it  is  understood  that 
the  first  event  being  expressed  in  any  substitution,  the  other  is 

L.9.tic.5  P.6.    also  considered  as  expressed,  L.2.  tit  5.  P.  6. 

The  substitution  is  to  be  subject  to  the  rules  which,  according 
to  our  laws,  testators  ought  to  observe  in  establishing  an  heir ; 
because  the  former  not  being  at  liberty  to  establish  or  institute 
whomsoever  they  please,  neither  can  they  appoint  a  substitute 
but  to  their  immediate  successor. 

This  idea  being  formed,  the  following  consequences  are 
drawn  from  it :  1  st.  That  as  there  are  necessary,  and  discretionary. 


>  Or  conditional  institution.  Vide  Halifax  Roman  Law,  p.  38,  39.  42  &  45. 
1st  Browne,  Civil  Law,  c.  1.  p.  331.  note  109;  and  Wood,  Civil  Law,  Book  3. 
ch.4.  p.  187  to  189. 

-  Has  only  place  as  to  herederoi  extranot;  vide  1st.  vol.  Febr,  ad.  p.  76. 
n.  III. :  also-L. I.  tit.  18.  Lib.  10., Nov.Rec. 

^  Trustee. 
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or  arbitrary  {arbitrarios)  heirs,  so  there  are  also  necessary  and 

discretionary   substitutes.      2d,    That    necessary   substitutions      [  127  ] 

ought  always  to  be  appointed  when  there  are  necessary  heirs ; 

and  discretionary  ones  only  in  default  of  them,  or  as  to  the 

remnant  of  the  fifth  of  the  property,  the  free  disposal  of  which  is 

left  to  the  testator ;  or  rather  as  to  a  third  of  it  if  he  substitutes 

from  among  his  children,  ascendants,  8cc.     3d,  That  for  the 

creation  of  the  first  the  rules  only  apply  which  we  have  pointed 

out  for  the  appointment  of  heir,  and  many  laws  of  the  5th  tit. 

6th  partida^  only  take  place  in  regard  of  the  second,  as  having 

their  rise  from  the  Roman  law  which  allowed  to  the  testator 

more  liberty  as  to  the  disposal  of  his  property.     4th,  That  the 

substitution  pupillar  of  the  adopted  child  of  which  L.9.  tit.  5.  P.  6.  L.9.titii3.P.«. 

speaks,  takes  place  in  the  case  where  he   may  succeed  to  his 

adoptive  father.     5th,  That  although  the  male  minor  of  fourteen, 

or  female  of  twelve,  enters  into  puberty  or  on  the  inheritance,  in 

case  of  their  death  the  substitute  will  succeed,  provided  he  is 

next  of  kin ;  whence  we  may  infer,  that  not  only  does  the  vulgar 

substitution  comprehend  tlie  pupillar,  as  says  L.5.  tit.  5.  P.6.»  L.5.tit.i.P.& 

but  that  also  does  the  pupillar  comprehend  in  this  s^nse  the 

wlgar*;  and  thus  neither  the  puberty  of  the  minor  nor  the 

possession   {incarporamiento)  of  the   inheritance  ought  to  be 

counted  among  the  modes  of  putting  an  end  to  the  necessary 

substitution ;  but  as  well  the  vulgar  as  the  pupillar  is  at  an  end 

by  the  death  of  the  substitute,  or  th*e  nearest  relation  of  the  heir 

being  alive.     6th,  Tlie  same  ought  to  be  applied  to  the  exemplary 

or  quasi  pupillar  substitution,  with  the  difference  that,  with  regard 

to  that  which  puberty  produces  in  the  pupillar^  the  prudence  or 

sanity  of  the  person  who  was  mad  produces  in  the  exemplary 

or    quasi  pupiUaiy.     Discretionary   or    arbitrary   substitutions 

belong  to  intails  ^  (mai/orazgos)   which    being  peculiar  to  our 

nation  %  form  the  principal  object  of  this  chapter. 

*  Vide  Halifax,  Rom,  Law,  p.  38,  notes. 

*  Ibid, p, 59,  n.  67. 

^  Intails  are  as  common,  at  least  as  well  known, in  England,  8lc.  as  in  Sfiain. 
In  the  latter  country,  the  future  creation  of  them  is  prohibited;  and  the 
whole  doctrine  respecting  their  establishment  rendered  or  little  use  or  rq^ard, 
by  the  alteration  of  the  old  rules,  as  applying  to  those  now  in  existence  in 
Spain,  under  a  law  recently  passed  by  the  Gortes  on  the  subject.  As  regards 
Trinidad,  the  laws  of  Spain,  in  force  in  that  island  at  its  conquest  by  the 
British  arms,  are  observed,  except  in  so  far  as  they  have  been  since  repealed 
or  altered  by  his  Maiesty :  but  as  respects  the  law  of  Mauoraxgot^  no  change 
has  taken  place.  The  rules,  therefore,  in  the  text,  fuflv  apply  in  the  case 
of  property  which  may  be  in  that  situation  in  the  island,  altnough  it  is  believed 
there  is  very  little,  if  any,  there  so  circumstanced. 

N,  B.  This  note  was  written  in  the  commencement  of  1821. 
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Cap.  s.  Of  Intail  {mayorazgo\  is  the  right  of  succeeding  to  the  properly 

aigos).         *   which  is  left,  with  the  condition  of  its  being  perpetuated  in  the 

fiunily,  ao  that  it  may  pass  to  each  first  bom  by  reason  of  sue* 
cession,  Molina  de  Hisp.  primogen.  Lib.  1.  cap.  1.  n.22. 
I  J'  ^^f^  *       ^*  Gaspar  de  Criales,  in  the  referred  to  order,  or  cm-tOf  of 
origin.  1646.  p.  SO.,  proves  that,  in  his  time,  the  most  ancient  private 

[  128  J  intails  did  not  exceed  three  hundred  years  in  establishment; 
and  shews,  in  his  dissertation  on  it,  how  prejudicial  their  esta- 
blishment has  been  to  the  state  of  husbandry  or  agricukurei^ 
and  to  population. 

It  is  a  common  opinion,  that  the  origin  and  rule  of  these 

intails  must  be  looked  for  in  the  ancient  succession  of  the  king* 

L.s.uLlJb.s.   dom,  before  it  was  altered  by  Auto  5.  tit.  7.  Lib.  5.  Rec,  and 

L.S.tit.i5.P.s.  ^^icfi  ^  J«id  down  in  L.2.  tit.l6.  P. 2.  in  these  words :  "The 

wise  and  enlightened  considered  it  right,  that  no  cme  ^6hould 
have  the  sovereignty  of  these  kingdoms  but  the  eldest  son,  after 
the  death  of  his  father.  And,  to  prevent  many  evils  which 
might  happen,  or  be  committed,  they  determined  that  those  of 
the  direct  line  should  always  inherit  the  dominion  or  sovereignty 
of  the  kingdom ;  and  thence  they  established,  that  if  there  was 
a  son,  and  he  would  not  have  it,  the  eldest  daughter  should 
inherit  the  kingdom.  And  they  also  ordered,  that  if  the  eldest 
son  should  die  before  he  inherited,  and  should  leave  a  son  or 
daughter  of  his  lawful  vrife,  he  or  she  should  inherit,  and  no 
other.  But  if  all  these  should  fail  or  die^  the  nearest  relaticHi 
ought  to  inherit  the  kingdom,  being  a  man  fit  for  it  {sq^endo 
home  para  eUo\  and  not  having  done  any  thing  for  which  he 
deserved  to  lose  it  ^. 
1 9.  Of  the  two  Hence  have  resulted  the  two  kinds  of  intails,  regular  and 
imdfari^Ur.     irregular.     The  regular  is  that  in  which  the  inheritance  descends 

according  to  the  ancient  order  of  succession  in  the  kingdom. 
The  irregular  is  understood  that  in  which  the  succession  varies^ 
Boxas  de  Incomp.  Part.  1.  c.  6.  $  1.  n.  21  &  22.  Molina  affirms^ 
Lib.  2.  C.2.  n.l9.,  that  intails  followed  the  order  of  the  succes- 
I..8.tit.i7.  sion  of  the  kingdom,  until  by  L.  IS.  tit. 7.  Lib. 5.  Rec  it  was 
jj^   •       •     ordained,  that  the  females  of  nearest  lineage  and  kindred  {de 

mejor  linea  y  grado)  should  not  be  considered  excluded,  and 
should  be  preferred  to  more  remote  males,  unless  the  testator 
disposed  otherwise,  excluding  females  clearly  and  distinctly^ 
without  conjectures  being  sufficient  for  the  purpose. 


7  This  rule  of  descent  or  tuccesakm  n  confennable  with  the  iawi  of 
England. 
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Intails  are  founded  or  established  upon  testament  or  by  oon^  §  s.  Of  the 
tract.     The  first  must  be  reduced  to  writing ;  but  this  is  not  |[|^ie,^|jcs 
necessary  with  respect  to  the  second  ®,  MoUnOf  Lib.  2.  c.8.     It  ^Wch  are  re- 
follows  from  this,  1st,  That  the  intail  made  by  way  of  contract  orertablith' 
cannot  be  revoked,  if  possession  of   the  property  hath  been  •"  "**^* 
delivered,  or  it  hath  been  made  for  an  onerous  cause,  or  coin 
sideraticm,  as  marriage,  &c.,  nor  even  that  which  is  made  by      [  129  j 
last  will,  if  the  writmg  hath  been  delivered  (si  se  entregp  la  es* 
crihtra) ;  although  under  such  circumstances  both  may  be  varied 
by  the  royal  permission,  L.4.  tit. 7.  Lib.5«  Rec.     2d,  That  per-  L.4.tii.i7. 
sons  who  cannot  contract,  nor  make  wills,    cannot  found  or  ^uk. 
establish  intails.     dd.  That  the  son  dejamilias  (under  the  patria 
potestas),  shall  not  be  able  to  do  it  without  the  permission  of 
his  fiuher,  excepting  it  be  of  property  acquired  by  him  in  war 
{bienes  castrense$\     With  respect  to  the  power  of  a  person  of  a 
religious  order  to  do  so,  see  Molina^  Lib.  4.  c.9.  a  num.SS. 
From  what  has  been  said  in  the  antecedent  title,  with  respect 
to  the  lawful  share  (legitima)  of  descendants  and  ascendants,  it 
is  understood  that  the  royal  permission  is  necessary  to  found  or 
establish  an  intail  of  all  a  person's  property  by  reason  of  the 
prejudke  which  ensues  to  the  necessary  (,forzosos)  heirs*    Hence 
it  is  deduced,   1st,  That  the  founder  should  assign  to  the  rest 
of  his  children  dote  and  competent  aliment,  MoUna^  Lib.2«  c.  1. 
n.S6. ;  and  this  obligation  to  furnish  date  and  aliment  passes  to 
the  snoeessors  of  the  intail,  as  MoUna  explains  L.2.  c.l5  &  16. 
2d,  That  if  all  the  children  give  tlieir  voluntary  consent  {no 
Jbrzado\  the  entail  may  be  founded  without  tlie  royal  permission, 
Molina,  Lib.  2.  c.3.     3d,  That  the  instruction  or  information  ^ 
should    precede  the    royal   licence,    unless  the  intail  already 
founded  is  approved,  L.3.  tit.  7.  Lib.  5.  Rec*     4th,  That  in  L.s.dti'r. 
order  to  found  an  intail  of  the  remnant  of  the  fifth  and  the  r^c.   *    ^' 
dtird,  the  royal  permission  is  not  necessary,  L.  11.  tit. 6.  Lib. 5^  L.ii.tit.6. 
Rec.  '^     5th,  That  if  the  founder  have  only  one  son,  as  h«  ]^^'  ^'^' 


'  Palacios  on  this  (n.  1.)  obserires,  that  MoUna,  in  the  same  chapter,  a, 
says,  he  had  never  seen  any  mayorasgo  founded  without  writing  or  deed; 
and  that,  with  respect  to  those  founded  with  the  royal  permission,  a  writing 
or  deed  is  necessary  for  the  proof  of  this  licence :  that  as  at  the  present  day 
no  moyoroa^o  can  be  established  without  the  royal  licence,  by  L.1S.  tit.  17. 
Lib.  10.,  Nov.  Rec.,  it  is  teen  that  a  writing  or  deed  is  necessary  in  sM 
haywaxgpt  or  intails. 

*  Required,  it  b  presumed,  by  L.IS.  tit.  17.  Lib.  10.,  Nov.  Rec.  respectnig 
the  value  of  the  property  to  be  intaiied,  the  rank  or  condition  of  the  family 
of  the  intended  founder,  ftc.    See  this  law. 

l^  See  also  L.  19.  tit  17.  lib.  10.  Nov.  Rec. 
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necessarily  succeeds  to  the  third,  he  shall  not  be  able  to  burthen 
it  (gravarle)  without  the  royal  permission,  although  this  exeep* 
tion  must  be  understood  with  some  limitations,  which  may  be 
seen  in  Molina,  Lib. 2.  c.  U.  a.  n.4.  al.9.  6th,  That  husband 
and  wife  may  institute  an  intail  without  licence,  of  that  property 
of  which  they  may  freely  dispose,  Mdina^  Lib. I.e. 7.  7th, 
That  the  priest  (prelado)  may  found  it  of  his  patrimonial  pro- 
perty, and  of  no  other,  Molina,  Lib.  2.  c.  10. 

The  founder  is  at  liberty  to  impose  any  reasonable  conditions 
which  he  may  think  fit.  And  thus,  1st,  If  any  one  is  appointed 
on  condition  of  doing  a  specific  thing,  and  not  otherwise,  if  he 
does  not  perform  it,  he  is  understood  not  to  be  appointed,  and 
must  restore  the  fruits  of  the  estate.  2d,  That  a  condition  that 
the  grantee  shall  marry  such  a  one  of  such  a  family  may  be 
imposed.     See  Molina,  Lib. 2.  cA2.  d  num.  34.  and  all  c.  13. 

On  the  similitude  of  private  intails  with  the  succession  of  the 
crown,  are  founded  the  following  principles.  1st,  That  every 
intail  be  indivisible,  passing  from  one  first-born  to  another. 
2d,  That  this  indivisibility  foUow  the  certain  order  of  succession*. 
3d,  That  the  intails  be  perpetual  in  the  family  of  the  founder. 
From  the  first  principle,  which  is  found  confirmed  by  Molina, 
Lib.  I.e.  11.,  it  follows,  that  in  the  succession,  or  among  the 
issue,  the  first-bom  is  preferred,  unless  he  be  illegitimate  {^purio), 
Molina,  Lib.3.c.  1.;  but  in  case  of  doubt,  as  when  it  cannot 
be  declared  which  of  two  sons  was  first  bom,  a  division  ^^  is 
admitted,  L.  2.  tit.  33.  P.  7. 

This  preference  of  primc^eniture  is  wanting  or  omitted,  Ist, 
When  the  first-born  is  legitimated,  and  there  are  lawful  chil- 
dren '^  Molina,  Lib.  3.  c.2.  2d,  When  he  is  a  monk,  clergy- 
man ^%  or  friar,  Roxas,  Part.  7.  c.5.  3d,  By  the  incompatibility 
of  the  family  name  and  arms,  if  it  be  prohibited  to  have  them 
mixed  with  others,  Molina,  Lib.  2.  q.l4.  num.16.  4th,  When 
two  intails  are  incompatible  by  reason  of  their  value,  according 
to  L.  7.  tit  7.  Lib.  5.  Rec,  which  enacts  that  if,  by  way  or  reason 
of  marriage,  two  intails  are  united,  the  value  of  one  of  which  is 


><  Of  the  estate  tail. 

^9  Palacios  (note  1)  says,  that  when  the  firstborn  is  legitimated  by  a  sub- 
fle(]|uent  marriage,  and  has  been  legitimated  before  the  birth  of  the  other 
legitimate  children  (of  such  marriage  it  is  to  be  presumed),  what  is  here 
stated  by  the  text  does  not  take  place. 

15  The  same  learned  Professor  also  observes,  that  a  clergyman  (deri^o)  is 
not  passed  by,  unless  expressly  excluded  by  the  founder ;  for  that  there  is  no 
law,  practice,  or  reason,  which  excludes  the  clergy  from  such  intails. 
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above  two  millions  maravedis,  the  eldest  son  may  succeed  only 
to  one  of  the  two  at  his  election,  and  the  other  passes  to  the 
second  son ;  and  if.there  should  be  only  one  son,  or  a  daughter, 
he  or  she  may  hold  them  both  for  life ;  and  if  either  has  two 
sons,  or  a  son  and  a  daughter,  they  are  divided  as  above,  not- 
withstanding any  clauses  and  appointments  whatsoever  in  the 
creation  of  the  intails,  upon  the  disposition  of  which,  see  Roxas 
throughout  all  Part.  8.,  who  asserts,  in  cap.  1.  num.68.,  that  the 
law  in  question  takes  effect  when  two  intails  of  the  above  tenor 
are  united  by  way  of  succession  or  inheritance.  5th,  The  first- 
bom  is  excluded  when  he  caused  the  death  of  the  last  possessor, 
MolinOf  Lib.  2.  c.2. 

As  the  intail  by  reason  of  its  indivisibility  must  devolve  to 
only  one  person,  it  hence  arises  that  the  two  rules  invented  by  [1313 
the  interpreters  of  the  Roman  law  do  not  apply,  namely,  1st, 
That  two  appointed  jointly,  £.  G.  John  and  James,  succeed  or 
ioherit  equally.  2d,  That  the  disjunctive  resolves  itself  into  the 
copulative,  £.  G.  Andrew  or  Peter  is  equivalent  to  Andrew 
and  Peter,  Molina^  Lib.l.  c.6i  from  num.4,  to  7. 

According  to  the  order  of  succession  which  ought  to  be  fol- 
lowed under  this  indivisibility,  the  kinds  of  lineage,  regard  to 
which  is  had  in  intails,  should  be  understood,  and  they  are  the 
following :  1st,  The  substantial  line  {linea  de  substancia)  is  that 
which  comprehends  ascendants,  descendants,  and  collaterals, 
without  distinction  of  males  or  females ;  the  preference  taking 
place  between  them  according  to  kindred  or  age,  Boxas^  Part.  1. 
cap.  6.  §  2.  Hence  it  is,  1st,  That  the  son  born  before  the 
father  acquired  the  entail,  succeeds  in  preference  to  the  son 
who  was  born  afler,  Roxas^  Part.  1.  cap.  6.  §3.  2d,  That 
the  son  legitimated  by  the  subsequent  marriage  is  counted 
of  the  substantial  line  to  enable  him  to  succeed  to  the  intail, 
Boxasj  ibid.  §  5. ;  but  not  those  legitimated  by  rescript,  which 
does  not  take  away  the  right  that  another  might  possess, 
Boxasy  ibid.  $  6.;  to  whom  ought  to  be  added  Molina^  Lib.  4*. 
cap.  3.  who  refers  to  different  opinions  upon  the  subject. 
3d,  Natural  children  are  not  of  this  line,  Boxas^  Part.  1.  cap.  6. 
§  9 ;  where  he  lays  down  the  limitations.  4th,  That  in  the  col- 
lateral line,  the  brother  of  the  last  possessor,  on  the  part  of  the 
father  and  mother,  although  younger,  is  preferred  to  the  elder 
brother,  who  is  so  only  on  the  part  of  the  father,  by  reason  of 
the  greater  kindred  or  relationship,  Boxas,  ibid.  $  17. 

2d,  The  actual,  or  effective  line,  is  that  which  Uie  possessor  of 
*  the  intail  occupies  as  lawful  successor,  Boxas,  ibid.  $  12. 
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S^^  The  habitual^  or  accustomed  line,  is  that  which  the  first- 
born constitutes  or  establishes,  immediately  as  he  is  bom,  for  his 
descendants,  Roxas,  ibid.  O  3. ;  whence  it  is  deduced,  that 
although  he  die,  if  he  leaves  a  son,  or  other  descendants,  they 
shall  succeed  as  representing  the  lather  in  preference  to  their 

L.5.tit.i7.         uncle,  unless  the  founder  should  make  any  other  direction,  L.5. 

Rec.  '       '     tit  7.  Lib.  5.  Rec. ;  in  which  case  it  is  necessary  that  the  will  of 
[  1S2  J     ^®  testator  be  clear  and  distinct,  L.  14.  tit.  7.  Lib.  5.  Rec.     Of 

L.9.titi7.        this  right  of  representation  Molina  speaks.  Lib.  1.  cap.  6,  7,  &  8. 

Rec  '         4fth,  The  Hoe  of  true  and  absolute  consanguinity  by  the  father's 

side  **  (cognacion)  is  that  by  which  only  males  are  called  to  the 
succession ;  E.  G.  male  to  male  {varon  de  varon)^  or  males  suc- 
ceed, and  not  females,  &c.;  and,  in  this  case,  every  female  is 
excluded,  although  she  be  first  born,  and  male  to  male  is  pre^ 
ferred,  although  he  may  be  of  a  more  remote  line  or  kindred, 
RoxaSy  Parti,  cap. 6*  §22,  Besides  this,  every  female  is 
understood  to  be  excluded  who  might  possibly  impede  or  ob- 
struct the  succession  of  the  agnati ;  and  the  woman  related  by 
the  father's  side  (agnada)  through  whose  means  the  succession 
would  pass  to  the  cognati^^  {cognados),  Molina,  Lib. I.  cap. 6. 
num.  38,  S9  &  40.  It  is  to  be  observed  that  by  the  insertion  of 
the  clause  "  suceda  por  linea  masadina^  the  female  daughter  of 
the  male  is  understood  as  appointed  or  entitled  in  the  regular 
intail  {mcn/orazgo  regular),  but  not  in  that  of  tail  male  {de 
agnacion),  Roxas,  ibid.  §  2d. 

5th,  Tail  male  special  {linea  de  agnacion  limitada)  is  that  in 
which  the  estate  in  tail  male  {agnacion)  is  limited  to  certain  per- 
sons, degrees,  &c.  (grados),  E.  G.  the  descendants  of  Peter  in 
tail  male. 

6th,  The  Kne  of  agnation  artificial  {linea  de  artifkiosa  agnacion) 
is  composed  of  females,  descendants  of  males. 

7th,  The  line  of  quality  {linea  de  qualidzzd)  is  composed  of 
the  persons  who  obtain  the  particular  qualification  required  by 
the  founder  E.G.  o(  Doctor,  &c.     Roxas,  Part.  1.  cap.  6.  §  20. 

8th,  The  line  of  simple  masculinity  is  composed  of  males  of 
any  quality  or  condition,  Roxas,  ibid.  §  22. 

9th,  The  line  elective  comprehends  the  persons  elected  by 
whomsoever  may  have  the  power  to  elect,  Roxasj  ibid.  §21. 
This  Ifiie  takes  place  in  elective  intails,  when  the  foundes  author- 
izes the  last  possessor  or  tenant  to  elect  his  successor.     This 


*^  Estate  in  Uul-male  general. 

}^  in  the  case,  it  is  presumed^  of  aa  estate  in  tail  female. 
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election  cnight  not  to  be  made  of  a  bastard.  2d,  It  may  be 
changedy  if  it  has  not  taken  effect*  3d,  It  ought  to  be  made  of 
only  one  person.  4th,  And  when  he  to  whom  it  belongs  to 
elect,  does  not  make  his  election,  the  succession  devolves  to  his 
first-born  son  and  the  rest  of  the  femily  of  the  founder,  Molina^ 
Lib.2.  cap* 4.,  who,  in  cap. 5.,  treats  whether  this  election  must 
&U  on  the  most  worthy. 

10th,  The  male  line  {linea  masculina)  is  that  which  begins 
with  the  male  and  the  tail  female  (Jeminina) ;  that  whicii  begins      r  iss  ] 
with  the  female  ^%  Boxas^  Part.  I.  cap.  6.  §  23  &  24. 

From  all  that  has  been  said,  the  consequence  is,  that,  with 
respect  to  the  intail  constituted  without  rule  or  condition,  the 
succession   is  regulated  according  to   L.2.  tit.l5.  P.2.;  and  L.2.tit.i5.P.2. 
therefore,  the  females  of  the  best  line  and  degree  are  preferred 
totbe  more  remote  males,  L.13.  tit. 7.  Lib.  5.  Rec.  Molina,  Lib.l«  L.8.tit.i7. 

^        _  Lib.ia  Not. 

cap.  3.  Rec. 

From  the  perpetui^  of  intails  it  is  inferred,  1st,  That  the 
succession  passes  to  all  the  descendants  of  the  founder  in  infini'^ 
turn,  as  determined  by  Molina^  Lib.  1.  cap.  4.  2d,  That  the  first 
heir  or  grantee  named  {Uamado\  must  be  appointed  purely, 
and  the  others  under  the  condition  of  the  first  not  succeeding, 
MolinOf  Lib.2.  cap.  12.;  and  therefore  in  the  lifetime  of  the 
tenant  or  possessor  no  action  can  be  brought,  in  order  to  its 
being  declared  who  the  lawful  successor  is,  because  an  action 
will  not  lay  for  what  is  conditional,  Molina,  Lib.  3.  cap.  14. 
Sd,  That  the  children  or  issue  conditionally  named,  are  consi- 
dered appointed,  for  otherwise  the  perpetuity  would  fail,  Molina, 
Lib.  1.  cap.  6.  N.  2.  &  3.  4th,  That  the  word  issue  {hijos),  com- 
prehends the  grandchildren  and  other  descendants  in  infinitum, 
MoUna,  Lib.  1.  c^.  6.  n.28.  5th,  That  in  intails  the  issue, 
&C.  succeed,  by  right  of  blood,  and  not  by  hereditary  '^  right. 


^  Paladot  mentions  otben,  viz.  linea  conUnUiva,  potUraada^  defectiva, 
fewtenmOf  patema,  maiema^  and  says  there  are  more ;  which,  however,  he 
does  not  particularize ;  but  he  very  properly  adds,  that  the  whole  only  serve 
to  aflS>rd  a  knowledge  of  the  nomenclature  of  terms,  and  an  understanding  of 
what  others  Mrish  to  say  who  attempt  to  explain  them ;  and  that,  as  for  any 
thing  else,  he  considers  the  subject  somewhat  confused,  and  of  little  or  no 
utilitT.  He  concludes  by  observmg,  that  the  will  of  the  founder,  and  the  laws 
which  regulate^  &c.  the  establishment  of  fnayoras^os,  are  to  be  consulted  and 
attended  to.  The  17th  tit.  10th  book  of  the  Nov.  Rec  treats  of  nmyorazgo*, 
which  see. 

*7  Palaeio$  says  (note  1.)  **  that  this  is  understood,  when  the  successor  to 
the  last  possessor,  or  tenant,  is  treated  of;  for,  that  if  the  founder  is  spoken  o^ 
all  succeed  in  respect  of  him,  by  hereditary  right,  nncc  they  succeed  by  hb 
will  and  appointment.*' 
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wherefore  the  possessor  or  tenant  feannot  deprive  Iiis  child  of 
the  succession  on  account  of  ingratitude,  Molina^  Lib.  1.  cap.  9. 
n.  2.  6th,  That  a  person  excluded  once,  is  not  considered  per^ 
petually  excluded,  but  suspended,  while  those  succeed  who  ex- 
cluded him,  Molina^  Lib.  1.  cap.  6.  n.  22.  7th,  That  the  prox- 
imity of  relationship  or  kindred  must  be  regarded  with  respect 
to  the  last  possessor  or  tenant,  and  not  the  founder,  Molina^ 
Lib.  1.  cap.  6.  n.  46.  8th,  That  the  condition  requiring  the 
successors  to  bear  the  arms  and  the  name  of  the  family  of  the 
founder  is  valid;  from  which  the  conjecture  oi  agnation  is  hot 
inferred,  Molina,  Lib.  2.  cap.  1 4.  n.9.  9th,  That  all  intails 
must  be  created  out  of,  or  with  respect  to  real  property^  or 
personal,  on  the  condition  of  its  bemg  sold,  and  real  property  pur- 
chased with  the  proceeds,  Molina,  Lib.  2.  cap.  10.  10th,  That  the 
dominion  (propriedad)  of  the  intail,  cannot  be  confiscated  for  the 
crime  of  the  possessor,  because  that  would  be  in  prejudice  of  the 
successor  and  of  the  perpetuity,  unless  the  enormity  of  the  crime 
demands  that  the  name  or  remembrance  of  the  family  should  be 
obliterated ;  for  which  reason  the  property  of  those  who,  under 
C  134  ]  the  title  of  levellers  {comuneros),  rose  against  King  Charles  I. 
was  confiscated ;  but  the  usufruct  during  the  life  of  the  possessor 
may  be  confiscated,  which  Molina,  Lib.  4.  cap.  11.,  points  out 
11th,  That  when  suspicion  is  entertained  respecting  bad  con- 
duct of  the  possessor,  he  ought  to  give  securi^ ;  and  if  he  ad- 
ministers improperly,  and  destroys  the  property  of  the  intail,  he 
is  bound  to  restore  it  to  the  successor,  Molina,  Lib.  I.  cap.  15. 
and  16.  12th,  That  the  possessor  of  the  intail  ought  to  make 
an  inventory  of  the  property,  as  being  for  the  interest  of  the  suc- 
cessors, Molina,  Lib.l.  cap.28.  1  Sth,  That  upon  the  death  of  one 
possessor,  the  civil  and  natural  possession  passes  instantly  to  the 
immediate  successor  by  benefit  of  law,  without  any  act  or  pro- 

I«.i.Ut.2^         ceeding,  although  another  may  have  taken  possession  ***,  L.8. 

Rec,  tit.7.  lib.5.  Rec,  as  explained  by  Molina,  Lib.  3.  cap.  12.,  in 

which  case  if  tliere  arise  suits  for  the  provisional  possession  of  the 
estate  {pleytos  de  ienida  y  posesimi),  the  parties  are  to  be  heard 
within  fifteen  ^^  days  without  its  being  admitted  to  prorogue  thb 


'B  Whether,  the  law  cited  says,  in  the  life  time,  or  after  the  death  of  the 
last  tenant,  or  whether  such  tenant  may  transfer  the  possession  to  such 
person. 

>9  L.2.  tit. 24.  Lib.  10.  Nov.  Rec.  says  fifty;  and  Palados  adds,  that  if 
r^ard  be  paid  to  L.6.  tit.S4.  Lib.  10.  Nov.  Rec.,  SO  days  are  allowed  instead 
of  50,  and  that  no  supplication  is  admitted,  with  the  exclusion  of  any  other 
remedy  or  recourse,  the  proceedings  only  being  remitted  to  the  audieneiat  to 
determine  on  the  question  of  property,  which  is  borne  out  by  the  last  law 
referred  to. 
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term,  and,  within  it,  they  may  make  and  prove  their  allegations, 
and  the  coimcil  decide;  and  the  sentence  being  executed,  a 
supplication  {suplicacioti),  is  received  or  allowed  within  forty 
days,  the  parties  being  bound  or  concluded  by  this  last  sentence, 
whether  it  be  confirmatory  or  revocatory,  L.  9.  tit  7-  lib.  5.  Rec. ;  l",?-^^^^: 

r      a-i_  !•       •  11  I  .   .  .         ft       .     /.ft  liib.ll.  Nov. 

tor  the  supphcation  allowed,  on  giving  security,  &c.  m  niteen  Rec. 
hundred  doblasj  by  L.14.  tit. 20.  lib. 4.  Rec.  is  not  admitted*  L.i6.tit.2o. 
This  sentence  is  understood  to  be  to  put  the  party  in  possession ;  ^^^   '    ^^* 
for  the  question  regarding  only  the  property  or  dominion  is  re- 
ferred to  the  audiencias,  L.10.  tit  7*  lib.  5.  Rec.     According  to  L.s.tit.S4. 
what  has  been  laid  down,  suits  possessory  and  petitory  are  in-  ^'^^*  ^^' 
compatible  ^  Boxas,  Part  5.  cap.  5. 

It  also  is  a  property  of  the  perpetuity  of  intails,  that  no  pos- 
sessor can  alienate  the  property ;  and  this  prohibition  is  under- 
stood, although  the  founder  may  not  express  it^^,  Molina^  Lib. 4. 
c^.l.  Hence  it  is  deduced,  1st,  That  neither  can  the  posses- 
sor hypothecate,  or  mortgage  the  property,  Molina^  Lib.  4.  cap.  1. 
2d,  He.cannot  agree  to  an  accord ^^  {iransigir\  nor  to  an  arbitra- 
tion respecting  it,  nor  grant  it  under  lease  {en  enfUeutis\  nor  let 
it  for  a  long  time ;  for  all  this  amounts  to  alienation,  Molina^  ^ 

L.4.  cap.  9.  &  Lib.  1.  cap.  21.  n.  15.  Sd,  Although  the  possessor 
may  not  alienate  this  property,  nevertheless  he  has  the  useful 
dominion  {dominio  util),  Molina,  L.I.  cap.  9.  4th,  Obtaining 
the  royal  permission,  the  possessor  may  alienate  this  property. 
This  permission  is  not  granted  without  just  causes;  such  as  the  [  135  3 
establishment  of  dole  in  fiivour  of  the  descendants  of  the  founder, 
Motinoj  Lib.4.  cap.S.  n.S*  and  from  n.  10.  to 25.;  and  it  is  lost 
by  not  making  use  of  it  during  ten  years,  Molinoj  ibid,  n.  49. 
The  same  author  treats  of  this  permission  at  length,  in  cap.  4, 5. 
&  7.  of  Lib.  4.  5th,  The  possessor  may  grant  for  his  life,  the 
usufruct  to  another,  Molina,  Lib.l.  cap.  20.,  as  also  let  out  the 
prcq)erty,  although  the  successor  will  not  be  bound  to  observe 
the  covenant  of  lease  which  his  predecessor  made,  Jtfo- 
lindj  Lib.  !•  cap.  21.,  irom  n.  l.to6.  6th,  The  possessor 
ought  to  pay  the  expenses,  or  costs  of  suits,  respecting  the  intail, 
Molina,  Lib.  1 .  cap. 27.  n.  1 0.     7th,  The  improvements  made  in 


^  This,  according  to  the  learned  Professor,  is  understood  of  suits  relating 
to  mauoras^osi  for  in  other  cases,  possessory  and  petitory  causes  may  be 
joined. 

*i  Subsequent  enactments  have  determined  the  contrary,  under  certain  limit- 
ations  and  conditions.    See  LI.  1 6, 1 7, 1 8, 1 9  &  80.,  tit.  1 7.  Lib.  1 0.,  Nov.  Ree. 

**  Vide  Hal,  Rem,  Law,  p.  95.,  eompromusum,  arbitration ;  and  trofuacHo, 
accord.  . 
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51.  Of  the 

mftDDeriii 
which  tfacjr 
•bouldbcltft. 


L.ll.tit.6. 
lib.  11.  Not. 
Bee. 

[  1S6  ] 
L.l.t.6.Lib.ia 
No?*  Rec. 


the  intaOad  propertj,  are  fine  property,  if  they  can  be  separated, 
but  not  those  that  are  inseparable,  as  booses,  castles,  flUx,  whidi 
are  an  accretion  to  die  property  ;  so  that  the  raccessor  ought  to 
pay  nothing  fer  ibem  to  the  heirs  harii^  a  right  onder  die  maker 
or  foonder,  L.6.  tit. 7.  Lib.  5.  Rec  MoUnOy  Lib.  1.  cap.  26.  8tb, 
The  existing,  or  nngadiered  fruits  (>dbf  j»fii£^«5)  most  be 
dirided  between  the  successor  and  the  heirs  of  thebist  possessor, 
MoUnoj  Lib.S.  cap.ll.,  by  reason  that  these  heirs  ought  to 
repair  and  make  good  what  has  been  deteriorated,  or  die  injury 
done  by  the  fiuih  of  the  last  possessor,  Molina^  Ub.  1.  C8p.27. 
n.1.  to  5.  9th,  Tlie  successor  is  bound  for  the  de))ts  which  his 
predecessor  omtracted  in  i^ty  of  the  intaUed  proper^,  and 
with  the  royal  permission :  which  rule,  and  its  limitations,  will 
be  seen  in  MoUna^  Lib.1.  cq>.10.  from  n.15.  to  28.  But,  if 
they  were  contracted  (or  the  personal  benefit  of  the  last  tenant 
in  tail,  his  successor  is  not  bound  to  sati^  them,  unless  he  is  his 
heir,  Molina,  ibid,  i  n.  28.  ad  Jin. 

A  legacy,  or  bequest,  is  a  sort  of  gift  which  the  testator  leaves 
in  his  testament,  or  codicil,  to  some  person,  for  die  love  of  God 
or  of  his  soul,  or  for  the  person  to  whom  it  is  left  to  do  scxne- 
thing^,  L.1.  dt.9.  P.6. 

It  having  been  before  observed  in  the  Third  Title  of  this  Book, 
that  no  one  can  bequeath,  nor  dispose,  in  favour  of  a  stranger,- 
or  for  the  benefit  of  his  soul,  of  more  than  the  fifth  of  his  pro- 
perty, if  he  have  necessary  (Jbrzosot)  heirs,  it  is  evident,  1st, 
That  if  diere  be  descendants,  the  legacies  cannot  exceed  the 
fifth,  or  even  the  third,  if  it  be  among  cluldren,  L.  11.  tit  6.  Lib.  5. 
Rec.  2d,  That  if  the  neoessarjr  heirs  are  ascendants,  the  lega- 
cies may  amount  to  the  third  of  the  property,  L.  1.  tit.6.  Lib.5. 
Bee.  Under  these  rules,  the  doctrine  of  l^acies  wil  be  undei^* 
stood ;  which,  being  conformable  to  the  Roman  law,  is  found 
collected  in  the  9di  Tide,  6di  Partida^,  without  the  neoessi^  of 
repeating  it  here. 


^  SeeFebrero  Adichnado,  I  torn,  part  1.  c;^.  1.  $  11  &  12.titmaiuftif,  from 
p.115.  ed.6.;  or  Febrero  Befmnado,  I  torn.  ftacU  1.  c.l.$9&  10.:  same  tit}i^ 
p.  141.  ed.4. 

^  Yet  the  citing  the  Roman  Law  is  affected  to  be  found  fiiultwith  b^ 
the  Spanish  Law  writers.  See  p.  3.  in  the  preface  to  the  text,  and  what  is 
stated  in  p.  44.  ofthe  introduction  to  these  Institutes,  the  translation  of  which,  it 
is  regretted,  the  want  of  time  has  preyented  from  being  prefixed  to  the  tauvh 
lation  of  the  text.  It  is  admitted  that  the  Partidas,  which  are  there  aaid  fo 
be  the  most  methodical,  national,  leffal  code  known  to  the  authors,  are  co«ii- 
posed,  in  great  part,  of  the  Roinan  Law.  This  admission  was,  however,  W^ 
superfluous,  as  the  Partidas  carry  with  them  self-evident  testimony  of  their 
debt  to  the  great  master  code,  from  which  they  have  so  laigely  and  generality 
borrowed. 
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The  carrying  into  efiect  the  legacies,  and  the  last  will  of  the  i  s.  How  they 
testator,  is  wont  to  remain  at  the  charge  of  the  executors  (caie-  SSiinto «r" 
zaieros  6  atbaceas\  L.  1 .  tit*  1 0.  P.  6.,  who  ought  to  conform  to  the  cadon  by 


rules  touched  upon,  when  there  are  necessary  heirs;  and  if  the  L.i.t.io.P.6. 
property  of  the  testator  shall  not  be  sufficient  for  the  payment  or 
fulfilment  of  the  legacies,  each  of  the  legatees  must  suffer  a 
deduction,  pro  rata^  L.4.  tit  5.  Lib.  3.  Fuero  Real. 

Those  who  cannot  be  executors,  are,  1st,  The  friar,  L.7*^^  §3.  Who  may 
tit. 5.  Lib.S.  Fuero  Real,  which  differs  from  L.2.  tit.  10.  P.  6.  jLuSrir^SIItiei 
id,  Nor  die  woman^S  the  madman,  the  minor^^  the  heretic^',  «"  oblig»tioiis. 

Li*8.tit.lO  P  6. 

the  dumb,  the  naturally  deaf,  this  traitor  {traidor  alevoso\  nor 
the  person  condemned  to  death,^^  L.8.  tit.  5.  Lib.  3.  Fuero 
Real. 

The  executors  ought  to  publish  the  testament  within  a  month, 
under  the  p^ialty  of  losing  their  legacy ;  and,  if  there  was  none 
Irfl  then^  of  paying  the  tenth^^  {diezmo\  L.13.  tit. 5.  Lib.S. 
Fuero  Real ;  and,  moreover,  they  are  obliged  to  fulfil  the  will  of 
die  testator  within  a  year,  at  furthest,  countable  from  the  death 
of  the  testator ;  the  act  of  one,  or  more,  in  case  the  whole  cannot 
be  present  (personarlo),  being  valid,  L.  5.®^  tit  10.  P.  6.  L.5.titio.P.6. 

If  it  should  happen  that  the  executors  are  neglectful  in  com- 
plyii^  vntik  their  duty  or  obligation,  they  shall  be  compelled  to 
it  by  the  bishop;  and  not  obeying,  he  shall  appoint  other 
executors  ^^  L.7.  tit  10.  P.  6.  In  de&ult  of  executors,  the  heir  is  L.7.tit.io.P.6. 
charged  with  giving  effect  to  the  dispositions  of  the  testator, 
L.7.  tit  10.  P.  6.  Lastly,  if  through  improper  conduct  or  ne- 
glect, the  will  of  the  deceased  be  not  executed,  the  executors 


*  The  quotation  is  erroneons,  read  L.s.tdu/. 

^  Altbcragh  L.8.  tit  5.  Lib.S.  Fuero  Redy  cited,  excludes  women,  an  ad- 
fition  to  it  -lays  that,  by  custoni,  which  is  the  best  interpreter  of  laws,  they 
may  be  executrixes;  and  this  seems  the  generally  received  opinion.  See 
Fwrero  to  this  efiect. 

^  Under  twenty-five  years  of  age ;  but  again,  by  addition  c  to  the  law  of 
the  Fuero  Real,  cited,  it  is  said  that  custom  is,  that  those  under  twenty-five 
may  be  executors. 

^  This  may  carry  a  very  extensive  relidous  exclusion. 

^  Slaves,  Moors^  and  Jews,  complete  tne  catalogue  of  those  excluded  from 
the  office  of  executors  by  the  same  law. 

^  The  law,  which  is  L.  14.,  and  not  L.13.  tit.  5.  Lib.  3.,  Fuero  Real,  in- 
tended to  be  cited,  says,  the  tenth  of  the  legacy:  but  it  is  difficult  to  discover 
how  a  man  could  be  compelled  to  pav  the  tenth  of  nothing :  the  later 
enactment,  however,  L.  5.  tit.  18.  Lib.  10.  Nov.Rec.,  presents  no  such  difficulty, 
and  says  that,  the  executor  having  no  bequest  by  the  will,  shall  pay  the 
damage  to  the  partv  injured  by  his  omission  or  neglect,  and  SOOO  manivedis  to 
the  crown  (camaral 

»ReadL.6. 

^  Adminbtrators  would  be  more  correct. 
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shall  lose  what  the  testator  may  have  left  them,  unless  it  be  his 

son ;    for   he  ought  not  to   be   deprived   of  the   lawful   share 

L.8.Ut.io.P.6.  (legttima)  to  which  he  is  entitled  by  nature,  L.8.  titlO.  P.  6. — 

See  Carpio  de  Executoribtis  Voluntatem  Ultimatum.  ^'"^ 


^  See  also  Febrero  Adicionado,  tom.l.  part  1.  cap.  1.  §  18.  p.  145;    or 
Fehrero  Re/ormado,  torn.  I.  part  1.  cap.  1.  §  13.  p.  160.,  4th  edit. 

Executors  are  of  three  classes:  1st,  Lawful,  or  those  entitled  by  law  to 
fulfil  the  will  of  the  testator.  2d,  Testiamentary,  or  those  appointed  by  the 
will  of  the  testator.  .5  J,  Daiivos,  or  those  appointed  by  the  judge  or  ordinary, 
in  case  of  intestacy  or  absence  of  nomination  by  the  testator,  to  discharge  toe 
duties  of  an  executor,  corresponding  to  the  English  administrator. 

Testamentary  executors  are  of  two  sorts:  1st,  Universal  or  general,  to 
execute  entirely  the  testamentary  dispositions,  and  to  distribute  the  property 
of  the  deceased;  and  2d,  particular  or  special,  appointed  to  carry  into  effect 
some  special  object  or  purpose  of  the  will. 

The  office  of  executor  is  considered  pious  and  private,  and  does  not  descend 
to  the  executor,  or  heir  of  a  deceased  executor,  without  express  direction  or 
leave  of  the  appointing  testator;  and  even  then  there  are  exceptions,  espe- 
cially when  the  executor  has  improperly  executed  his  duty  or  trust.  No 
person  can  be  obliged  to  undertake  the  office  of  executor ;  but  if  one  accepts 
or  undertakes  it  expressly  or  tacitly,  he  may  be  compelled  to  dischaige  the 
duties. 

According  to  Febrero  Adic^  1st  vol.  p.  152.  n.  357.,  an  executor  is  not 
entitled  to  Salarh  or  remuneration  for  discharging  his  office,  as  a  guardian 
is,  except  by  the  direction  or  declared  consent  of  the  testator;  but  it  seems 
that  an  allowance  of  this  nature,  having  reference  to  the  trouble  or  duty 
performed  by  the  executor,  may  be  granted  by  the  judge.  Vide  Carpio  Jk 
Exec,  p.  8 1.  n.  11 0.  An  executor  cannot  sell  the  real  property  of  his  testator, 
unless  he  be  authorized  by  the  will,  and  then  it  appears  the  sale  must  be  by 
public  auction.  Vide  L.62.  tit.  18.  P.  3.  It  would  also  seem,  that  a  bequest 
or  legacy  to  an  executor,  is  supposed  to  be  made  eontemplalione  officU,  and 
that,  therefore,  if  he  renounce  the  burthen,  he  loses  the  legacy.  Ifa  legacy 
or  bequest  be  left  amon^  executors,  and  one  of  them  predecease  the  testator, 
or  renounce  the  office,  his  share,  jure  accretcendi,  is  divided  among  the  sur- 
viving or  acting  executors.  The  rule  of  jut  accrescendi  may  seem  strictly  to 
apply  to  legatees.  See  L.  53,  tit.  9.  P.  6. :  also  Rtpia  de  Testam.  p.  37. 
n.  12. :  but  see  also  Covarrubiatt  1  vol.  c.  18.  ^  1.  p.  125.  n.  4. 

In  the  case  of  there  being  only  one  executor  appointed,  and  of  his  pre* 
deceasing  the  testator,  or  renouncing  the  office,  it  is  to  be  supposed  that  the 
bequest  or  legacy  would  lapse,  and  go  to  the  heir,  or  residuary  legatee  or 
devisee. 
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OF   SERVICES   OR   RIGHTS   (sEBVIDUMBREs).  ^ 

ClERTicES  {servidumbres)  constitute  the  third  right  in  the  tiling.  Of  services  or 
They  are  either  real  or  personal ;  a  real  right  or  use  is,  the  right  dwmbr»)^  gc- 
and  use  which  a  person  has  in  the  buildings  and  lands   of  nerd,  and  tt^eir 
another,  to  make  use  of  them  for  the  benefit  or  advantage  of  his  yawntX. 
own,  L.I.  titSI.  P.S.     Personal  service  is,  the  right  or  use  L.i.th.si.P.3. 
which  a  person  gains  in  the  things  of  another  for  the  benefit  or 
advantage  of  his  person,  and  not  especially  of  his  lands  or  estate 
(heredad). 

Of  real  services,  some  are  peculiar  to  cities  {urbanas\  and  $i.  Of  real 
others  to  the  country  (rusticas).     The  first,  or  city  services,  are  ^^iJJid^^to 
those  which  some  houses  have  in,  or  with  respect  to  others,  those  pecu- 
L.  2.  tit  SI.  P.S. ;  and  the  latter  those  which  some  estates  have  c^nuy^d 
in,  or  with  respect  to  other  estates,  L.S.  titSI.  P.S.     Of  the  those  peculiar 
first  kind  are,  1st,  The  right  of  placing  a  load  or  burthen  upon  •  ^^^  si  p  3 
the  house  of  one's  neighbour  by  means  of  a  pillar,  column,  beam,  L.s.t.3].P.3. 
or  other  thing,  which  may  support  the  building.    2d,  The  right 
of  boring  holes  in  one's  neighbour's  wall  to  place  beams,  or  to 
open  the  windows  to  give  light  ^.     Sd,  The  right  to   let  the 
water  &11  from  one's  roof,  by  means  of  gutters  or  spouts,  upon 
the  house  of  another..    4th,  The  right  to  prevent  one's  neigh- 
bour from  building  his  house  higher  than  it  was  at  the  time  the 
right  or  use  was  created  or  imposed,  in  order  that  he  may  not 
obstruct  one's  light,  view,  &c.    5th,  Tlie  right  to  have  a  passage 
through  the  house  or  yard  of  one's  neighbours,  to  one's  own 
house,  and  other  similar  rights,  L.2.  tit.SU  P.S.     What  relates  L.2.tit.3i.P.3« 
to  the  height  of  buildings  is  governed  by  the  municipal  regula- 
tions {estattdos)  of  the  towns. 


I  Vide  Hdkfaxy  Rom. Law,p.  25.  cap.  5. ;  and  WootTs  Inst.  Civ, Law^  book  8. 
ch.S.p.  1 45. 

<  Palacios  observes  upon  this,  what  is  mentioned  by  Greg.  Lop.  Gl.  8.  L.  9. 
tit.  31.  P.  3.,  that  there  is  a  difference  between  these  two  sorts  of  services ;  that 
in  the  first  (onerii/eretuU),  the  person  benefiting  by  the  use  of  his  neighbour's 
wall,  to  support  the  burthen,  is  oblieed  to  reptur  the  wall ;  whereas,  in  the 
second  (tigni  inimiiendit),  he  is  not  under  such  obligation. 
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Rural  services  are,  1st,  The  right  of  foot  or  horse  path 
{senda\  of  way  for  narrow  carts  {guidf^  and  of  road  (camino). 
He  senda  is  made  use  of  only  to  go  on  foot  or  on  horseback, 
[  189  ]  without  driving  carts  {cairos)  nor  beasts  of  burthen;  the  guia 
lo  go  on  alone  or  accompanied  with  long  narrow  carts  {carretas)y 
&c.;  and  the  camino^  or  road  to  carry  these  and  any  other 
things  on.  The  breadth  of  the  road  {camino)  ought  to  be  regu- 
lated by  the  agreement^,  and  not  having  been  so  regulated, 
,  ought  to  be  only  eight  feet  wide  %  and  sixteen,  if  there  be  a  turn- 

ing, L.S.  tit.  81.  P.  3.  2d,  The  right  of  conducting  water 
through  another's  land  for  tlie  purpose  of  irrigation^  as  for 
mills,  &C. ;  in  which  case,  the  person  who  has  this  right,  ought 
to  keep  up,  at  his  cost,  the  aqueduct,  drain,  pipes,  or  spouts,  and 
to  avoid  all  injury  to  the  land  through  which  they  shall  pass, 
X.4.tit.3i.P.3.  L«*-  tit.  31.  P. 8.;  and  the  owner  of  the  land  from  which  the 

water  shall  be  taken,  cannot  grant  it  to  anodier,  to  the  prejudice 
L.5.Ut.si.P.s.  of  him  who  has  the  right  ^  L.5.  tit.  81.  P.  3.     8d,  The  right  to 

drink  out  of  the  spring  or  well  of  another  for  one's  self,  labourers, 
and  beasts  of  labour,  or  cattle,  by  which  is  also  understood  to  be 
granted  the  right  of  ingi*ess  and  egress  to  and  from  the  land, 
L.6.  t.31.  F.s.    L.6.  tit  31.  P.  3.     4th,  The  right  of  feeding  one's  beasts  of 

labour  on  the  meadow  or  pasture  of  another  %  L.6.  tit  31.  P.  6. 
5th,  The  right  of  taking  limestone,  sand,  stones,  or  other  ma- 
terial, which  may  be  found  on  the  land  of  another,  for^the  pur- 
L.7.tit3i.P.s.  pose  of  building  on  one's  own,  L.7.  tit81.  P.S.,  and  many  others 

of  this  tenor. 
k  2.  Of  ihc  Every  service  ought  to  be  charged  or  imposed  upon  or  with 

wWch*the  doc-  fcspect  to  things  whieh  are  ours,  or  which  we  possess  as  ours, 
trine  of  semce*  j^  order  that  they  may  be  of  use  or  benefit  to  the  posterity  ®  of 
L.is.t.3i.P.3.  another,  L.18.  tit  31.  P.  8.     2d,  They  ought  to  be  established 

by  testament,  by  contract,  or  be  acquired  by  prescription,  L.  14. 
tit. 8 1.  P. 8.  8d,  The  service  is  always  united  or  annexed^  to 
the  inheritance  or  building  upon  which  it  was  laid,  and  the 
right  of  using  it  is  accessory  to  the  thing  for  the  benefit  of  which 


^  Palacios  (note  1)  says,  there  is  no  such  service  as  that  of  guia;  but  that 
the  rural  services  intended  to  be  here  treated  of,  are  "  Lasenda  6  derecho  dc 
scndoy  la  carrera"  which  is  called  in  the  text  ^uia,  and  " La  via  6  camino** 
which  correspond  with  the  three  rights  of  way  of  the  Romans :  iter^acttu,  via. 

*  Made  at  the  time  the  right  was  granted. 

■*  Straightways.    See  L.S.  tit. 51.  Part. 3.,  cited. 

^  He  may  grant  to  another  the  like  right  if  there  be  sufficient  water  for 
both.    See  the  exception  at  the  end  of  the  law  cited  in  the  text. 
7  Right  of  common  or  pasture. 

•  Or  person,  in  the  case  of  personal  services. 

**  t.  e.  Inseparable  from,  except  by  the  consent  or  agreement  of  the  psrty 
entitled. 
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k  vas  6stablislied,  LL8.  &  12.  tit.dl.  P.  3.     4th,  They  are  in-  Ll.i8&ix.t.3i. 
divisible  >^  L.9.  tit  81 .  P. 3.  L.9lt.si.F.s. 

'  From  the  first  principle  it  follows,  1st,  That  every  proprietor 
of  a  thing  may  establish  a  right  on  or  with  respect  to  it ;  and  if 
diere  be  many  owners,  all  ought  to  agree  either  at  the  time  of 
its  establishment,  or  by  subsequent  approbation,  L.  10.  tit.  31.  l-io.t.3i.P.s. 
P.  3.     2d,  That  the  tenant  in  fee  (feudatorio)  or  for  life  {poseedor 
i  uida)  may  impose  a  service,  L.11.  tit.  31.  P. 3.     3d,  The  pur^  L.ii.t.3i.P.s. 
chaser  may  impose  it  upon  the  thing  which  he  purchases,  al- 
though it  may  not  have  passed  into  his  possession  with  the 
consent  of  the  seller,  L.11.  tit.31.  P.  3.     4th9  That  things  are 
not  capable  of  services  which  are  incapable  of  dominion,  as 
sacred  things,  &c.,  L.13.  tit.  31.  P.  3.     5th,  That  these  services 
benefit  the  property  of  otliers,  and  not  that  of  the  person  on      [  1^^  ] 
which  they  are  established,  L.  13.  tit  31.  P.3.  L.i3.t.3.P.3. 

From  the  second  principle  it  follows,  1st,  That  every  con- 
tinued or  uninterrupted  service,  that  is,  which  is  continually  made 
«se  o^  as  is  running  water,  &c.,  is  acquired  by  ten  years'  use  or 
enjoyment  '*  among  persons  present,  and  twenty  among  thosd 
absent;  and  discontinued  rights  which  are  only  made  use  of 
now  and  then,  as  right  of  way,  of  road,  water  which  comes  or 
flows  once  a  week,  &c.,  cannot  be  acquired  but  by  use  of  time 
immemorial,  L.25.  '^  tit31.  P.3.  L.25.t.3i.P.s. 

From  the  third  principle  it  follows,  Ist,  That  the  service  or 
rig^t  does  not  cease  because  the  thing  may  change  its  owner 
and  pass  to  another,  L.8.  tit31.  P. 3.  2d,  That  the  owner  of  L.8.Ut.3i.P.% 
the  service  cannot  sell  nor  aliene  it  without  the  tiling  or  property 
to  which  it  belongs  or  is  attached,  unless  the  owner  of  the 
thing  which  furnishes  the  service,  or  with  respect  to  which  it  is 
exercised,  should  consent  *^  L.  12.  tit 31.  P.3.  L.ifi.t.si.P.s. 

From  the  fourth  principle  it  follows,  1st,  That  if  each  of  the 
heirs  of  the  property  which  has  the  service  in  its  favour,  should 
wish  to  make  use  of  it  entirely,  he  can  do  it.  2d,  That  each  of 
the  heirs  of  the  property  from  which  the  service  is  due,  is 
obliged  severally  to  render  or  allow  it,  L.9.  tit  31.  P.3.  L  9.t.3i.P.3. 

'•  See  L.  9.  tit.  31.  P.  3.,  cited. 

1'  With  buena  fe^  without  force,  &c.,  on  the  part  of  him  claiming,  with 
knowledge,  and  without  contradiction,  &c.,  on  the  part  of  the  proprietor 
against  whom  the  prescription  is  set  up.  See  L.  15.  tit.  31.  P.  3.,  intended  to 
be  referred  to  by  the  text,  instead  of  L.  25.,  erroneously  printed. 

'*  Read  L.  15. ;  and  see  L.  1.  tit.  17.  Lib.  10.  Nov.  Rec.,  as  to  proof,  &c.  of 
thne  immemorifll. 

"  L.  12.  tit.  31.  P.  3.,  cited,  mentions  another  exception  with  regard  te 
water  for  irrigation ;  which,  after  brought  from  anotbers  land  to  that  of  the 
owner  of  the  service,  may  be,  by  the  latter,  granted  to  a  third  person. 

L  2 
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§  2.  Of  the  The  modes  by  which  services  are  acquired  being  almost  the 

tito«e  serric«8^    SEDie  as  those  by  which  they  may  be  lost,  it  follows,   1st,  That 
may  be  lost.       the  service  is  extinguished,  by  the  owner  of  the  thing  to  which 

it  was  granted,  surrendering  it  to  the  estate  or  thing  from  which 

L.i7.t.3i.P.3.  it  was  due,  L.17.  tit. 31.  P.  3*     2d,  By  the  owner  of  the  thing 

which  is  entitled  to  the  service  or  right  becoming  owner  of  the 
thing  which  owes  it;  and  if  they  are  again  separated,  the  service 
is  not  renewed  by  this  event  alone,  L.17.  tit.  81.  P.  8.  3d,  By 
the  owner  of  the  service  authorising  the  owner  of  the  thing 
which  renders  it  to  do  something  which  may  impede  the  right, 
L.9.  **  tiL31.  P.  3.  4th,  By  the  use  of  the  city  service  being 
impeded  for  ten  years  in  the  view  or  presence  of  him  who 
possesses  it,  and  for  twenty  years  if  he  be  absent  ^^  L.16.  tit.  31. 
P.  3.  But  if  the  service  is  rural,  and  a  continued  one,  it  will 
be  lost  by  non-use  for  time  immemorial ;  and  if  it  be  a  discon- 
tinued one,  its  non-use  for  the  space  of  twenty  years  will  be 

L.i6.t3i.P.3.  sufficient  to  work  a  forfeiture  of  it,  L.16.  tit.31.  P.3.     5th,  The 

non-use  of  a  service  common  to  many,  if  it  is  on  the  part  of 

[  141  ]      one,  does  not  prejudice  the  others;  and  in  case  they  should 

divide  among  them  the  thing  to  which  the  service  is  due,  he 

L.i8.t.3i.P.3.  alone  shall  lose  his  right  who  should  not  make  use  of  it,  L.18. 

tit.31,  P.3. 

Cap.  2.  Of  per-       Personal  services  consist  in  usufruct  and  habitation.  *®     Usu- 

•oo«  "«  firuct  '^  is  a  right  of  using  and  enjoying  all  the  fruits  or  profits 

of  a  thing  ^^  without  impairing  it.  It  is  conventional,  or  legal, 
which  is  determined  to  be  the  usufruct  the  father  has  of  the 
adventitious  property  of  his  child,  and  is  explained  by  Castillo  de 
ujnffi-uctUf  C.3.  The  use  is  the  right  of  making  use  of  the 
fruits  of  a  thing  ^^  with  limitation,  and  without  impairing    it, 

t.20.t3i.P.s.  L. 20,  tit.31.  P. 3. 

Hence  it  is,  1st,  That  the  usufructuary  acquires  all  the  fruits 
and  rents  arising  from  the  thing  which  was  granted  but  the 


M  Read  L.  19. 

>*  This  obstruction  must  be  done  with  huenafe. 

»^  And  Palacios  adds  me;  and  L.20.  tit.31.  P. 3.,  says,  there  are  three  sorts 
oF personal  services,  although  it  specifies,  in  terms  only,  two,  usufruct  and  use; 
and  comprehends,  as  does  also  L.21.  Md,,  under  the  latter  term,  habitation  : 
but  L.27.,  same  title  and  Partida,  adopts  the  term,  and  defines  it.  Common^ 
or  right  of  common,  will  perhaps  convey  a  better  idea  to  an  Englbh  reader 
of  an  use,  set  forth  in  L.20.  tit.31.  P. 3.,  than  any  other  description.  See 
Srd  Black,  Com,^  2d. vol.  p.32.  ch.3. 

•7  Vide  Halifax^  R,  L.,  p.  26.  book  2.  ch.  3. ;  and  Wood's  C.  L.,  book  2.  ch.  2. 
p.  148  to  151. 

1^  Belonging  to  another,  is  understood. 

*^  Belonging  to  another  is  also  understood. 
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uaer  (uswzrio)  only  those  things  which  are  necessary  for  the  sup- 
port of  himself  and  his   family,  L.20.  tit. SI.  P. 3.     2d,  That  L.2at.si.P.5. 
neither  the  usufructuary  nor  the  person  who  enjovs  the  use,  can 
impair  or  deteriorate  the  thing  from  which  they  Joiivc  the  usu- 
fruct or  use,  L.22.  tit  31.  P.  3.,  but  the  usufructuary  is  bound  L.22.t.si.P.s, 
moreover  to  support  and  take  care  of  it  ^,  L.  22.  tit.31.  P.  3.         L.22.t.3i.P.3. 

To  understand  the  first  principle,  it  must  be  known  that  by 
fruit  is  understood  any  benefit  which  accrues  immediately  to  the 
person,  or  mediately  from  the  thing  separating  it  from  the 
substance,  Lagunez  dc  Jructibusy  Part.  1.  cap.  2.  n.28.  Thusj 
therefore  under  tlie  name  of  fruit  are  reckoned  all  the  productions 
of  the  earth,  of  which  Lagunez^  ibid.  cap.  8.  and  Part.  2.  cap.  1  &2. 
speaks.  The  water  which  takes  its  rise  in  the  estate  or  land  {jundjo\ 
and  that  which  runs  through  it,  Lagunez^  Parti .  cap.  5.  n.29&30« 
Sd,  The  trees  which  are  kept  for  the  purpose  of  being  lopped  or 
cut,  and  which  once  cut  may  grow  again ;  but  not  those  which 
are  not  of  this  nature;  which  distinction,  received  among  us,  is 
explained  by  Lagunez^  in  cap.  6.  Pait.  1.  and  Castillo  de  usu/r. 
cap.  25.  4th,  The  produce  of  cattle,  the  dung  {estiercol\  milk, 
cheese,  wool,  &c.  LI.  20.  21  &  23.  tit  31.  Part  3.    5th,  Quarries  LI.20.21.&2S. 

•  ^    -^  tit.Sl.P.S, 

when  they  contribute  to  the  benefit  of  the  farm  or  estate  {Jtmdo)^  L.27!t,ii'.P.4. 
L.  2?.  tit  11.  P.  4.     6th,  The  penalties,  fines  and  confiscations 
which  arise  from  jurisdiction,  Lagunez^  Part.  1.  cap.  20.  Tthj^  An?» 
nuities  or  rents  {censos\  Castillo^  cap.  4L  ibid. 

Although  he  who  has  the  use  {usuario)  receives  all  these  firuits^      [  142  ] 
it  must  be  understood,  subject  to  the  before  mentioned  limitation ;  §  «•  Of  uMind 
whence  it  is  deduced,    1st,  That  the  person  who  has  the  use 
cannot  sell  nor  rent  to  others  the  fruits  as  the  usufructuary  may 
do,  LI.  20.  &  21.  tit  31.  P.  3.    2d,  That  the  mere  use  of  a  house  LI.20&2K 

.  .  .  .         tit.Sl  P.S. 

being  granted,  it  can  only  be  inhabited  by  the  user,  his  family, 

and  any  guest,  but  may  not  be  rented  to  another  ^^  L.21.  tit  31.  L.2i.t.dr.P.9. 

P.3. 

This  simple  use  of  the  house  ought  not  to  be  confounded  (s.  Of  the 
with  the  right  of  habitation  or  dwelling,  which  is  wont  often  to  Sfndiffeiwt*' 
be  granted ;  for  in  this  last  cose  the  person  to  whom  tliis  habit-  from  the  um  of 

habitadon. 

«>  And  if  the  property  of  which  the  usufruct  is  granted  should  consist  of 
cattle,  &c.,.  the  usufructuary  is  bound,  it  seems,  to  supply  the  loss  if  any 
should  die.    See  L.  22.  tit  3 1 .  P.  3.,  cited. 

•♦  Wood,  in  his  InstUfder  on  the  Gv,  Law,  book  2.  chap. 2.  p.  150,  says: 
''^that  if  he  who  has  the  use  of  a  house  inhabits  there  himself,  he  may  let  out 
part  of  the  house  on  a  rent,  which  part  would  be  otherwise  useless  to  him,  aa 
beins  too  large  for  his  family ;  but  this  is  not  transferring  his  right,  unless  he 
too  forsakes  it;*'  and  that  he  may  receive  a  guest  either  for  money  or  frieml^ 
ship. 
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alion  is  granted,  may  inhabit  the  house,  or  rent  it  to  whom  he 

L.«7.tsi.P.s.  thinks  proper  ",  L.27.  tit. 31,  P. 3. 

The  regalia  ^^  of  the  house  in  which  the  king's  household  are 
lodged  (regalia  de  la  Casa  de  aposento  para  la  Corte)j  which  is  very 

L.i5.t.9.P.s.    antient  in  the  kingdom,  as  appears  from  L.  15.  tit  9.  P.2.,  and 

Tit.i4.Lib.3.     from  the  whole  of  tit.  15.  Lib. 3.  Rec.,  and  hath  continued  al- 

ways  under  different  forms,  has  relation  to  this  species  of  habit- 
ation. King  Philip  III.  transferred  the  court  to  Valladolid,  in 
the  year  1600,  where  it  remained  until  1610,  when  it  was  re« 
stored  to  Madrid,  at  the  request  of  the  city,  and  on  account  of  the 
contribution  or  assessment  (jxn-  razon  de  aposentamiento)  of  one 
sixth  of  the  rent  on  houses  there,  which  it  oflfered  for  ten  years, 

L.S4.tit.i4.       ^'^^cl^  was  reduced  to  two  hundred  and  fifty  thousand  ducados, 

Lib.3.  Not.       Aut.  4.  &  4.  tit.  1 5.  Lib.  3.  Rec. 

At  this  day,  this  right  is  converted  into  a  kind  of  annual  tax 
(ctnso)  amounting  to  the  third  part  of  the  rents  that  the  houses 
pay  which  are  not  privileged,  or  which  have  not  redeemed  this 
charge,  and  takes  its  origin  from  a  similar  assessment  {fTparti^ 
miento\  to  that  which  was  made  on  houses  of  inconvenient  par- 
tition (de  incomoda  partici(m\  tl>e  owners  of  which  laboured 
fraudulently  to  be  exempted  from  the  lodging  or  assessment 

Nocas.  tiLi5.    (aposentamiento),    according    to    the    Cedula   of    25th    June, 

Lib.  3.  Nor.         J  505 

Rfc. 

From  the  second  principle  above  established,  it  follows,  1st,  That 
the  usufruct  and  the  use  of  the  land  ought  to  be  according  to  the 

L.80«t.ai*P.s-  custom  of  good  husbandry  (de  buen  labrador\  L.^0.^*  tit.  31. 

P.  3.,  so  that  the  usufructuary  shall  pay  for  the  injury  (perpacios) 
which  by  his  fault  may  result  to  the  property,  Castillo,  cap.  M. 
n.  11.  2d,  That  the  usufructuary  ought  to  bear  all  the  regular  or 
ordinary  expences  for  the  benefit  of  the  thing,  not  those  which 
are  great  and  extraordinary,  which  he  may  claim  from  the  pro- 
[  143  ]  prietor,  and  thus  it  appears,  L.22.  tit.  31.  P.  3.  ought  to  be  un- 
derstood Castilloy  cap.  56  &  57.  3d,  ITiat  the  usufructuary  and 
the  person  who  has  the  use,  are  to  give  security  for  the  property, 
L.  20.  tit.  31.  P.  3.,  Castillo,  cap.  17&  18.  4th,  That  they  ought 

L.32.t.3i.p.s.  to  pay  the  tenths  (diezmos),  and  other  tributes,  L.22.  tit.  31.  P.  3. 


M  Which  he  who  has  only  the  use  cannot  do;  butL.i7.  tit.  31.  P.  3.,  says  it 
miist  be  to  good  neighbours.  See  the  difference  between  usufruct  and  habitation 
in  the  civil  law,  Wood^i  Insi^  quoted  note  «i.  The  usuOructuarv  may  employ 
the  house  to  other  purposes  than  to  live  in  it ;  but  be  that  has  habitation  can 
use  it  no  otherwise  than  for  a  dwelling. 

so  See  tit.  15.  Lib.3.  Nov.  Rec. 

<<  I  suppose  L.SS.  ibid,  is  meant. 
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5th,  These  same  obligatidns  are  extended  to  him  who  has  the 

T%ht  of  habitation  in  a  house,  L.  27.  tit.  31.  P.  S.  L.S7.t.si-P.s. 

The  usufruct  is  put  an  end  to,  and  is  united  with  the  pro-  5  4.  Of  th« 
per^,  1st,  By  the  death  of  the  usufructuary,  L.24.  tit.  31.  P.  3.  Se  usufruct/ 
«d.  For  not  making  use  of  the  usufruct  for  twenty  years,  if  ««.  «>*  habita. 
absent  from   the  place;    and  for  ten,  if  therein,  L. 24, tit. 31.  ^nd. 
P.  3.    Sd,  By  the  usufructuary  alienating  the  right  of  usufruct,  L.24.t.3i.P.s. 
L. 24.  tit 31.  P. 3.    4th,  By   the  property  being  destroyed,  so  L.24.t.3i.P.3. 
that  it  cannot  produce  fruit  or  profit,  L.25.  tit.  31.  P.  3;   in  L.S5.t.si.P.s. 
which  case  the  usufructuary  caimot  renew  it  {restaurarla\  with- 
out the   power  or  authority  of  the  proprietor.     5th,   By  the 
escpiration  of  the  period  of  the  concession. 

Tbe  usufruct  being  at  an  end,  the  fruits  or  profits,  gathered 
or  received,  belong  to  the  usufructuary;  and  those  on  the 
ground  (pendientes)  to  the  proprietor  -* ;  but  if  they  consist  of 
pensions  or  annuities  {en  pensiones  de  censo$\  they  shall  be 
divided,  pro  rata,  between  both ;  because  these  revenues  {reditos), 
are  proportioned  and  estimated  by  the  extension  of  time,  CastiUo^ 
cap.  78. 

As  the  usufruct  cannot  be  perpetual  unless  granted  for  the 
life  of  the  usufructuary,  or  for  a  certain  time,  L.20.  tit.31.  P.  3.,.  I..20.t.si.P.s. 
the  same  being  granted,  without  any  limitation  of  time,  to  the 
corporation  of  a  city  or  town,  it  will  only  last  100  years;  it 
having  been  considered  that,  by  this  time,  those  would  be  dead 
who  were  alive  when  it  was  granted.  The  usufruct  will  also  be 
at  an  end  if  the  place  were  laid  waste;  but  not  if  the  inhabitants 
or  possessors  should  abandon  it,  and  go  to  dwell  in  another 
part,  L.26.  tit31.  P. 3.  By  these  modes '-^^  respectively,  use  L.26.t.3i.P.s. 
and  habitation '''  are  at  an  end,  LI.  24  &  27.  tit.31.  P. 3.  Hf  t?,^'* 

We  have  hitherto  spoken  of  the  charges  to  which  houses  or  cap.s.  Of  new 
lands  are  subject  by  reason  of  service.     We  will  now  treat  of  *°d  ®^^  works, 
the  liberty  or  exemption  which  they  enjoy,  how  another  may 
be  prevented   by  reason  of  it  from  making  or  doing  any  thing 
with  respect  to  our  houses,  or  rather  their  own,  from  which 
injury  may  arise  to  our  things. 


•*  Vide  Hal,  Rom.  Law,  p.  26.  n.  10. 

^  L.S4.  tit.31.  P. 3.,  also  mentions  another  for  the  completion  or  cessation-, 
of  the  uflufruct,  namely,  the  perpetual  banishment  or  transportation  of.  the 
person  entitled  to  the  usufruct. 

^  Falacios{nota  1)  says,  habitation,  or  the  right  of  dwelling  is  not  destroyed 
or  put  an  end  to  by  all  these  modes,  in  the  same  manner  as  an  use;  and  refers 
to  L.  37.  tit.51.  P.  5.,  which  says  that,  a  person  entitled  to  the  Tight  oT  habita- 
tion, can  only  lose  it  by  his  death ;  or  its  reUnqnishment,  during  his  life-time, 
without  force  or  violence. 
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jabdur^or^work      This  injury  (^a^),  arises  either  £roiii  new  work  or  labour^,  or- 
and  im  aiioBis.   from  old.     New  labour  is  every  work  that  is  newly  erected  or 

undertaken,  or  that  is  begun  anew  upon  any  old- foundation* 

wall,  or  other  old  building ;  by  which  labour  or  work,  its  ancient 

L.i.ticss.P.s.  form  or  appearance  is  changed,  L.1,  tit  32.  P. 8.;  old  labour  or 

work  is,  that  already  built  and  completed,  which  by  its  antiquity 
L.io.t.32.P.3.  threatens  ruin,  L.  10.  tit.S2.  P.3. 

Upon  the  first  definition  are  founded  these  axioms.     1st,  That 

every  person  whose  interest  it  is  that  the  new  work  shoukl  not 

[  144  ]      be  done^%  may   prevent  it,   L.I.  tit 32.  P. S.     2d.  That  this 

prohibition  may   be   made  by  public  or  private  authority^, 

L.i.titd3.P.3.  L.  1.  tit  32.  P. 3.     3d,  That  the  person  who  bulkls  contrary  to 

the  ancient  form,  may  be  denounced  or  informed  against^ 
L.i.tit.s2.P.s.  L^i.  tit  32.  P. 3.  4th,  That  he  most  desist  from  the  work,  or 
L1.8&9.t.32.  give  security  to  demolish  what  he  has  put  up^,  Ll.S&9w 
^•^*  tit  32.  P. 3. 

From  the  first  axiom  we  deduce,  1st,  That  the  owners  or 

proprietors  of  the  thing  on  or  against  which  the  new  work  is 

L.s.tit.S2.P.s.  carried  on,  may  obstruct  the  new  work,   L.  3.  tit  32.  P.  3.^^; 

and  also  those  who  are  in  the  place  of  tl^e  proprietors,  or  receive 

particular  injury  in  hb  right,  as  the  usufructuary,  the  lessee 

.      {enfU€Uta)i  the  feudatory,  and  the  mortgage  creditor;  but  the 

*     usufructuary,  although  he  cannot  prevent  the  work,  which  the 

proprietor  himself  may  carry  on  or  do  on  die  property,  may 


<?  Rather  who  may  be  damaged  by  its  being  done. 

^  **  NuntioHo  novi  operis**  It  docs  not  appear  that  the  Spanish  law  gives 
the  party  aggrieved  the  self  remedy  of  abatement  which  our  law  authorise^ 
but  restnctshim  to  his  remedy  at  law.  The  strongest  word  made  use  of  in 
L.  1.  tit.  32.  P. 3. is  **€itorbar**  which  means  to  hinder,  impede,  or  obstruct; 
but  does  not  reach  the  length  of  the  English  law  definition  of  abate.  With 
regard  to  public  or  common  nuisances,  the  right  of  individual  abatement, 
without  the  intervention  of  judicial  authority,  may  be  inferred  fromL.l. 
tit  32.  Lib.  7.  Nov.Rec.  See  sd  vol.  Bloc,  Coni,  p.  5.  ch.  1. ;  &  ch.  13.  p.  3 16.; 
and  4th  vol.  ch.l3.  p.  166. 

^  In  the  event,  is  understood,  of  the  right  to  erect,  &c.,  being  determined 
against  him.  The  consequence,  as  denounced  by  L.  8.  tit.  32.  P.  3.,  (quoted,  of 
the  party's  proceeding  in  the  work  after  having  been  admonished  to  desist  is  that, 
whether  such  forbiddance  may  have  been  made  witli  right  or  without  right  on 
the  part  of  him  making  it,  all  the  work  done  or  erected  subsequently  to  the 
prohibition,  shall  be  pulled  down  by  the  order  of  the  judge,  at  the  erector's 
own  cost  and  expense :  such  a  proceeding  would  seem  harsh,  if  the  forbiddance 
had  been  only  extrapjudicially  made,  and  the  right  to  build  or  do  the  work 
was  in  the  erector ;  but  if,  as  a  punishment  for  the  party's  contempt,  or  re- 
fusal to  attend  to  a  judicial  prohibition,  on  a  complaint  or  jtsn^ttf/io  judicially 
preferred,  the  step  might  be  warranted. 

^^  The  law  cited  omy  gives  the  right  to  every  inhabitant  of  a,  town  or  place, 
except  women,  or  children  under  fourteen  years  of  age,  to  forbid  the  progress 
of  any  new  work  commenced  without  royal  or  corporate  authority,  m  a 
ftrect,  &c. 
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require  indemnification  fit>m  bim  for  any  injury  caused  to  bini 

bjr  the  pn^rietor,  L.4.  tit.  32.  P.S.     2dy  lliat  one  who  has  a  L.4.tit.ss.P.8. 

service  {seroidumbre)^  may  prevent  the  work  which  obstructs  or 

hinders  his  right,  L.5.  tit.  32.  P.  3.     3d,  As  also  in  the  names  L.5.tit,S8.P.3. 

of  all  the  above  may  the  son,  attorney,  steward  or  manager,  ^ 

&C.,  L.1.  tit.32.  P.  3.     4th,  So,  likewise,  may.  every  inhabitant  L.i.tit3S.P.s. 

of  a  town  prevent  the  work  which  is  carried  on  or  erected  in 

any  public  place  without  tlie  license  of  the  corporation  (c(mcejo\ 

LI.  3.  22,  23  &  24.  tit.  32.  P.  3.  Us.  ss,  ss, 

5th,  But  if  this  labour  or  work  should  be  dcMie  to  repair  or     *    s^^P^s. 
mend  any  thing  which  may  be  useful  to  the  inhabitants,  although 
some  particular  inconvenience  may  be  experienced  from  it,  it 
cannot  be  complained  of  ^^,  L.7.  tit.32.  P.  3.  L.7.tit.S8.P.s. 

From  the  second  axiom  it  is  known,  1st,  That  the  new  work  may 
be  denounced  ^^  by  throwing  a  stone  against  it,  L.  1.  tit.32.P.3.  L.i.tit.ss.P.s. 
2d,  That  he  who  has  a  city  service,  can,  of  his  own  authority  ^S 
prevent  the  work  which  may  be  injurious  to  his  right;  and  if 
a  rural  service,  the  authority  of  the  judge  is  necessary  for  the     [  145  J 
purpose,  L.5.  tit.32.  P. 3.  L.5.tit.3S.P.s. 

From  the  third  axiom  it  is  inferred,  1st,  That  the  prohibition 
may  take  place  against  those  who  place  on  their  roofs  such  gut- 
ters as  throw  the  water  upon  the  wall  of  their  neighbour, 
L.13.  tit.32.  P. 3.  2d,  Against  tho^e  who  raise  any  wall,  make  I"is.t.s2.P.8. 
any  inclosure,  or  other  work  on  their  estate  or  land,  which  im- 
pedes the  current  of  the  common  water,  or  causes  it  to  change 
its  course,  L.13.  tit.32.  P. 3.  3d,  That  if  this  injury  arises  I-l3.t.3«.P.a. 
from  any  natural  event  to  which  the  act  of  man  has  not  con* 
tributed ;  or  even  if  die  work  which  causes  this  injury  has  been 
done  ten  years  back,  with  the  knowledge  and  3ufFerance  of  the 
person  interested,  he  being  present ;  or  for  twenty  years  before, 
if  he  has  been  absent;  or  if  it  arises  from  service  (servidumbre), 
the  denunciation  cannot,  in  these  cases,  be  made,  L.  14.  tit.  32.  P.3.  L.l4.t.ss.P.^ 


^  Saoh,  in  point  of  smell,  &c.,  as  may  arise  from  the  clearing  or  repairing 
drains,  sewers,  &c. 

^  Or  interdicted,  and  that  expressly  porpalabras,  as  pointed  out  by  L.l^ 
cited. 

3>  This,  says  Palaciot  (noia  2),  means  nothing  more  than  that  one  possessed 
of  a  dty  service  may  forbid  and  prevent  the  obstruction  of  his  right,  bv  any 
of  the  three  modes  pointed  out  bylaw,  L.l.  tit.  38.  P.  3.,  which  is  all  that 
L  5^  saote  title  and  Partida  cited,  authorizes ;  but  that  a  person,  having  a  rural 
service,  cannot,  in  such  case,  take  upon  himself  to  forind  the  work,  Imt  must 
prefer  his  complaint  to  the  judge ;  who,  if  he  finds  it  well-founded,  will  order 
the  nuisance  or  obstruction  to  be  abated  or  removed,  and  the  offimder  to 
niake  good  the  damage,  &c,  occasioned  thereby,  to  the  complaining  or  in- 
jured party. 
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4th,  That  if  water  is  stepped  or  damned  up  on  any  land,  so  that 
it  ceases  to  flow  and  to  benefit  the  neighbouring  estates,  although 
this  may  arise  from  a  natural  cause,  the  owner  of  the  land  ought 
to  make  the  water  flow  where  it  was  accustomed  to  do^  or  permit 

L.i5.t.ss.P.s.  the  neighbours  who  feel  the  injury  to  do  so®*,  L.  15.  tit. 32.  P. 5. 
5th,  The  same  rule  is  observed  with  respect  to  a  person  who 
purchases  land  on  which  a  like  detention  of  water  shall  have 
been  formed  or  caused,  although  the  vendor  of  such  land  ought 
to  make  good  to  the  purchaser  the  expenses  incurred  by  him  ^\ 

L.i6.t.sf.P.d.  L.16.  tit.3£.  P.S.     6th,  This  prohibition  will  also  hold  good 

against  a  person  who  opens  a  spring  or  well,  maliciously,  to  cut 

L.i9.t.ss.P.s.  ofi^  the  source  of  the  water  ^^  L.  19.  tit  32.  P.  3.     7th,  Lastly, 

This  new  work  or  labour  may  be  impeded  in  other  cases,  ao> 
cording  as  the  regulations  or  ordinances  {estattdos\  of  the  towns 
or  places  may  provide,  lliis  prohibition  will  be  valid,  if  made 
to  the  proprietor  of  the  work,  to  the  superintendant  of  it,  or  to 

titiiP.*.**      *"y  ^ *®  workmwi,  LI.  1,  2  & ,8.  tit;  32.  P.  3. 

According  to  the  fourth  axiom  it  is  evident  {se  manifesto)^ 
1st,  Because  the  force  of  this  prohibition  is  such  that,  whether 
made  lawfully  or  not,  the  work  ought  to  be  desisted  from,  and 

L.8.tiL3S.P.3.  not  prosecuted  without  the  order  of  the  judge,  L.8.  tit.  32.  P.9. 
2d,  That  prosecuting  it,  if  the  work  is  proceeded  in  without  this 
authority,  the  whole  of  what  has  been  done  ought  to  be  pulled 

L.8.tit.3S.P.s.  down  at  the  cost  of  him  who  ordered  it  to  be  done,  L.  8.  tit.  32.  P.  3. 

3d,  That  the  prohibition  is  to  be  made  with  the  oath  of  calumny, 

L.9.ti£9S.P.3.  before  the  judge,  by  the  party  who  prefers  the  complaint,  L.9. 
[  146  ]  tit  32.  P.  3.  4th,  That  the  parties  are  to  be  heard  on  proof 
within  three  months,  the  work  being  suspended  in  the  mean- 
time ;  and  after  the  expiration  of  this  time,  the  work  may  be 
permitted  to  be  proceeded  in  by  the  party  building,  on  his  giving 
security  to  demolish  it,  if  judgment  should  be  given  against 

L.9.tit.3S.P.3.  him,  L.  9.  tit  32.  P.  3.  5th,  That  the  work  may  be  con- 
tinued, if  he   who  preferred   the  complaint   shall  authorise  it, 

L.9.tit.88.P.3.  L.9.  tit  32.  P.S. 

52.  Of  old  Thus,  as  the  end  or  object  of  the  prohibition  of  the  new 

labour  or  work.  ^  r 

^  The  L.  1 5.  tit.  32.  P.  3.,  is  more  qualified,  and  speaks  of  an  impediment 
or  obstruction  arising  gradually,  ooco  apoco^  from  a  natural  cause;  but  qwere. 
whether  the  same  remedy  would  be  allowed  to  the  party  who  might  be  injurea 
in  this  way  by  a  sudden  or  violent  natural  change  of  a  stream.  See  L.  26.,  and 
other  laws  of  the  title  28.,  Partida  3.,  on  natural  accretions  caused  by 
rivers,  &c. 

36  Xn  the  removal  of  the  obstruction  or  injury. 

^  Of  his  Tieighbour*8  well,  &c.  See  L.  19.  tit.  32.  P.  3.,  for  which 
LI.  17  &  18  are  erroneously  cited  in  the  original. 
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work  is  that,  it  may  not  be  carried  on  to  the  injury  of  the 
ndg^ibours,  in  the  same  way,  the  old  work  is  ordered  to  be  de- 
molished, or  to  be  made  secure,  to  prevent  the  injury  which 
may  threaten  the  neighbours,  L.  10.  tit.  32.  P.S.  L.io.t.ss.P.8. 

To  this  principle  it  relates,   ]  st.  That  the  owners  of  houses, 
buildings,  &c.,  are  obliged  to  keep  them  up  and  repair  them, 
L1.24  3«  &  25,  tit. 32,  P.S.     2d,  That  the  buildings  be  con-  1^.84 &«5. 
structed  witli  such  security  and  firmness,  that  if,  within  fifteen 
days^  the  work  be  cracked  naturally,  it  is  considered  imsound, 
or  not  faithfiilly  done,  and  the  artificer  obliged  to  rebuild  it  at 
his  cost,  L.21.  tit.82.  P.3.     3d,  That  any  inhabitant  knowing  L«l.tSf.P.s. 
that  injury  may  result  from  the  ruin  of  any  old  work,  may  warn 
die  owner  of  it,  who  shall  cause  it  to  be  recorded  with  the 
saperintendants  {maestros\  of  works  ^^,  and  to  be  demolished, 
if  they  declare  that  it  threatens  ruin ;  or  to  give  security  for  any 
injury  that  may  happen  therefrom  to  any  neighbour;  and  the 
owner  complying  with  neither  of  these  requisites,  the  work  shall 
be  given  into  the  possession  of  the  neighbour  by  the  order  of  the 
judge,  in  order  that  he  may  repair  it  at  the  cost  of  the  owner, 
L.  10.  tit  32.  P.  3.     4th,  That  this  regulation  {pr(mdencia\  does  L.io.tS2.P.5. 
not  take  place  with  respect  to  the  ruin  which  proceeds  fi'om  a 
supernatural  cause ;  and  if  the  building  be  destroyed  before  the 
ndgbbour  hath  preferred  his  complaint ;  but  even  in  this  case, 
die  owner  ought  to  remove  the  stones  and  other  materials  which 
shall  have  fallen  on  the  house  of  his  neighbour,  LI.  10&  11.  Ll-ioftii. 
dt.32«  P.  3.     5th,  That  if  several  are  joint  owners  of  a  building, 
and  any  one  of  them  should  rebuild  it  in  his  own  name,  and  of 
his  partners,  with  their  approbation,  they  ought  to  indemnify  him 
for  the  expenses  within   four  months;  and  not  doing  so,  the 
whole  of  the  building  shall  be  his  exclusive  property ;  but  if  die 
work  was  done  without  the  permission  of  his  co-proprietors,  or 
in  bad  fiiith  {&  malafe)^  he  shall  forfeit  or  lose  what  he  hath  laid 
out;  and  the  building  or  work  shall  be  the  common  property  of 
all,  L.26.  tit.  32.  P.  3.  L.S6.L89.P.3. 


SB  L.  S4.,  citedy  does  not  seem  to  apply. 

s9  Read  yean.    See  L.  2 1 .  tit.  39.  P.  5. 

^  Paiadot  {nota  S)  says,  there  is  no  law  which  imposes  this  obligation 
on  the  owner^  although  he  is  obliged  to  repair  the  building,  or  to  pull  it 
down  if  it  is  in  danger  of  felliog  into  ruin ;  or  if  he  should  not,  the  judge  will 
order  what  is  directed  by  L.IO.  tit.  59.  P.  5.,  according  to  the  state  of  the 
building ;  and  the  learned  Professor  refers  to  this  law  for  a  proper  explanation 
of  this  part  of  the  text,  and  to  tioto  5.  tit.  80.  Ub.  7.  Nov.  Kec.  which  see. 
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[  U9  ]  TITLE  VII. 

OF   PLEDGES,    MORTGAGES,    AND    RENT    CHARGES,    OR   AN- 
NUITIES   {CENSOS). 

Of  the  pledge  Xhe  fourth  right  in  the  thing  is  pledge  {prenda)  or  mortgagey 
■^  StoSr*  {hipoteca).  We  commonly  distinguish  the  one  from  the  other, 
(prencUi 6 hipo.  because  the  pledge  [prenda)  is  of  personal  things',  and  the 
!dbit 'tey  "*  mortgage  {hipotcca)  of  real  property,  which  is  not  delivered  to 
dii&r.  the  creditor.     Under  either  teim  we  understand  all  that  which 

one  person  pledges  or  binds  [empefia)  to  another  for  the  security 
L.i.tit.i3.P.5.  of  the  debt  which  he  contracts,  L.I.  titlS.  P.5. 
%  1.  Of  Moii-         The  hipoteca  is  divided  into  general  and  particular,  or  special* 
**^  ^S2r        '^®  general  comprehends  all  tfie  real  and  personal  property  of 
kiodt.  the  debtor  or  mortgagor,  had  and  to  be  acquired^,  which  may 

[  150  ]      ^  freely  mortgaged,  with  the  exception  of  the  things  which 
serve  in  his  house  for  daily  use,  and  are  necessary  for  his  sup- 
L.5.tit.i3.P.5.  port  {para  vivir),  L.5.  tit.  13.  P.5  ^.    The  particular,  or  special, 

only  comprehends  that  which  shall  be  expressed,  in  which  case, 
it  is  necessary  to  specify  or  describe  the  thing  mortgaged,  so  that 
L.e.t.is.P.5.    it  may  be  known  with  certainty,  L.6.  tit  IS.  P.  5.  adjln.     Mort^. 

gage  {hipoteca)  is  also  divided  into  voluntary,  necessary  ^,  and 
tacit*  The  first  is  that  which  persons  enter  into  among  them- 
selves of  their  own  accord,  mortgaging  their  property  one  to 
another,  on  account  of  something  they  ought  to  give  or  to  do^ 
L.i.fit.i3.P.5.  L.l.tit.13.  P.5. 

The   second  is   that   which   the  judges   shall   order  to   be 

delivered  to  any  of  the  parties  in  litigation  on  the  property  of 

his  adversary  for  want  of  answer,  or  on  account  of  contumacy  or 

judgment  that  is  given  with  respect  to  it,  or  in  order  to  fiilfil 

I«.i.titis.P.5.   the  order  of  the  king,  L.l.  tit.ld.  P.5. 

The  third  is  that  which  is  contracted  silendy,  although  nothing 


I  L.  1.  tit.  13.  P.  5.  cited,  defines  peno,  as  synonymous  with  prenda, jpigmu, 
a  thing  which  a  man  pledges  {empena)  to  another,  by  delivering  to  hub  pos- 
sesion of  it;  and  chiefly  consists  of  a  thine,  or  property,  moveable  or  per- 
sonal ;  but  in  a  large  sense,  is  extended  to  Uiings  or  property  immoveable  or 
real,  unaccompani^  with  delivery  of  possession.  See  Wood^i  Inst,  dv.Law. 
Book  3.  ch.  2.  p.  21 9.  and  1.  Broum^s  Civ.  Law,  p.  201 .  Book  2.  ch.  4. 

^  In  other  words,  present  and  future  property,  of  what  nature  or  Idnd 
soever,  with  the  exceptions  which  follow  in  the  text. 

^  See  the  exception  enumerated  in  this  law. 

^  Or  judicial.    See  the  words  of  L.  1.  tit.  J  J.  P.  5.  cited. 
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be  said  about  it  \  L.I.  titlS.  P.5.     Of  this  last  kind  are,  1st,  L.i.tit.iS.P.5. 
The  mortgage  which  the  husband  has  upon  the  property  of  tlie 
wife,  or  of  .die  person  who  promised  to  endow  her^  (dotarla)^ 
L.23.  titlS.  P.5.     2d,  That  which  the  wife  acquires  upon  the  L.S3.t.i3.P.5. 
property  of  the  husband,   by  reason   of  the  dx^  which   she 
delivered  to  him%  L.23.  tit.13.  P.5.     Sd,  That  which  minors  L.23.t.i3.P.5. 
have  on   the  property  of  their  guardians,   L.23.  tit.13.  P.  5.  L-«3«t«2S.P.5. 
4th,  That  which  the  king  has  on  the  property  of  those  who 
manage  or  collect  his  royal  revenue®  {hacienda)^  LI. 23  &  2S^  LL8S&S5. 
tit  IS.  P.  5.    5th,  That  which  the  children  have  on  the  property 
of  the  father,  who  is  the  administrator  of  their  adventitious  pro- 
perty, L.24.titl3.  P.5.     6th,  That  which  the  children  of  the  L.24.t.is.P.5. 
first  marriage  have  upon  the  property  of  the  mother,  by  reason  of 
the  arrasy  or  the  donations  given  by  their  father  to  her,  which- she 
carries  mto  the  second  marriage,  L.26.  tit  13.  P.5.     7th,  That  L.86.t.is.P.5. 
which  the  legatee  has  on  the  property  of  the  testator,  %  L.26.  I*«.t.is.P.A 
tit  IS.  P.  5.  8  th,  That  which  the  minor  has  on  his  own  property, 
wbich  may  be  sold  until  the  price  be  paid  him,  L.25.  titlS.  P-5.  L.«5.tis.P.5. 
9th,  That  which  any  one  has,  who  lends  another  a  certain  sum 
upon  the  thing  for  the  benefit  of  which  it  is  destined  ^^,  L.26. 
tit  IS.  P.  5. 

The  mortgage  ought  to  be  given  or  executed  by  themortagor  '  f^^^,^^ 
and  mortgagee  being  present,  although  the  thing  or  property  « mortgage 
mortgaged  itself  need  not :  but  it  may  be  also  entered  into  or  iJ??!^!?!!!J^ 
executed  among  persons  absent  by  power  of  attorney,  with  or  upon  what 
without  public  deed  or  instrument  of  writing  {escritura publico)  ",  pn^^P'^- 
L.6.  titlS.  P.5. ;  and   with  various  conditions  which  be  not  L.6.tit.is.P.5. 
omtrary  to  law ^\  L.  1 2.  tit  1 3.  P. 5.  ^ ^**- ^^'^'^ 

»  Called  tacit. 

*  For  the  axnounty  and  until  pajrment  of  the  dote^  is  understood.  See  L.  1 . 
tit.13.  P.  5. 

1  The  law  23.  tit.  13.  p.  5.  cited,  says,  which  he  received  with  her. 

*  And  for  the  payment  of  tributes  or  taxes,  &c. 
'  For  the  value  and  payment  of  his  legacy. 

^  e.  g.  the  repair,  or  building  of  a  ship,  house,  &c.  And  see  L.28.  dt.  13.  p.  5. 

^1  In  respect  of  Trinidad,  the  form,  execution,  and  registry,  &c.  of  all  con- 
veyances, deeds,  mortgages,  or  contracts,  regarding  real  property  in  that 
island,  are  r^;ulated  by  the  Proclamation  of  5th  I^bruary,  1814,  and  the 
Order  in  Council  of  6th  April,  1818.    See  Appendix,  O  &  P. 

^*  The  -covenant,  or  condition,  that  if  the  money  borrowed  should  not  be 
repaid  by  the  mortgagor  at  the  time  agreed  on,  the  mortgaged  property  shall 
be  forfdted,  or  becpme  the  mortgagee's,  for  the  amount  advanced  by  the  latter, 
is  contrary  to  law,  or  invalid.  But  it  is  permitted  to  covenant,  that  on  failure 
of  payment  of  the  debt  at  the  time,  the  mortgagee  may  purchase,  or  have  the 
niortgaged  property  at  a  fiur  valuation  to  be  made  b^  good  men  {hornet  buenoi;^ 
It  bemg  of  course  understood,  that  the  (fifierence,  if  the  value  should  exceea 
the  dSbtf  shall  be  repaid  to  the  mortgagor.  See X. IS.  titi;^.  P. 5.  cited; 
&L.4l.tit.5.  P.5. 
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[  15i  ]  Every  mcurtgiige  (hipoteca)  tberefiare  is,  Ist,  A  right  in  the 

thing  constituted  for  the  security  of  the  sum  due.  dd.  It  is  to 
be  considered  a  species  of  alienation  {enagenacion).  Sd,  The 
creditor  may  sell  ^^  the  pledge  (prendd)  unless  he  be  paid  the 

L.4i.t.i3.P.5.  debt,  L. 41.  tit.  IS.  P. 5. 

From  the  first  principle  we  infer,  1st,  That  in  order  to  acquire 
a  right  in  the  thing  mortgaged,  it  is  necessary  that  the  mortgage 
creditor  proceed  with  good  faith,  because,  if  he  knows  that  the 
property  or  dominion  is  not  in  the  mortgagor  it  will  not  remaiii 

L.7.tit.is.P.5.  obligated  to  such  creditor,  L. 7.  tit  IS.  P. 5.     2d,  That  in  the 

voluntary  or  conventional  mortgage  (prenda)  possession  of  the 
mortgagee  Is  not  necessary  to  create  or  e3tablish  the  obUgation, 
but  it  is   otherwise  with  respect  to  the  necessary  or  judiciat 

L.i3.t.i3.P.5.  mortgagees  L.  13.  tit. IS.  P. 5.     Sd,  That   the  creditor  may 

require  from  the  debtor  and  his  heirs  deUvery  (efUrega)  ^^  of  the 

L.i4.i*is.V,5;  thing  mortgaged,  L.  14.  tit  IS.  P. 5.     4th,  That  if  the  thing 

which  is  obligated  be  transferred  to  another  by  the  owner,  before 
being  delivered  to  the  creditor,  he  may  proceed  against  the 
debtor,  not  molesting  the  possessor  if  he  be  satisfied  or  paid,  but 
not  being  so,  he  will  have  hb  action  to  recover  the  diing 

^  mortgaged  from  him  who  may  possess  it ;  unless  this  transfer 

^'.  has  been  made  after  the  creditor  has  sued  the  debtor,  for  then  it 

is  at  his  discretion  or  cation  to  sue  the  debtor  or  the  possessor 

L.14.U13.P.5.  ot  the  thing  mortgaged,    L.  14.  tit. IS.  P. 5.     5th,   That  the 

change  of  situation  or  state  of  the  thing  mortgaged,  as  might 


"  This,  it  is  apprehended,  must  in  all  cases  be  under  regular  iudiciid  proccis 
and  authority.  The  power  of  sale,  on  default  of  payment  of  the  debt,  is  incident 
to,  or  rather  iaieparable  from,  a  mortgage  or  pledge.  See  nota  to  the  form 
of  this  obligation,  p.  117.  Part  1.  cap.  7.  ^  final;  So  p.32.  n.34.  §4.  Sd  vol. 
Fehr.  adic.  Also  L.  1.  tit.  19.  Fuero  real.  Lib.  3.  L.42.  tit.  28.  Part  5.  8c  Ftr- 
rarii prompta  BibHotheca,  tit.  Hipoiheca,  4th  vol.  p.  241 .  n.  41 . 

1^  This  must  be  understood  ot  the  pr^storian  mortgage,  as  asentanuenlo,  the 
possession  given  by  the  judge  to  the  plaintifi^  of  the  defendant's  property,  to 
the  amount  or  value  of  the  former's  demand,  on  account  of  the  contumacy  of 
the  latter  after  citation  on  process ;  which  forms  the  8th  Title  of  the  sd  Par- 
tida,  and  the  5th  Title,  11th  book,  of  the  Noviiima  Rec.  thereon :  but  which, 
according  to  Febrero,  ad,  vol.  2.  part  1.  ch.  7.  §  4.  n.  56.  p.  30.,  is  not  in  use, 
although  it  is  lawful,  and  may  be  resorted  to ;  and  which  may,  pediaps,  be 
considered  in  the  nature  of  a  sequestration  for  contumacy,  or  mav  be  under- 
stood  of  such  right  of  possession  as  the  plaintiff  may  be  considered  to  have  to 
die  proceeds  of  the  defendant's  propertyr,  after  levy  thereon,  in  virtue  of  the 
writ  of  execution  issued  in  satisfaction  of  the  amount  of  his  demand ;  and  see 
Cur.  Philip,  lib.  2.  Com.  Ter,  ch.  Hipoteca,  n.  35-31.  p.  364.;  and  the  Order 
in  CouncU,  6th  April,  1818,  Appendix  P. 

**  See  Gregp  Ixtpen,  Gl.  5.  L.  14.  tit.  13.  Part.  5.,  cited  in  the  text;  and  see 
sdvol.  Fff^r.  ocf.  part.  1.  ch.  7.  ^  4.  p.  34.  n.  67. ;  and  note  15.  anHf.  Tha 
word  entresa,  in  Spanish  lq;al  language,  oflen  means  levy  made  on  property 
in  Tirtoe  of  an  execution. 
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htppen  by  pulling  down  a  house,  or  cultiyating  land,  which  was 
WKoltivated,  &c^  does  not  alter  the  obligation  of  the  mcHtgage, 
L.15.  tit.13.  P.5.    6th,  That  the  improvement  or  augmentation  LuXi.t.i3.P.5. 
which  the  thing  mortgaged  receires  passes  together  with  it  to  the 
creditor  if  he  be  not  satisfied ;  but  upon  being  paid,  he  must 
reslore  the  thing  mortgaged  with  all  its  increase  and  benefit, 
L.  15.  tit. IS.  P. 5.     7th,   That  with   the  thing  mortgaged  its  L.i5.t.is.P.5. 
frnits  or  produce  are   also  considered   obligated;   and  if  the 
oreditor  received  them  he  must  discount  or  deduct  their  value 
ar  amount  from  the  capital  of  the  debt  ^^  L1.2  &  16- titlS.  P.5.  L|^2&i«*-»J»- 
8th,  That  although,  in  the  conditional  mortgage,  or  the  payment 
of  which  is  agreed  to  be  at  a  day  certain  or  fixed,  the  thing 
csnnot  be  demanded  until  the  condition  be  fulfilled,  notwith- 
standing if  a  long  absence  of  the  debtor  be  apprehended,  the 
cnditor  may  require  delivery  of  the  thing  or  sureties  to  insure 
or  become  bound  for  {que  aseguren)  the  mortgage  or  pledge, 
L.  17.  tit.  1 9.  P.  5.      9tli,    That  the  mortgage  creditor  has   a  L.i7.t.i  3.^.5. 
right  to  assign  to  another  the  thing  mortgaged  to  him ;  and  upon 
the  ddi>t  being  paid,  the  second  mortgagee  will. have  no  right  in      f  159  1 
the  thing,  but  may  require  the  assignor  of  the  mortgage  to  renew 
the  mortgage  upon  another  thingof  equal  value,  L.  35.  tit.  1 3.  P.  5.  L.35.L  is.  BiL 
10th,  That  the  creditor  cannot  make  use  of  the  pledge  or  pawn  -^jf ' 

{prenda)  without  the  consent  of  the  owner,  and  if  he  obtain  it,    . 
then  with  due  care,  L.  20.  tit.  13.  P.  5.     11th,  That  if  the  thing  L.90.t.i9.P.5. 
mortgaged  {ewtpeHada)^  be  lost  or  impaired  by  the  fault  of  the 
ereditcNT,  he  is  bound  to  make  good  the  injury,  L.  20.  tit.  13.  P.  5.  L.90.t.i3.P.5. 
13th,  That  this  injury  or  damage  must  be  discounted  or  deducted 
from  the  capital  of  the  debt,  L.36.  tit.  13.  P.5.  L.S6.t.i3.P.5. 

From  the  nature  and  constitution  of  mortgage  are  equally  §  3.  or  the 
deduced  the  modes  by  which  it  is  extinguished,  and  they  are,  ^^  ^^  "^^^^ 
1st,  By  the  total  ruin  and  extinction  of  the  thing  mortgaged,  mmybeez- 
but  not  if  any  part  of  it  should  remain,  L.15.  tit  13.  P.  5.  ]''  ^^e^"^^- 
id.  By  the  satis&ction  or  payment  of  the  sum  due,  in  which 
case  the  creditor  must  restore  the  pledge  {prenda\   and  not 
doing  so^  he  shall  be  compelled  thereto  by  the  judge,  as  also  to 
the  pi^Fment  of  the  damages  {petymdos)  caused  by  the  detention. 


^  Paladot  inota  2)  sajs,  unless  tke  hasband  were  the  creditor,  and  should 
meifa  theihiiti  of  the  thiag  mortgaged  as  a  security  for  the  doie  of  wife,  hi 
which  case,  if  he  sustains  the  burthens  or  charges  of  the  marriaae,  he  midLes 
llie  fruits  his  own,  so  that  he  is  not  bound  to  discount  their  Twue  from  the  ^ 
oapital:  and  that  this  is  the  opinbn  of  Covmrubiu  vmr,  cap.  1.  num.  S.;  and 
oTother  tntsrpreters. 

il  This  law  does  not  bear  out  the  po«tian  of  tbe  text;  but  perbspa  the 
authofls  had  in  mind  L.SS.  tit.8.  P.S.  See  ilMiar  l>mc.  4€  iF%.  4  SRp. 
Lib.  5.  tit.  1.  Quant.  34.  p,60fl.  a«  l,s,  &o. 

»    ^ 
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uifi P  T       ^"'-  2 ^  *  ^^*  ^"^  ^  ^-  P-  5-    ^^'»  If  ^1»«  second  mortgagee  shall  pay^ 

the  debt  due  to  the  first,  he  shall  have  possession  of  the  pledge 

L.3S.t.i3.P.5.  {prenda\  L.22.  tit.  IS.  P.  5.     4th,  The  right  of  mortgage  is  ex- 
tinguished if  one  of  two  who  mortgaged  the  thing  satisfies  the 

1J1.45&46.       debt,  or  pays  it  to  the  surety  **,  L1.45  &  46.  tit,  13.  P. 5.     5th, 

By  prescription ;  if  for  ten  years,  among  persons  present,  and 
twenty  among  those  absent,  delivery  of  the  thing  mortgaged  was 
not  demanded  from  those  in  possession  of  it  under  a  new  mort- 
gage ^^  or  sale  execnted  in  their  &vour  by  the  owner  or  mortga- 
gor, unless  the  latter  have  received  it,  knowing  the  property  was 
already  mortgaged,  for  then  thirty  years  are  necessary  to  pre* 
scribe  it;  and  if  this  delivery  be  not  demanded  firom  the  owners 
or  mortgagor  of  the  property,  or  his  heirs,  the  mortgage  will 

L.S9.t.is.P.5.  be   prescribed   in    forty  years,  L.S9.   tit.  13.  P.5.     6th,  The 

pledge  {prenda\  or  mortgage  {hipoteca\  is  extinguished  by  the 
debt  being  remitted,  by  parol  or  by  writing;  observing,  that  if 
the  pledge  is  restored,  the  right  with  respect  to  it  will  be  at 
an  end,  but  not  the  debt ;  but  if  the  debt  is  remitted,  the 

L.4at.i3.P.5.  right  of  mortgage  is  also  considered  remitted,   L.40.   tit  13* 

P.  5.     7th,  By  being  tacitly  (caUadamente)  remitted,  which  is 

♦  understood  if  the   mortgage   deed    {escritura  guareniigia)j    is 

returned  to  the  debtor  without    force,  fear,  or  fraud,  or  is 

L.40.L13.P.5.   torn  or  cancelled  by  the  creditor,  L.40.  tit  13.  P.  5. 
[  153  ]  Conformably  with  the  second  principle ;  1st,  No  person  can 

pledge  {empefiar)  nor  mortgage  (hipotecar)  the  thing  which  is  not 

L.7.tit.is.P.5.  his  own,  L.7.  tit  13.  P.5.    2d,  But  a  person  may  mortgage  the 

thing  which  he  expects  to  acquire,  L.7.  tit  13.  P.  5.  3d,  The 
attorney  or  the  steward  [mayordjomo\  &c.,  even  without  permission 
of  their  principal,  may  pledge  {empefiar\  in  which  case,  if  the  pledge 
(prenda)  was  delivered  to  the  creditor,  and  the  money  received 
converted  to  the  benefit  or  utility  of  the  principal,  the  thing 
pledged  (empefUida)  shall  remain  obligated  to  the  creditor;  but 
if  it  was  not  already  delivered,  although  the  creditor  may  demand 
the  sum  due  to  him,  he  cannot  demand  the  pledge  (prenda), 

L.8.fiti3.P.5.  L.8.  tit  13.  P. 5.     4th,  The  thing  belongmg  to  one  person  may 

be  mortgaged  by  another  (empeHarse)  if  the  owner  consents  ^> 


1*  Who  paid  the  debt  for  the  mortgagors. 

^9  Palacioi  observes,  that  the  Law  39.  tit.  15.  P.  5.,  cited,  does  not  my 
under  a  new  mortgagey  but  by  means  of  transfer  {enagenacion),  and  that  it  is 
clear  that,  to  aliene  or  transfer  (enagenar),  causes  very  different  effects  from 
to  mortgage  (htpotecar);  mortsage  or  pledge,  he  adds,  is  not  a  competent 
cause  or  ground  of  transfer  of  dominion,  nor^  in  consequence^  of  prescnption, 
and  refers  to  L.  1.  tit.  1 1.  Lib.2,^  Fuero  Real,  andL.l.  tit  8.  Ub.ll.  Nov.Rec 

«  And  afterwards  confirms  it ;  or,  being  present,  was  silent,  and  did  not 
contradict  or  forbid  it.    See  L. 9.  tit  1 S.  P.  5.,  cited^ 
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In 9,  tit  IS.  P. 5.     5tli,  The  thing  being  once  mortgaged  cannot  L.9.tit.i3.P.5. 

be  mortgaged  a  second  time  ^^,  except  to  the  amount  which  it 

may  exceed  in  value  the  first  debt,  L.  10.  tit.  13.  P. 5.     6th,  He  L.io.ti3.P.5. 

who  noortgages  the  property  already  mortgaged,  or  does  it  in 

prcyudice  of  a  third  person,  shall  be  compelled  by  the  judge  to 

give  a  fresh  or  new  mortgage  ^'^,  and  shall  be  even  fined  if  he 

proceeded  or  acted  from  bad  &ith,  L.10.  tit.  13.  P. 5.     7th,  L.io.t.is.P.5. 

Tilings  which  are  out  of  the  commerce  of  men  ^  cannot  be 

mortgaged,  L.3.  tiLlS.  P. 5.     8th,  Nor  can  beasts  used  for  L.s.tit.i3.P.5. 

gmposes  of  husbandry,  and  this  is  also  understood  with  respect 

to  die  necessary  mortgage,  L.4.  tit  13.  P.  5.;  and  L.25.  tit.  21.  L.4.t.is.  P.5. 

Lib.  4.  KeC.  Lib.  1 1.  Not. 

From  the  third  principle  it  results,  1st,  That  if  any  one  should  R^- 
mortgage  a  certain  thing  for  a  certain  or  specific  time,  on  its 
expiration,  the  creditor  or  his  heirs  may,  by  giving  previous 
notice,  to  the  debtor,  and  with  the  authority  of  the  judge,  sell  the 
t^ng  mortgaged  %  L.41.  titl3.  P.5.  2d,  That  if  no  time  L.4i.t.is.P.s. 
shall  have  been  specified  or  appointed  for  the  payment,  the 
creditor  may  sell  the  property  in  nine  ^^  days  after  he  has  warned 
or  required  the  debtor  to  pay  the  debt,  if  the  property  is  personal, 
and  in  thirty  days  if  it  is  real  ^^  L.21.  tit  3.  Lib.  6.  Rec.  which 
corrects  L. 42.  tit  13.  P.  5.  3d,  He  shall  also  be  able  to  sell  it,  L.42.t.i|.j|p 
although  an  agreement  for  the  non-alienation  of  the  property 
mortgaged  shall  have  been  made,  if  after  having  warned  the 
debtor  three  times  before  witnesses,  two  years  shall  expire 
without  its  redemption  by  the  debtor,  L.42.  tit  13.  P.  5.  4th, 
This  sale  must  be  made  with  the  permission  of  the  judge  and  at 
judicial  public  auction  ^^,  which  will  be  better  explained  when 

*'  Without  the  knowledge  and  permission  of  the  first  mortgagee.  See 
L 10.  tit.  1 5.  P  5.,  cited. 

*2  On  other  or  unincumbered  property,  to  the  second  mortgagee,  and  shall 
alio  be  fined»  at  the  discretion  of  the  judge,  for  the  fi^ud  committed:  this  is 
the  understanding  of  the  text.    See  L.  10.  tit.  15.  P.  5.,  cited. 

•5  Such  as  holy,  sacred,  or  religious  things,  &c.  See  L.5.  tit.  13.  P. 5., 
quoted. 

w  Sec  also  L.  6.  tit.  1 1.  Lib.  10.,  Nov.  Rec. 

^  See  note  13.  p.  158.  ante, 

^  L.4S.  tit.  13.  F.  5.  says  twelve  days. 

V  L.21.  tit.  13.  Lib. 6.  Recy  is  not  in  the  Nov,  Rec,;  and,  therefore,  ac- 
cording to  the  noia  to  the  table  shewing  the  correspondence  of  the  laws,  &c., 
contained  in  the  Reccmilacion  of  1775,  with  those  in  the  Nov,  Rec.,  may 
be  considered  repealed  or  obsolete:  but  PalacioM  says  that  L.21.  n.l.  tit.3. 
lib.  6.  Bev.,  docs  not  say  that  the  property  may,  if  moveable,  be  sold,  in  such 
caaea,  in  nine  days ;  nor,  if  real,  in  thirty  days ;  nor  docs  it  correct  the  law  of 
die  Partida,  cited,  as  stated  in  the  text.  See  gl.  3.  Greg.  Lopez,  on  L.49. 
tit  13.  P.  5.  The  sale,  it  is  presumed,  must  be  by  the  intervention  of  judicial 
authority.    See  note  13.  p.  158.  ante. 

«  See  also  note  13.  p.  158.  ante, 
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we  come  to  speak  of  the  executive  process.  5tli,  This  sale  ihay 
be  prevented  by  the  owner  of  the  property,  if  he  should  oflfer  to 
[  154  ]  pay  without  any  delay,  L.48.  tit.  13.  P.  5.  6th,  This  sale  will 
be  null  if  the  creditor  has  not  permission  or  authority  to  make  it, 
or  if  he  make  it  out  of  time  and  without  the  solemnities  men- 
tioned ;  and  then  the  owner  of  the  property  has  his  action  to 
recover  it  from  the  purchaser,  returning  the  price  paid ;  and  if  it 
shall  exceed  the  amount  of  the  debt,  the  owner  shall  only  have 
to  return  to  the  purchaser  the  exact  amount  or  value  of  the  sum 
tliat  was  due  by  him  on  the  mortgage.  This  recovery  of  the 
property  shall  not  take  place,  if  the  purchaser  should  prescribe 
it;  in  which  circumstances  the  owner  has  his  recourse  against 
L.48.t.is.P.5.  the  mortgagee  for  the  injury  and  damages,  L.48.  tit  IS.  P. 5. 

7th,  If  the  creditor  acts  with  bad  faith  or  fraud  inithis  sale,  even 
though  he  should  have  a  right  to  sell  the  property,  if  the 
mortgagor  of  the  thing  shall  prove  this  fraud  {engafto)y  he  shall 
have  his  action  to  recover  the  damages  from  the  seller ;  and  if 
he  shall  not  be  able  to  make  them  good,  and  the  purchaser 
should  have  acted  with  equal  bad  faith,  the  mortgagor  shall 
recover  the  property,  together  with  the  frxiits  or  profits  received, 
^^  on  returning  the  price,  according  to  what  has  been  said  in  the 

^W*  preceding  section ;  and  if  there  has  been  no  bad  faith  on  the 

part  of  the  purchaser,  this  action  against  him  ceases.     8th,  This 
sale  cannot  be  made  of  the  real  property  of  the  hijosdalgo 
which  may  be  mortgaged,  but  in  this  case  the  creditor  shall  be 
paid  out  of  the  fruits  or  rents,  the  property  being  adjudged  to 
him  by  way  of  judicial  or  necessary  pledge  {jprenda)  solutionis 
causd^  L.  1.  tit.  4.  Lib.  3.  del fuero  viejo  de  Castilla. 
.  With  respect  to  the  preference  among  mortgage  creditors,  we 
shall  treat  more  opportunely  in  the  llth  Title  of  this  Book. 
I  4.  Of  annuir        As  annuities  {censos)  are  inseparable  from  mortgage,  we  have 
t^^^'    thought  fit  to  add  at  the  end  of  this  Title  what  our  laws  lay  down 
«»).  with  respect  to  this  subject. 

Annuity  (censo)  is  a  contract,  by  which  one  person  sells,  and 
another  purchases  the  right  to  receive  an  annual  pension  or  sum  ^^, 


«9  This  definition  does  not  aItop;ether  please  Palacios,  who  says,  (n.  I),  that 
if  the  contract  is  like  that  of  purchase  and  sale,  it  also  resembles  that  of  I'ent 
or  leaie  {arrendamiento)^  referring  to  L.  28.  tit.  8.  P.  5.;  and  he  gives  the  fol- 
lowing definition  of  it :  ''a  rignt  to  receive  a  certain  revenue  or petision 
{redito  a  petuion),  annually,  from  any  person,  in  virtue  of  the  possession  and 
'  dominion  of  any  thing  or  sum  which  is  given  or  transferred  to  him."  For  a 
fuller  understanding  of  the  subject  or  doctrine,  he  refers  the  reader,  parti- 
cularly, to  Molina  de  Just,  et  Jure,  Tract,  2. ;  to  Covaruvias,  3  var.;  Res,  Fe- 
breroy  Reform,  ch.20.  }  1.  tom.  2, ;  from  the  last  of  Whom  (n.2.  ibid,)  he  ap- 
pears to  have  taken  the  above  definition. 
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Salts  de  Censib.  Lib.  1 .  Cap.  4.  n.  8.  For  the  security  of  this  pension, 
the  debtor  obliges  himself,  in  &vour  of  the  creditor,  or  of  the 
purchaser,  and  gives  him  a  mortgage  on  certain  specified  pro- 
perty, the  general  mortgage  not  being  sufficient,  Avendafio  de 
Censib.  Cop.  23  &  57. ;  whence  arise  two  kinds  of  annuities 
{censos)^  (setting  aside  others  improperly  such),  the  ^^  reservativd 
and  the  " consignaiivo"  The  " reservativd*  is  when  an  estate  or  a 
building  is  given  with  a  covenant  on  the  part  of  him  who  receives 
i^  to  pay  a  certain  pension  each  year  to  the  granter  oi^  giver. 
The  '^  consignativo'*  is  constituted  by  a  person  receiving  a  certain 
gross  Slim,  for  which  he  must  have  an  annual  sum  or  annuity, 
securing  the  capital,  or  sum  received  on  real  property  of  the 
same  value,  Avendafio^  ibid.  Cap.  51.  These  annuities  may  be  [  155  ] 
perpetual  or  redeemable,  or  for  one  or  more  lives. 

As  to  what  regards  the  constitution  of  these  annuities,  we  are 
to  observe,  1st,    That  the   ^^proprio  motu"  of  Pope  Piu&  V. 
respecting  annuities,  is  not  received  or  observed  in  this  king- 
dom, L.)0.  tit.15.  Lib. 5.  Rec.    2d,  That  the  conditions  inserted  L.7.tit.i5. 
in  contracts  of  annuity  are  to  be  observed,  such  as  that  of  con-  -q^^^'    ^^' 
fiscation  (comiso)  given  in  case  the  debtor  does  not  pay  the  an- 
nuity or  pension,  L.I.  titl5.  Lib. 5.  Rec;  which  is  understood  L.i\titi5. 
both  with  respect  to  the  annuity  reservativo  and  cofisigfiativOf   Re<|,   *       H 
Avendafio  de  Cens.  Cap.  90.     3d,  That  the  capital,  or  price  of 
the  annuity,  ought  to  bear  a  certain  proportion  to  the  pensiouj 
which  has  varied,  according  to  the  times,  in  the  following  order. 
In  1563  it  was  ordered  that  rents  of  tenants,  or  annuitants  at 
will  {censos  al  quitar)  should  not  be  imposed  under  the  rate  of 
fourteen  thousand  for  a  thousand  ^^  millat-j  and  to  this  price  or^ 
rate,  the  antecedent  ones  were  reduced,  L.6.  tit  15.  Lib.5.  Rec. ;  Notoi.titi5. 
which  was  extended  to  the  annuities  arising  from  bread,  wine,  &c.  jtec. 
established  in  the  kingdom  of  Galicia,   Leon,  Asturias,   in  the 
province  of  the  Bierzo,  and  marquisate  of  Villena,  L.7.  tit.15. 
Lib.5.  Rec.     In  1583  it  was  enacted  or  established  that  the  L.5.titi5. 
aunuities  for  one  or  more  lives  {cetisos  de  per  vida)  could  only  ^Lec, 
be  created  for  a  single  life,  by  paying   the   principal   sum   in 
^ective  money,  and  at  the  rate  of  seven  tliousand  maravedis 
for  the  actual  return  of  a  thousand  ^^ ;  those  for  two  lives  that 


•  ^  I  suppose  it  is  meant  that  the  annuitant  should  receive  1000  roarayedis 
(for  instance)  annually,  for  every  1 4,000  maravedis  of  money  or  property  to 
that  value  paid  or  transferred  by  him,  in  consideration  of  the  cemo  to  be  paid 
to  him;  or  in  other  words,  that  an  annuity  of  1000  maravedis  might  be  pur- 
chased for  the  gross  sum  of  14,000  maravedis. 
"  Sec  note  ^^  ante. 
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might  be  already  created  being  permitted  to  remain  reduced  to 

the  rate  of  eight  thousand  marevedis  the  thousand;  and  those 

that  had  been  established  for  more  lives  were  ordered  to  be 

L.«.tit.i5.         reduced  to  only  two  lives,  L.8.  tit  15.  Lib. 5.  B^ec^  AvendaflOj 

R^!^'  ^°^*     Cap.  33.     In  1 608  it  was  prohibited  to  impose  a  new  reduction  on 

any  annuity  under  the  rate  of  twenty  thousand  maravedis  for  the 
annual  return  of  a  thousand,  and  those  for  one  life  at  ten  thou- 
sand the  thousand,  and  those  for  two  lives  at  twelve  thousand 
Nota2.tit.i5.     the  thousand,   LI. 12  &  13.  titl5.  Lib.5.  Rec. ;  the  same  rule 
j^'    •    °^'     being  extended  to  the  antecedent  ones  by  the  same  nota.  In  1680 

all  were  reduced  equally  to  five  per  cent.,  Auto  4.  tit.  15.  Lib.5. 
Rec.  ^^  Lastly,  in  1 705,  the  fixed  price  of  rents  or  annuities 
at  will  {censos  al  guitar)  was  established  at  thirty-three  thousand 
maravedis  and  a  third  the  thousand,  which  is  the  rule  at  this 
day ;  by  which  law  all  the  annuities  have  been  reduced  to  three  per 
L.8.tit.i5.  cent..  Auto 5.  tit.  15.  Lib.5.  Rec. ;  which  provision  was  extended 
^.10.  Nov.      ^Q  ^j^g  ^i^Qjg  kingdom  of  Aragon  by  Cedula,  9th  July,  1750. 

r  155  n  All  the  rents  (reditos)  also  which  were*  accustomed  to  be  paid  in 

L.9.tit.i5.  grain  or  corn,  &c.,  were  reduced  to  three  per  cent.,  Pragmat. 

U^  10.  Nov.  i2th  Feb.  1705.»3     4th,   That   the  annuities,  according  to  the 

style  or  custom  of  commerce,  which  is  to  give  or  lend  money  ofi 

♦  interest  at  the  rate  of  two  and  a  half  per  cent  (which  we  may 

L.S3.tit.i.  call  personal  annuities)  are  lawful,   according  to  the  Ceduloj 

Ub.10.  Nov.  2Q^^  j^^^  ijQ^^     That  rents,  or  annuities  at  will,  shall  not  be 

Ll.s&4.tit.is.  payable  in  bread,  wine,  and  other  things,  except  money,  LI.  4  &  5, 
X^.  10. Nov.      tit.  15.  Lib.5.  Rec. ;  which  provision,  AvendaHOy  Cap. 46.,  applies 

only  to  the  annuity  {consigruUivo).     The  same  regulation  was 

extended  to  annuities  for  one  or  more  lives,  L.5.  tit  1 5.  Lib.  5.  Rec« 

L.4«titi5.         6th,  That  those  who  impose  annuities  on  their  property  must 

Li^.io.  Nov.     declare  those  previously  imposed,  under  pain  of  paying  double 

the  amount  of  the  sum  they  shall  receive  from  the  person  to 
L.2.Nota6.  whom  they  shall  sell  it,  L.2.  tit.  15.  Lib.5.  &  ^w^.  22.  tit.  19. 
Nwf 'ii^'^     Lib.  2.  Rec.     7th,  That  in  the  principal  towns  of  the  district  a 

book  is  kept  for  the  purpose  of  noting  the  mortgages  situate  in 
each  town  of  the  jurisdiction,  with  the  butts  and  bounds  de- 
scribed, and  the  names  of  the  persons  inscribed  to  whom  they 
belong,  an  entry  being  made  {tomando  razon),  by  the  escribano 
of  the  cabildo,  within  24  hours,  of  each  instrument  which  may  be 


■»«  Not  in  the  Nov,  Rec, 

^  No  such  is  to  be  found  in  the  Chronological  Index  of  Cedulas,  &c.  to  the 
Xov.  Her, 
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executed  with  respect  to  an  apnuity,  Cedula^  Slst  January^  1768)  L.3.  tit  16. 
where  may  be  seen  the   judicious  instinictions  to  facilitate  the  ^  ^    ^' 
execution  of  L.3.  tit.  15.  Lib.  5.  Rec.,  which  regards  the  same  L.i.  titiff. 
object.     8th,  That  if  the  possessor  or  tenant  of  two  intails  ob-  ^'/^  ^^''' 
tained  royal  permission  to  impose  an  annuity  on  them,  and  they 
hapgen  to  be  separated,  the  possessor  of  each  shall  be  obliged 
to  pay  the  pension  {pro  rata)  to  avoid  frauds  and  law-suits ;  and 
if  the  permission  is  confined  to  only  one  intail,  which  may  be 
ascertained  by  the  tenor  of  it,  it  will  be  at  the  sole  burthen  of 
the  tenant  who  may  acquire  it  by  right  of  succession,  Salgado 
Labyrint.   Credit.    Part  2.  Cap.  9.  an.l.  ad.  25.     But  if  the 
second    possessor    acquired   one    of    the    intails    by   eviction 
{mccian),  he  shall  not  be  obliged  to  pay  the  pension  or  annuity 
{la pension  delcenso);  because  the  first  possessor  or  tenant,  by  the 
defect  of  the  thing  and  of  his  person,  could  not  impose  the  in- 
cumbrance or  obligation  {gravamen),  Salgado,  ibid,  n.59;  nor 
shall  that  mortgage  subsist,  although  the  successor  may  approve 
of  and  ratify  it,  Satgado,  ibid.  cap.  10.  n.33. 

As  to  what  regards  the  redemption  of  the  annuity,   1st,  It  is      L  I^'  J 
certain  that  it  ought  to  be  made  with  effective  money  ^^,  in  the 
same  way  as  the  imposition  or  charge.     See  Avendafio,  c.l02. 
106  &  107.,  by  which  the  annuity  creditor  will  not  be  considered 
as  satbfied  or  paid  if  the  debtor  offer  him  voluntarily  the  ca- 
pital in  property  or  goods  valued,  which  would  not  be  the  case 
in  a  concurso  of  creditors  {juicio  de  concurso),  Salgadoj  ibid. 
Part  1.  c.  22.  ^^    2d,  That  if  the  debtor  should  form  a  concurso  of 
creditors,  the  annuity  creditor  may  demand  the  pensions  and  the 
capital,  because  here  the  redemption  of  the  annuity  {censo)  is 
treated  of,  Salgado,  ibid,  Part  1.  c.  19  &  20.  n.5.     3d,  That  if 
the  nobility  {grandes  titulos),  and  knights  {caballeros)  shall  take 
annuities  upon  their  states  {estados)  with  the  obligation  of  re- 
deeming them  within  a  certain  time,  they  shall  enjoy  double  if 
they  shall  live  in  any  place  of  their  states,  L.66.  c.4.  tit.  4.  Lib.  2.  J^?*?*'^' 
Rec.     4th,  That  the  towns,  if  there  are  any  annuities  against  lUc 
them,  must  apply  two  parts  of  the  surplus  of  their  propios  to 
the  redemption  of  them,  and  the  third  part  for  the  payment  of  f':^^'!'*^" 
the  arrears  {airasos).  Decree,  23d  May,  1767.     5th,  That  if  the  Rec. 


^  Sec  Order  in  Council,  6th  April,  1818,  Appendix  P. 
^  Palacios  refers  to  LI.  2. 82, 23, 24.  nottu  8  &  9.  tit.  1 5.  Lib.  10.  Nov.  Rec., 
on  this  subject. 
*  Tom.  1.  p.  176.  ad.  180.     Vide  n.  33,  36,  &c.,  and  pauim^  cap.  22. 
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annuity  mortgage    be  destroyed,    the  annuity  itself  is  extior 

gaished  ^\  Avcfidafio,  C.6. 

The  annuities  assigned  upon  the  fevenae  of  the  crown  {jurat 

6  censos  reales),  were  reduced  in  1727  to  three  per  cent^  Aido  6. 
Ii.4.tit.i4.  tit.  15.  Lib.  5.  Rec.  In  1782  the  amount  of  the  difference  from 
l^io-  Nov.     g^^  ^  ^^  ^^  ^^^  ^  appropriated  to  pay  (dar  eabimiento  &) 

the  royal  annuities,  and  the  residue  to  purchase  and  pay  the 
L.5.iiti4.        principals,  Attto  7.  tit  15.  Lib. 5.  Rec.;  and  by  decree  of  21st 
^'     March,  1789  ®S  this  difference  was  applied  to  pay  the  rereniies 
{reditos)  of  the  crown  at  the  rate  of  three  per  cent. 

^  See  L.  28.  dt  8.  P.  5.,  which  says,  this  b  not  the  case  when  one-eighth 
of  the  property  is  saved  or  left. 
M  Not  in  the  Chronological  Index  of  Cedvlat,  &e.,  of  Nov,  Bee. 
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TITLE  Vm.  [  159  ] 

OF  CONTRACTS   (PJCTOS)   AND   OBLIGATIONS  IN  GENERAL. 

JriAViNG  treated  of  the  riirht  in  the  thuiff,  it  remains  for  us  to   ,9^.*-  ^^ 

-  ligatiopy  and  ita 

treat  of  the  right  to  the  thing;  which,  according  to  what  was  Unds. 
declared  in  Title  I.,  arises  from  different  species  of  obligations. 
Obligation  is  a  l^al  tie  or  bond  {vincido)  by  which  a  person 
promises  to  do  or  to  pay  any  thing.  It  is  of  two  sorts,  civil  and 
natural.  A  civil  obligation  is,  when  he  who  contracts  it  remains 
bound  by  it  in  such  a  way,  that  although  he  should  not  be  willing 
to  comply  with  it,  he  may  be  thereby  obliged  and  compelled  to 
fulfil  it.  ^  A  natural  obligation  is,  when  the  person  who  enters 
into  it  is  obliged  to  fulfil  it  naturally,  although  he  cannot  be  com- 
pelled to  its  performance  by  a  court  of  law  {en  juicio\  L.  5. 
tit.  1 2.  P. 5.  L.5.tit IS.  P.i. 

Some  obligations  arise  immediately  from  natural  or  fi'oin  civil 
equity ;  and  others,  by  means  of  an  obligatory  act.     This  is ' 
either  lawful  or  unlawful :  the  first  is  called  convention  or  con- 
tract; the  second,  crime.  ^ 

A  covenant  or  promise  is  the  undertaking  which  men  enter   *  ]•  ^V^ 
bto,  one  with  another  by  words  or  parol,  and  with  the  intention   or  parol  agi«a- 
of  obliging  themselves  by  agreeing  upon  some  certain  thing  "•"*• 
which  they  are  to  give  or  to  do,  to  or  with  respect  to  one  an- 
other,  L.  1.  tit.  1 1.  P.5.    These  covenants  are  divided  into  pacts^    L.i.titii.P.5. 
{pacU>s)  and  contracts. 

Contract  is,  every  covenant  which  has  a  name  and  civil  cause 
or  consideration  by  its  obligatory  nature^  Pact  is  every  cove- 
nant destitute  of  a  name  and  a  determinate  civil  cause  or  consi- 
deration. * 


1  Palacio$  says,  this  is  called  civil  and  natural,  properly  mixed,  and  he  refers 
to  L.5.  tit.  12.  P. 5.,  for  the  definition;  adding,  that  there  are  three  sorts  of 
obligations,  the  purely  natural,  purely  tm\,  and  mixcid— *of  civil  and  natural. 
Wood,  in  his  Inst.  Civ.  Law,  booK  3.  en.  1.  p. 204.,  says,  that  a  mixed  obligation 
was  the  only  sort  that  was  defined  by  Jutttnian  ;  which  definition  the  learned 
Civilian  has  given  in  the  page  r203),  ante  the  one  cited. 

^  Palaciot  says,  a  better  explanation  is,  that  obligations  arise  from  contract 
and  quasi  contract ;  from  crime  and  quasi  crime ;  and  from  deliberate  or 
solemn  agreement  or  covenant  (see  L.l.  tit.1.  Lib.lO.  Nov.  Rec.);  and  from 
some  other  irregular  causes. 

^  A  new  covenant.  Palacios  says,  '*that  a  covenant  (convencwn)^  and 
inromise  (promesa),  are  not  one  and  the  same  thing ;  and  that  the  latter  is  the 
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At  present  pacts  are  confounded  with  the  stipulations  of  the 
Romans,  by  reason  of  the  solemnities  used  among  them  being 
kid  aside,  neither  do  we  admit  the  difference  between  promises 
of  which  the  Roman  law  speaks,  because  amongst  us  every 
pact  derives  its  force  from  the  agreement  and  consent  of  .the 
parties,  which,  in  whatever  way  a  person  may  appear  to  bind 

L.i.tit.1.  himself,  must  be  observed,  L.2.  tit.  16.  lib.  5.  Rec. 

Hec,   '       *         Every  promise  therefore,  is  either  valid,  or  void-  ^     A  valid 

I  <.  Of  the       promise  may  be  in  three  ways ;  pure,  performable,  at  a  certain 

^rS^^"""^     day,  or  conditional,  L.  12.  tit  11.  P.  5.    The  pure  promise  ought 

L.i2.tii.P.5.  to  be  fulfilled  immediately,  unless  it  is  attended  with  sodi  cir- 
[  160  ]      cumstance  as  may  require  time;  as  to  which  the  judge  shall  de- 

'L.i3.tii.P.5.  termine,  L.  IS.  titll.  P.5. 

Those  promises  which  are  made  performable  at  a  day  certain 
do  not  impose  an  obligation  until  the  day  hath  arrived;  and  if 
the  person  who  promised  it  should  die  in  the  meantime,  his 

L.i4.tii.P5.  heirs  shall  be  obliged   to   fulfil  it  for  him,  L.14.  tit.ll.  P.5. 

When  the  promise  is  to  give  or  to  do  a  thing  every  year,  the  day 
on  which  it  is  to  be  performed  is  understood  to  be  the  last  of 
each  year,  and  the  first  days  of  each  year  when  the  promise  is  to 

L.i5.t.i].P.5.  give  or  to  do  it  all  the  years  of  one's  life,  L.15.  tit.ll.  P.5. 

This  certainty  may  consist  in  the  day  being  expressly  appointed 
or  in  its  not  being  left  to  be  verified  ^ ;  in  both  cases  the  promise 

L.is.t.ii.P.5.  is  valid,   LI.  12.  tit.  1 1.  P.5.     Conditional  promises  are  not  to  be 

fulfilled,  until  the  condition  is  performed,  which  if  it  precedes 
the  promise,  the  fulfilment  of  the  obligation  is  extended  to  the 
day  of  the  death  of  the  person  who  made  the  promise,  L.  15. 
tit.  11.  P.  5.   ad  Jbu^  excepting  in  the  four  cases  mentioned  in 

L.i6.tii.P.5.  L.16.  tit.ll.  P.5.  The  promise  accompanied  with  an  impossi- 
ble ^  condition,  resolves  itself  into  a  pure  one,  and  therefore  is 
immediately  obligatory ;  and  the  conditional  one,  which  is  con- 


tlipulatio  or  verbal  contract  of  the  Romans ;  and  that  there  may  be  a  promise 
without  a  covenant  or  agreement ;  as  when  one  should  make  a  promise,  and 
it  should  not  have  been  accepted."  The  above  may  be  considered  a  dis- 
tinction without  a  difierence,  when  reference  is  had  to  what  immediately  fol- 
lows in  the  text;  and  to  L.  1.  tit  1.  Lib.  1  a  Nov. Rec.:  to  which  last,  the 
learned  Profesfor,  in  the  conclusion  of  his  note  upon  this  subject,  also  refers 
as  the  guide  or  governing  law  in  Spain,  in  matters  of  covenant  and  pact. 

4  See  the  preceedingj  note. 

^  The  example  put  in  L.  12.  tit.ll.  P. 5.,  cited  in  the  text,  on  this  last 
point  is,  if  a  man  should  promise  that  a  thing  or  sum  of  mone}'  should  be  done 
or  paid  by  his  heirs  on  the  day  of  his  death. 

^  Pal<tc%08  says  that,  impossible  conditions  render  contracts  null,  althouffh 
testaments  are  not  vitiated  thereby,  except  by  a  certain  sort  of  impossible 
condition.  See  Wood*t  Itul,  Civil  Law,  respecting  conditions  impossible,  &C., 
p.  109  to  111.,  book  1.  ch.l.;  also  p.  los.,  cited. 
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tracted  to  be  performed  at  a  day  certain,  must,  as  well  as  the  for- 
mer, be  yerified  in  point  of  time,  in  order  that  the  promise  may 
be  binding,  L.  1 7.  tit  1 1 .  P. 5.  L. i7.t.ii.P.5. 

Any  penalty  may  be  annexed  to  promises  or  pacts  in  order 
that  they  may  be  more  firm,  which  is  called  conventional  if  it 
is  accessary  to  the  agreement,  and  judicial  if  it  is  imposed  in  a 
suit  at  law  {enjuicio).     The  conventional  penalty  must  be  paid 
or  satisfied  if  the  promise  is  not  fulfilled  at  the  time ;  and  this 
payment  or  satisfaction  discharges  firom  the  obligation  ^,  L.35.  L.95.t.ii.P.5. 
tit  11.  P.  5.     This  penalty  is  due,  although  the  promise  may 
not  be  valid,  unless  it  be  contrary  to  law  and  good  manners, 
L.38-  tit.  11.  P. 5.9  or  be  to  enforce  the  contract  of  matrimony,  L.38.tii.p.5. 
L.d9.  tit.  11.  P.  5.,  or  usurious,  L.40.  tit  11.  P.  5.,  and  that  the  L.39.ti].P.5. 
promise  is  not  valid  by  behig  extorted  through  fear,  force,  or  l-^o-^-ii-^**- 
iraud^  L.28.  tit.  11.  P.5.     The  conventional  penalty  cannot  L.88.t.ii.P.5. 
comprehend    all  a  person's  property,  nor  exceed  double  the 
amount  of  the  condition  of  the  obligation  or  bond,  L.  5.  tit  1 1. ' 
Lib.l.  Fuero  Beal^  and  L.247.  Est. 

A  promise  will  be  void  either  by  reason  of  the  persons  who  Of «  voicl  or 
make  the  promise,  by  reason  of  the  things  which  are  promised,  !!5|J??*"*^  ^"^ 
or  on  accoimt  of  the  mode  or  form  of  agreement  inutfl): 

By  reason  of  the  persons,  1st,  The  promise  that  is  made  by 
the  madman  and    the  idiot  (desmemoriado)  is  not  valid,  L.4.  L.4.tit.n.p.5. 
tit  1 1.  P.  5.,  nor  that  by  the  minor  of  seven  years,  and  even  of 
fourteen ;  but  if  it  should  be  advantageous  to  the  latter  {d  este)j 
it  will  be  valid,  L.  4.  tit  11.  P.  5.     2d,  Nor  that  made  by  the  L.4^tit.ii.P.5. 
prodigal  and  the  minor  (huerfano)  to  their  own  injury,  without      C  ^^^  3 
authority  of  their  curator*®,  L.5.  tit  11.  P.  5.     3d,  Nor  that  L.5.tiLii.P.5. 
which  is  made  between  father  and  son,    unless    it    relate  to 
property  called  castrensej  or    to  the  obligation  of  dote,  L.6.  L.6.titii.P.5. 
tit  1 1.  P.  5.     4th,  Nor  the  promise  which  is  made  in  Uie  name 
or  behalf  of  another  to  a  third  person  who  is  not  under  the 
power  or  in  the  service  of  him  in  whose  behalf  such  promise 
is  made,  except  it  be  to  the  attorney,  guardian,  &c.,  LI. 7  &  8.  Ll.7&8.titii. 

P.5. 

7  lj.ZS.  tit.  1 1.  P.  5.y  88^8,  that  in  such  case,  if  the  promise  is  not  performed 
at  the  time  stipulated,  it  is  at  the  option  of  the  stipulator,  or  person  to  whom 
the  promise  is  made,  to  demand  the  penalty,  or  to  require  the  performance  of 
the  covenant. 

"  But  L.28.  tit.  1 1.  p.  5.,  adds,  that  if  the  penalty  has  been  willingly  paid 
by  the  party  under  such  circumstances,  he  shall  not  recover  it  back. 

9  Tit.  18.  is  erroneously  cited  in  the  text;  and L.  10.  tit. 5.  Lib.4.  JWro 
Retd^  contains  this  last  proviaon. 

^  And  even  then  the  minor  would,  it  b  presumed,  be  entitled  to  his  privi- 
lege or  benefit. of  restitutioD,  to  set  aride,  within  four  years  after  coming  of 
age,  which  is  twenty-five  years  by  the  Spanish  laws,  such  prqudidal  contract! 
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tit  11.  P.5.y  or  except  the  debtor,  ia  the  name  of  his  creditor, 
should  receive  a  promise  from  auy  one  to  satisfy  the  debt  due 
by  the  former,  in  which  case  although  he  who  promises  is  bound 
to  the  fulfilment  of  his  promise,  the  creditor  has  no  authority  to 
demand  its  performance,  but  the  debtor,  who  obtained  the  pro- 

L.iat.11.  P.5J  mise  or  obligation,  L.  10.  tit  11.  P.  5. 

By  reason  of  the  things  promised,  a  promise  is  not  valid. 
1st,  When  that  is  promised  which  does  not  exist  nor  can  exist, 

L.si.t.ii.P.5.  or  is  naturally  impossible  to  be  done,  L.21.  tit.  11.  P. 5.;  but  if 

the  fruits  of  an  estate,  &c.,  are  promised,  which  are  yet  to  arise^', 
thej  shall  be  payable  the  moment  they  are  produced.  And  if 
anyfitwd  shall  be  committed  to  impede  the  production,  the 
obligation  subsists  or  is  binding  by  reason  of  the  fraud,  L.  20. 

lAlo.t.ii.P.5.  tit  11.  P.  5.     2d,  When  holy  or  sacred  things,  &c.,  are  pro- 

L,8S.t.ii.P.5.  mised  or  obliged,  L.22.  tit  11.  P.  5.,  except  tiiose  things  which 

the  canon  law  permits.  3d,  When  the  performance  of  an  act 
by  another  is  promised,  unless  it  be  accompanied  with  the  ob- 
ligation of  the  person  making  the  promise ;  in  which  case  he 
who  makes  the  promise  is  the  person  bound,  and  not  he  who 
it  was  stipulated  to  bind  or  oldige.  ^^  This  obligation  respecting 
the  performance  of  another's  act  also  subsists,  if  it  were  imposed 
by  the  testator  on  his  heirs,  or  if  judicially  consented  to ;  such 
as  is  the  reciprocal  promise  of  co-guardians  for  the  security  of 
the  property  of  the  ward,  and  by  which  one  is  surety  for  others.^' 
^th.  The  things  prohibited  by  law  and  good  manners,  ought 
not  to  be  performed  or  fulfilled,  although  they  be  promised  ^\ 

L1.38&4p.tii.  U.58.  &  40.  tit  11.  P.5.     There  wUl  not  be  found  among  us 

any  covenant  or  pact  which  is  invalid  by  reason  of  the  form  or 

L.i.t.i.Lib.10.  mode'^  in  which  the  obligation  is  contracted,    because  L.2. 

,  tit  16.  Lib.  5.  Rec.  says  generally,  that  the  obligation  must  be 

fulfilled  in  whatever  way  it  appears  to  have  been  agreed  upon, 

although  neither  stipulation  nor  promise  may  intervene.     And 


**  Tbe  examples  put  by  the  law  cited  in  the  text,  are  the  future  or  expected 
crops  of  a  vineyard,  or  estate,  the  issue  of  a  feinale  slave,  or  young  of  cat- 
tle, &c. 

*^  SeeL.ll.  tit.  11.  P.  5.,  cited  in  the  text;  andL.  1.  tit.l.  Lib.lO.  Nov.Rec. 

^  In  other  words,  the  promise  or  undertaking  of  the  testator  or  ancestor, 
descends  to,  or  is  obligatory  on  his  heirs ;  and  the  bail  or  surety,  according  to 
his  undertaking  or  promise,  is  bound  for  the  appearance,  &c.  of  his  principaL 

^*  Pacta  qucB  turpem  cautam  continent  non  sunt  obtervanda. 

'^  Palacioi  says,  that  contracts  celebrated  with  an  impossible  conditipn,  are 
void  or  ineffectual  by  reason  of  the  mode  of  celebrating  them ;  that  all  those 
which  may  not  have  been  celebrated  with  a  serious  and  deliberate  intention 
of  producing  an  obligation,  shall  be  void,  on  account  of  the  mode,  also,  of 
celebrating  Uiem ;  and  he  refers  to  L.  1 .  tit  1.  Ub.  10.  Nov.Rec. 
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therefiire  the  exiarior  solemnitiM  which  the  Romans  required 
for  the  validity  of  promises  of  which  some  mention  is  made  in 
the  laws  of  tit«ll.  P.5.,.  are  not  obsenreil  in  our  hiw  by  whic^'  [  162  ] 
we  aie  cBabled  to  say  truly,  thstt  in  Spain  the  obligation  de- 
pends more  on  the  good  fitith  of  the  contracting  parties,  than 
on  the  solemnities  of  the  obligatory  pact  which,  although  crude 
and  without  wAting,  produces  an  obligation,  L.l.^^  tit.  11. 
Lib.  1.  Fuero  Seal. 

From  this,  otiier  consequences  very  different  from  the  Roman 
law  may  be  drawn  or  deduced,  amongst  which  we  may  remark, 
that  where  two  persons  are  bound  simply  or  severally  {simple^ 
mente\  each  is  only  considered  bound  for  the  half,  unless  it 
shall  be  expressed  that  they  have  bound  themselves  in  solidum, 
and  each  separately  ^^,  for  then  each  may  be  sued  for  the 
whole  ^\  L.  1.  tit.  16.  Lib.5.  Rec.  Ii.iatiti. 

From  what  has  been  said,  the  general  modes  by  which  an  ^^^-No^. 
obligation  arising  from  pure  pact  is  extinguished,  may  be  in- 
ferred, among  which  may  be  reckoned  that  which  proceeds  from 
the  destruction  and  deterioration  of  the  thing  promised,  which 
may  happen  without  the  fault  of  the  obligor  or  person  obliged  ^', 
LI.  18  &  19.  tit.  11.  P.  5.;  and  for  what  regards  novation,  so-  LI.10&19. 
lution,  compensation,  or  set  off,  &c.,  as  these  modes  of  putting  ^^^^*  ^'^' 
an  end  to  the  obligatiorf  are  more  particularly  allied  to  loan 
{mtduo)j  we  reserve  it  for  Title  11.^° 

According  to  our  law  we  are  to  consider  contracts  as  either  Cap.  s.  Of 
innominate  or  nominate  ^S  the  former  comprehend  the  four  kinds  ^^nnomixMttt. 
o(  do  ut  deSj  &c.,  spoken  of  by  L.5.  and  Jin.  tit.  6.  P.  5.     Of  the 
latter,  some  are  from  pure  iavor  {gracia)  and  affection,  and  others 
are  for  the  mutual  benefit  of  both  parties,  prol  de  la^  Part.  5. 

Conformably  to  this  division,  we  will  treat  first  in  this  book 
of  the  contracts  arising  from  favour,  and  which  are  advantageous 
to  only  one  party,  such  as  donations,  loan  {prestamo)  ^\  deposit 
{ideposito),  loan  called  {mtUuo)  ^^,  and  a  commission  (mandato)  ^^, 
and  afterwards  of  those  which  are  advantageous  and  onerous  to 


^  L.  1.  is  erroneously  placed  in  the  text. 
*7  Jointly  and  severally. 

*^  The  same  holds  in  the  Roman  or  civil.    See  Wood't  Inst.  C.  L.,  book  5. 
di.  S.  p.  236. 
10  This  must  be  taken  with  some  limitation.    See  L.  18.  tit.  1 1.  P.  5.,  cited. 
»  Of  this  book. 

<^  See  also  WooiVs  IntL  Civ,  L.f  book  J.  ch.  1 .  p.  206. 
*2  Commodatum,    See  Wood's  Inst,  Civ,  Law,  cb.  1.  book  J.  p.  215. 
«  SeeiM.,p.212. 
^  Mandatum,    See  iM.,  ch.  5.  9. 248. 
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both  parties,  such  as  sale  and  purchase,  leases  {arrendamientos\ 
partnership  (sociedad),  and  exchange  {cambio  6  permuta).  To 
these  we  shall  add  a  third  kind  arising  from  those  contracts, 
the  substance  and  fulfilment  of  which  depend  upon  chance  or 
contingency,  such  as  insurance  [seguro\  maritime  exchange 
{fombio  fnaritimo\  and  wagers  {apuestas). 
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TITLE  IX.  C  163  ] 

OF   DONATIONS. 

1  HE  first  beneficial  contract  to  one  party  only  is  donation  or  Doii«tioiis,ttid 

the  benevolent  act,  which  arises  from  nobleness  and  goodness  of  ^'^^  ^*"^ 

heart,  when   it  is   made  fireely  and  without  any  compulsion, 

L.  1.  tit  4.  P.5.     It  is  made  in  two  ways,  either  in  health  or  upon  L.i.tit.4.P.5. 

prospect  of  death ;    the  latter  is   revocable,  the  former  not, 

L.7.  tit  10.  Lib.  5.  Rec.  L.i.tit.7. 

Hence  it  is,  1st,  That  the  donation  made  by  a  person  in  ^"^^^  ^^* 
health  is  a  lawful  pact,  by  reason  of  which  the  dominion  of  the  j  i,  upoowhat 
thing  given  is  transferred  to  the  donee.     2d,  That  the  donation,  prindplotdona- 
causa  mortis,  has  much  resemblance  to  bequests  and  legacies.       eitibliahed. 

According  to  the  first  principle,  1st,  The  minor  under  twenty- 
five  years  of  age  cannot  make  a  gift,  L.  1.  tit.  4.  P.  5.     2d,  Nor 
the  madman,  the  ideot,  nor  the  prodigal,  L.I.  tit 4.  P. 5.     3d,  i^i.tit.4.p.5. 
Nor  the  son  who  is  under  the  power  of  his  father,  without  his 
permission  or  consent,  except  of  property  called  castrenses  and^ 
adventitious^^  L. 3.  tit 4.  P. 5.     4th,  Nor  the  person  suspected ^  L.s.tat.4.P.5. 
of  the  crime  of  high  treason  {Uesce  majestatis\  unless  he  commit 
the  offence  after  the  donation,  L2.  tit  4.  P.  5.;  although  persons  L.s.tit.4.P.5. 
condemned  to  death  for  other  offences  are  considered  cs^able  of 
disposing  of  their  property  ^  which  has  not  been  confiscated, 

L3.  tit  4.  Lib.  5.  Rec.  L.stit.18. 

From  this  principle  it  follows  also,  5th,  That  the  donation  Lib.io.  Nor. 
made  betw^n  man  and  wife  is  not  valid,  by  reason  of  their 
mutual  affection,  which   would  be  an  inducement  for  them  to 
strip    themselves   of   their    property,    L.4.  tit.  11.  P. 4.;    the  L.4.tit.n.P.4. 
exceptions   to  which  will  be   seen  in   LL5  &  6.  tit  11.  P.  4.*  L1.5&6.  t.ii. 
6th,  That  donations  may  be  made  simply  or  purely,  with  con- 
dition among  persons  present,  and  by  power  of  attorney,  among 
those  absent;  and  until  a  certain  day  or  for  a  limited  period,      [  164  ] 
L1.4  &  7.  tJt4.  P.5. ;  which   simple   obligation  passes  to  the  L1.4&7.  tit4. 
heirs  when  the  donor  hath  not  delivered  the  thing,  L.4.  tit 4.  P.5.;  P-^. 
and  the  conditional  one  shall  be  fulfilled  in  whatever  way  the  I*****^**^-^* 


*  And  in  what  cases  the  property  ceSltdLprofectUiout,  ftc  See  L.J.  tit  4.P.5. 

*  Palacios  says,  it  is  not  sufficient  that  he  be  suspected,  but  it  must  be 
known  that  he  committed  the  offence,  and  he  refers  to  L.  2.  tit.  4.  P.  5.  cited. 

)  SeeL.S.  tit  4.  P.  5. 

^  See  also  Order  in  Council,  16th  September,  1823,  Appendix  K. 
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L.5.tit.4.P.5. 


L.7.tit.4.P.5« 


L.  IS.  tit  5. 
Lib.  3.  Not. 
Rec. 


L.8.tit.4.P.5. 
L.8.tit4.P.^. 
L.3.tit.4.P.5. 


L1.8.5.]3»14. 
'  &S.tit.5.Lib.S. 
Nov.  Rec. 


L.4.tit.5. 

R«c 

L.4.at5. 
Lib.  3.  Not. 
Rec. 

L.l.t.5.Lib.S. 
Not.  Rec* 

L.  10.  tit.  5. 
Lib.  3.  Not. 
Rec. 

L.3.t.7.Lib.lO. 
Not.  Rec. 

L.lS.tit.5. 
Lib.1.  Not. 
Rec 


condition  may  be  fulfilled,  L.5.  tit.  4.  P.  5.;  but  the  donation 
made  for  a  certain  day  or  limited  period  will  continue  only  for 
that  time,  the  thing  given  then  reverting  to  the  donor  or  his 
heirs,  L.  7.  tit.  4.  P.  5. ;  and  in  the  same  mode  the  pecuniary 
gifts  or  rewards  that  the  king  shall  bestow  or  confer  are  at  an 
end  ^,  by  the  death  and  the  relinquishment  or  resignation 
(vacacion)  of  the  donees,  L.20.  tit.  LO.  Lib.  5.  Rec. 

As  thi^  liberality  is  often  wont  to  degenerate  into  excess,  it 
has  been  necessary  to  limit  these  donations,  not  only  by  pro- 
hibiting them  when  they  are  prejudicial  to  a  third  person  but 
also  when  they  are  so  to  the  donor  himself.  For  the  first 
reason,  1st,  The  donation  made  for  want  of  children  is  revoked 
generally  if  the  donor  shall  afterwards  have  them,  L.  8.  tit.  4.  P.  5. 
2d,  The  donation  which  is  made  in  prejudice  of  the  lawful  share 
(legitima)  o{  children  is  prohibited,  L.8.  tit.4.  P.5.;  for  which 
reason  the  gift  made  to  the  child  who  has  brothers  or  sisters 
must  come  into  partition  {en  colacion)^^  L.3.  tit.4.  P. 5.  3d, 
Royal  donations  are  also  prohibited  which  are  made  in  prejudice 
of  the  kingdom  and  of  the  crown  ^,  such  as  those  mentioned  in 
LI. 3.  10.  14.  &  18.  tit.  10.  Lib. 5.  Rec;  although  the  king 
may  give  many  other  things  by  way  of  remuneration  for  services 
[por  via  de  merced\  such  as  offices,  alms  {limosnas\  insignia  or 
badges  of  distinction  {habitos\  pensions,  &e.,  L.  5.  tit.  10.  Lib.  5. 
Rec.  ^  L.  16.  tit  10.  Lib.  5.  Rec. ;  and  in  this  last  case  the  donees 
ought  to  obtain  them  from  the  hand  of  the  king,  L.  16.  tit  10. 
Lib.  3.  Rec.  These  are  the  donations  ordered  to  be  firm  and 
valid  by  L.6.  tit.  10.  Lib. 5.  Rec;  and  which  are  moderated 
according  to  the  circumstances  and  state  of  the  kingdom,  L.15. 
tit.  10.  Lib.  5.  Rec.  4th,  The  donations  made  to  the  clergy  and 
persons  privileged  in  fraud  of  the  revenue  or  payment  of  taxes 
{en  fraude  de  no  pechar\  are  prohibited  as  prejudicial  to  third 
persons,  L.  11.  tit  10.  Lib. 5.  Rec;  to  which  the  second  auto 
tit.  1 0.  Lib.  5.  Rec  ^  &  auto  1 .  tit.  1 0.  Lib.  5.  Becop.  relate ;  where 
it  is  ordered  that  for  donations  made  to  monasteries,  the  clergy, 
&c,  the  fifth,  besides  the  tax  of  akahala^  be  paid,  and  that  the 


^  At  the  expiration  of  the  period  for  which  limited. 

<  This  is  understood  in  so  far  only  as  the  gifl  should  exceed  the  mejora  of 
tercio  y  quinto,  which  parents  are  allowed  to  assign  to  a  particular  child, 
beyond  such  child's  legitimate  share  of  their  property.  See  tit.  6.  Lib.  10. 
Nov. Rec.  on  this  subject ;  and  p.  117.  ante,  n.  27. 

f  SeeLu9.  tit.4.  P.5. 

•  Not  in  the  Kov.  Rec. 

•  Not  in  the  Nov.  Rec, 
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ordenanza  de  Portugal^   which   prohibits    the   acquisition    Xnf- 
ecclesiastics  of  real  property  be  observed.  '^     For  the  second 
reason,   1st,  Every   donation  which   leaves  the  donor  without      C  165  ] 
sufficient   to   maintain   himself   is   prohibited,    L.4.  tit.  4.  P.£.  L,4.ttt4.P.5. 
2d,  Also,   that  which   comprehends   the  whole  of  a  person'^ 
property  even  present,  L.  8.  tit  10.  Lib.  5.  Rec.     To  both  objects  L.2.  tit,7. 
is   L.  9.  tit,  4.  P.  5.   directed,   which   enacts,   that  no   donation  -^    '    ^' 
exceeding  five  hundred  maravedis   of  gold  *',   can   be  made 
without  an  authentic  deed  of  writing :  but  the  practice  of  the 
present  day  is  for  every  donation  to  be  made  with  the  authority 
of  the  judge  *^,  or  for  his  approbation  to  be  prayed  for  (se  insta) 
by  the  donee,  as  the  person  who  is  principally  interested. 

We  have  said  that  tliis  donation  is  irrevocable,  because  with-  $  3.  For  what 
out  a  legitimate  cause,  it  canuot  be  revoked;  and  this  is  to  be  don  may  be  re- 
the  evident  ingratitude  of  the  donee  towards  the  donor,  as  a  ^^^ 
motive  which  causes  tlie  cessation  of  that  love  which  was  the 
mobile  {maoil)  of  the  donation.     To  this  have  reference  the  four 
causes  expressed  by  L.IO.  tit.  4.  P.  5.,  and  others  similar,  y/b\iAx 
are  in  force  by  the  Rule  36.  ^^  tit* 34.  P.  7. 

According  to  the  second  principle,  bequests  {mandas)  or  dona-  §4.  Ofihedo- 
tions  made  causa  mortis^  may  be  revoked  during  the  life  of  the  mortis! 
giver,  as  also  legacies;  wherefore,  1st,  L.ll.  tit. 4,  p. 5.,  sets 
forth,  principally,  the  following  three  causes  of  revocation  :  1st, 
the  death  of  the  donee^* ;  second,  the  recovery  or  escape  of  the 
donor  from  the  danger  of  death,  the  reason  of  which  induced  him 
to  make  the  donation ;  third,  the  changing  or  altering  his  will. 
2d,  No  person  incompetent  to  make  a  will  is  permitted  to  make 
this  donation,  except  the  child '^  with  the  consent  or  permission 
of  his  father,  L.ll.  tit 4.  P. 5.^^     3d,  As  these  donations  afe  L.ii.tit4.P.5. 


«  See  also  n.6.  tit.  5.  Lib.  1 .  Nov.  Rec. 

^1  Vide  the  value  of  coin  in  note  to  original.  A  maravedi  of  gold  is 
there  said  to  be  worth  fifty  reales,  (suppose  de  vellon,)  six  maravedis,  and 
something  more  of  the  then  value  of  money,  which  make  the  sixth  part  of  an 
ounce  of  gold. 

i«  Palacios  says,  that  the  excess  of  any  gift,  above  such  sum,  without  judi- 
cial approval  and  authority,  will  be  void ;  and  he  refers  to  Febrero  reformado, 
tom.2.  P.l.  ch.2l.  $1.  n.5&6.  p.  101.  which  see. 

'3  This  rule  does  not  apply ;  perhaps  rule  34,  ibid,  is  meant. 

'*  Add  before  the  donor. 

'*  In  pair  id  potestate. 

'^  PtdadoM  says,  that  it  appears  the  authors  infer,  that  a  child  under  the 
Other's  power  cannot  make  a  testament ;  and  although  this  may  be  the  case 
by  the  civil  law,  and  even  by  that  of  the  Partidas,  yet  by  the  law  of  the 
BecopHacion  a  child  may  make  a  testament,  if  he  be  of  competent  age,  which 
is  that  of  puberty,  as  though  he  were  free  from  the  patria  potettad.  L.  4. 
tit.  1 8.  Lib.  10.  Nov.  Rec. 
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L.ll.tit.4kP.5. 
[   166  ] 

L.15.tit.90. 

Lib.  10.  Not. 

B«c. 

f  5.  OfoCiier 

•ortiof  doii»- 

tions. 

Iit6«tit*6«P»5* 


wont  often  to  be  made  without  the  directionof  that  entire  reason 
which  is  darkened  by  the  fear  of  death,  those  gifts,  therefore, 
which  may  have  been  extorted  by,  or  may  have  proceeded  from 
any  deadb/  threat,  will  not  be  valid  ^7,  L.11.  tit.  4.  P.  5.;  nor 
tkose  which  shall  be  made,  in  last  sickness,  to  confessors,  or  to 
their  churches,  or  monasteries,  Auto  3.  tit  10.  Lib.  5.  Rec. 

It  may  be  observed  that  the  other  donations  ^^  made  for  a  cer- 
tain object  or  for  a  certain  cause,  into  which  number  enter  dona- 
tions propter  nuptias^  remunerative  donations,  &&  afe  not  valid, 
unless  the  object  or  cause  for  which  they  are  ma^e  be  certain, 
L.6.  tit.  4.  P.  5. 


>7  Or  fear  of  being  killed.    See  the  L.  11.  tit.  4.  P.s.'cited. 
^^  Subtnodo, 
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OF  DEPOSIT  (^DEPOatTO),  AND  LOAN  (^PRESTAHO). 

1  HE  second  contract,  useful  or  advantageous  {tUit)  to  one  party  Cip.i.  Of  de. 
only,  is  deposit,  by  which  the  person  who  receives  does  an  act  {K!^ 
of  kindness  and  affection  to  the  person  who  makes  the  deposit, 
ProL  tits.  P.  5.,  and  thus  every  person  may  deposit  what  be- 
longs to  him  with  whomsoever  he  pleases,  L.  S.  tluS.  P.  5.,  but  L.s.tit.8.P.5. 
not  things  stolen,  even  though  the  deposit  be  made  with  an 
escribano,  L.22. »  titl.  Lib.2.  Rec.,  and  L.2.  tit21.  Llb.2.  L.«.tit25.  ', 
Rec.     It  is  called  by  the  laws  of  the  Partida,  condesijo^  from  the  HeJ.  * 
old  verb  condesar^  to  guard  or  preserve,   L.  1.  tit  3.  P. 5.     De-  I-.i.tit.s.P.S. 
posit  is  when  one  ma.n  confides  his  property  to  the  custody  of 
another,  L.l.  tit.  3.  P.  5.     It  is  of  three  sorts,  1st,  When  a  L.i.tits.P.5. 
person  voluntarily  and  without  necessity  deposits    the  thing. 
2d,  When  he  does  it  through  urgent  necessity^  in  order  to  save 
the  thing  or  property  from  any  fire,  shipwreck,  &c.     3d,  When 
the  thing  is  deposited  by  the  possessor  to  abide  the  event  of  a 
law  suit,  L.  1.  tit  3.  P.  5.     The  first  is  called  simple  deposit ;  the 
second,  miserable;  and  the  third,  sequestration. 

The  simple  and  miserable  deposit,  1st,  Should  be  kept  care- 
fully,  fiuthfully,  and  without  any  remuneration^  {sin  interes 
alguno).  The  depositary  {deposUario)  ought  to  restore  at  its 
time  '  the  same  thing  received  ^  to  the  person  who  deposited  it 
(al  dep(metUe\  li.S.  tit. 3.  P.5.  3d,  If  this  fidelity  (leaUad)  be  L.5.tits.r.5. 
wanting  by  the  fault  *  of  the  depositario^  he  is  obliged  to  pay 
double  the  amount  of  the  thing  in  the  case  of  a  miserable^  and 
the  same  price  or  value  in  that  of  a  simple  deposit.  From  the 
first  principle  it  follows,  1st,  That  deposit  from  its  nature  is 
gratuitous,  L.2.  tit  3.  P.  5.,  therefore  it  must  not  bear  interest  L.8.tit.3.P.5 


\  Pdaaoi  says,  there  is  an  error  in  the  quotation  of  this  law,  (which  is  not 
m  the  Ab».  kec.  and  that  L.8.  of  tit  Si.  of  the  same,  which  is  L.S.  tit  S5. 
Ub*B.  Nov.  Rec.  prohibits  etcribanot  from  recetring,  in  cleposit,  tlun^  stolen. 
It  li  presumed  they  would^-so  receiving  knowingly,  be  punisnable  crimmaliy. 

*  SeeL.s.  ttts^p.  5. 

'  That  is,  when  it  shall  be  demanded:    See  L.  5.  cited,  and  L.  la  tit5.  P.  5. 
^  Tha  words  of  the  text  are,  en  la  mi$ma  eq^eeie. 

*  lliatb.  gross  fault,  or  by  fraud.  See  L.  8.  tit  5.  P.  5.  and  Gr.Lap.Gl7. 
«n  Stm^  tUo  L.8.  tit,9.  P.  5. 

N 
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even  on  account  of  gain  ceasing  ^  (por  razon  del  luero  teiafUe)^ 
X.si.titi.  L.15.  tit.  18.  Lib.  5.  Rec.  2d,  That  a  deposit  made  of  any  of 
UKia  Not.     those  things  which  are  measured,  weighed,  &c.,  on  interest,  is  a 

contract  which  partakes  more  of  the  nature  of  mutuo^  than  that 

L.s.tits.P.5.     of  deposit,  L.2.  titS.  P.  5.     Sd,  That  the  depositario  must  be 

[  168  ]      paid  for  the  expenses  which  he  shall  incur  for  the  benefit  {en 

L.io.t.3.P.5.    utilidad)  of  the  thing  deposited  %  L.IO.  tit.8.  P. 5.     4th,  That 

the  depositario  neither  acquires  dominion  nor  possession  in  the 
L.9.tit.8.P.5.    thing  deposited  ^  L.  2.  tit  3.  P.  5.     From  the  second  principle 

it  follows,   1st,  That  the  depositario  is  obliged  to  return  the 

thing  whenever  the  person  who  deposited  it,  or  his  heirs,  may 

require  it,  together  with  the  fruits,  rents,  and  improvements, 

without  being  able  to  retain  it  under  pretence  of  set-ofiP^^  {com" 

LhSii  10.        pensacion\  or  for  expenses  or  charges  ^^  {expensas)^  &c.,  LI.  5. 

tit.,s.P5.  &  10.  tit.  3.  P.  5.,  excepting  in  the  four  cases  adduced  by  L.6. 

L.6.tit^.P.5.    tit.  3.  P.  5.     2d,  That  the  judicial  depositary  must  not  return 

the  thing  until  sentence  shall  have  been  given,  and  the  suit 

terminated  ^\  L.  5.  tit.  3.  P.  5.     3d,  That  if  a  thing  be  deposited 

L.5.ttt.s.P.5.    in  a  church,  monastery,  &c.,  with  the  consent  of  the  superior, 

L.7.tit.s.P.5.    the  whole  body  remains  bound    to  restore  the  deposit,  L.7. 

tits.  P. 5. 
Cap.2.  Of  the         ^^  order  to  understand  the  third  principle,  and  every  thiug 
Tarious  kinds      relating  to  the  obiiiration  arisin&t  from  dama^  or  injury  {dafio)f 

of  fault  (culpa)    .         ,  *  ^    ,  it/.  i   .      -        i^-        i 

from  which        ^^  Other  contracts  we  have  thought  nt  to  explain  m  this  place 

damage  may 
result.  • 

0  Luero  cesante,  is  the  spiin  or  interest  which  it  is  calculated  money  might 
produce  during  the  time  for  which  it  is  lent  or  unemployed.  See  Curia  Fl^ 
lipica.  Lib.  2.  Com.  Ter.  ch.  2,  n.  3,  tit.  Iniereses,  p. 353.  ed.  1797. 

7  Palacios  observes,  that  L.2.  tit.  .3.  P.  5.  does  not  compare  nor  give  the 
title  of  mutuo,  to  a  deposit,  in  which  the  defofitario  might  receive  any  reward 
for  the  custody  of  the  property,  but  that  oi  letting  loguero  or  locadon. 

8  But  he  cannot  retain  the  deposit  as  a  pledge  or  security,  for  the  payment 
of  such  expenses.    See  L.  10.  tit.  5.  P.  5.  cited,  and  what  follows  in  the  text. 

9  Unless  the  deposit  should  be  of  things  which  may  be  counted,  weighed,  or 
measured,  and  should  be  delivered  by  reckoning,  weight,  or  meaiure;  for,  in 
thin  case,  the  dominion  would  pass  to  the  depositary ;  but  he  would  be  obliged 
to  return  the  money,  coin,  &c.  deposited,  or  the  like  quantity,  &c.  In  other 
words,  that  he  would  not  be  obliged  to  return  the  identical  pieces  of  money, 
or  particles  of  corn,  but  their  equivalent ;  but  it  seems  it  would  be  otherwise, 
if  the  money  and  other  things  were  delivered,  sealed,  or  locked  up,  which 
would  amount  to  a  tacit  prohibition  of  its  use,  and  a  direction  to  preserve  it 
unmixed  with  the  depositary's  property,  L.  2.tit.3.  P.  5.  &  Greg,  Lop.  Gl.  4.  on 
said  law.  The  doctrine  in  this  Law  might  give  rise  to  important  questions 
and  the  considerations  it  suggests  are  worthy  of  attention.  See  7  torn.  Feb. 
Adic.  P.2.  Lib.3.  ch.  3.  §2.  p.  101.  n.  200&201. 

10  For  a  debt,  &c.  due  to  him  by  the  person  who  deposited. 
"  See  note  8. 

>^  Or  the  parties  may  have  agreed.    See  L.  5.  tit. 3.  P.  5^  <Mfiiiu     >•         > 
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the  various  species  of  fiiult  (culpa)  whence  this  damage  may 
result 

Damage  or  injury  may  be  caused  through  malice  ^^  {maUcia\ 
or  through  negligence^^  and  little  care>^  {poco  cuidado\  or  finally, 
by  a  supernatural  event  which  we  cannot  prevent.  To  the 
first,  the  laws  of  the  Partidas  give  the  appellation  of  fraud 
{er^aiio\  ProL  del.  tit  16.  P.  7.;  to  the  second  that  of  fitult 
(nJ/xi),  L.S.  tits.  P.5.;  and  to  the  third,  accident  (ocojfon)  ^^,  L.s.tits.P.5. 
L.11.  tit3S.  P. 7.  vide  ProL  tit  15.  P. 7.  In  all  contracts,  par-  L.ii.tss.P.7. 
ties  are  first  responsible  for  all  damage  caused  to  the  thing, 
through  malice  or  firaud  {rnaliciosamente\  it  not  being  allowed 
to  covenant  to  the  contrary.  2d,  In  those  contracts  in  which 
we  look  principally  for  integrity  of  intention  {la  leaUad  del 
animo)j  this  fraud  ought  to  be  visited  with  the  punishment  of 
infemy  ^^,  L.  8.  tit  3.  P.  5.  I-.S.  tit  s.P.  5. 

Accident  (ocasian)  or  casofortuitdi  which  might  cause  atiy  da- 
mage {da9io\  does  not  produce  any  obligation  to  pay  or  make 
good  the  damage,  unless  an  agreement  should  have  been  made 
to  the  contrary  ^%  L.  3.  tits.  P.  5.,  ad  Jin;  and   L.  4.  tit  3.  P.  5.  L.s.t.2.&L.4. 

Fault  or  negligence  {culpa)  is  most  small  {levissima)^  small  {lenns)^ 
or  great  {lata) :  culpa  leoissima^  means  that  a  person  did  not  ob- 
serve that  care  in  keeping  {aliflar)^  and  preserving  the  thing 
which  another  of  good  sense  or  understanding  {buen  seso)  would 
have  taken  if  he  had  charge  of  it,  L.  11.  tit  33.  P.  7*     We  say  L.ii.t.33.  P.7. 
that  the  thing  is  lost  or  injured  through  culpa  leve  when  the  per-      [  169  ] 
son  who  has  it  in  custody  does  not  take  all  that  care  of  it  which 
an  attentive  and  discreet  person  would,  L.  3.  tit  3.  P.  5.     Cul*  L.s.tit3.P.5. 
pa  kUOj  as  it  consists  of  a  gross  and  as  it  were  inexcusable  negli- 
gence, for  which  reason  it  is  called  in  L.ll.  tit. 33.  P.  7*,  great  L.ii.t.ss.  P.4. 
and  manifest  &ult,  is  compared  to  fraud ;  and  thus  much  is  to 
be  understood  from  L.2.  tit.2.  P.5.  adjin.^  when  it  makes  use  L.  2.t.2.r.5. 
of  these  words,  ^nless  it  were  allowed  to  be  injured  through 
bKXid.{enganomn(tnte):  ^^ 

In  order  to  determine  and  estimate  the  obligation  which  arises 


*<  Tliat  is  fraud.        ^^  Lata  culpa,        '*  Levis  culpa,        *^  Casus  fortuUut, 

17  See  in  what  case,  by  L.8.  tit.  5.  P.  5.  cited. 

!•  See  the  other  excepted  cases  mentioned  in  L.4.  lit.  3.  P. 5.,  which  are, 
if  the  depositario  should  have  delayed  or  refused,  on  request,  &c,  is  under- 
stood, to  deliver  the  thine  deposited;  or  should  have,  by  tils  conduct^  contri- 
buted to,  or  given  cause  tor,  the  loss ;  or  if  the  deposit  should  have  been  prin- 
cipally beneficial  to  the  depasUario,  And  see  also  L  5.  tit.  2.  P.  5.,  dted ;  which 
ktt,  however,  is  not  appbcable  to  the  case  of  loan  (commodatum), 

1*  See  Cfreg,  Lop.  £rl.  9.  L.  9.  tit.  S.  P.  5. 
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firom  each  oF  these  kinds  of  &ult,  regard  must  be  had  to  the  ad- 
vantage {utilidad)  or  injury  (perjuicto)  which  each  of  the  con- 
tracting parties  receives  from  the  thing  by  reason  of  the  contract; 
which  doctrine  is  founded  on  these  two  rules,  1st,  That  by  the 
contract  advantageous  only  to  one  party,  the  person  to  wh(»n  it 
is  so  advantageous,  is  liable  or  bound  for  <  culpa  leomima^  the 
other  for  only  ^  culpa  UttOj  6  engafio.*  2d,  That  if  the  advantage 
is  equal  to  both  parties,  both  are  liable  or  bound  for  ^dolog 
adpa  leve.*^ 

Taking  this  for  granted,  we  deduce  from  the  thkd  prindple, 
ist,  That,  as  the  fidelity  or  integrity  {leaUad)  of  the  depositario^ 
consists  in  his  taking  care  {guardar)  of  the  thing  from  which  he 
derives  no  advantage,  he  is  not  liable  to  pay  the  damage  if  it 
should  be  lost  or  injured  through  ^  culpa  leve*  except  t^e  con- 
trary was  agreed  on,  or  it  was  deposited  at  his  own  instance  of 
request,  or  that  he  receives  interest  or  remuneration  *^  for  the 
custody  or  care  of  it,  L.  S.  tit  S.  P.  5.  2d,  That  much  less  will 
he  be  obliged  to  pay  or  make  good  the  injury  caused  by  caso  Jbr^ 
tuitOj  unless  he  should  have  fallen  into  delay  or  demurrage,  by 
deferring  or  withholding  the  delivery  of  the  thing,  L.4.  tit.  3. 
P.  5.  3d,  That  if  a  person  to  whose  diarge  a  thing  should  be 
committed  by  way  of  miserable  deposit,  should  refuse  to  keep  it, 
he  must  pay  double  its  amount  or  value,  upon  the  truth  being 
proved ;  and  the  depositario  of  a  simple  ^  deposit  will  be  ren- 
dered infamous,  and  shall  be  obliged  to  restore  the  deposit,  and 
make  good  the  loss  {perjutcios)^  damage  {dafios\  &c.  to  be  esti- 
mated by  the  oath  of  the  person  depositing,  and  settled  by  the 
authority  of  the  judge,  L.8.  tit.  3.  P.  5. 


^  Palackn  observes  on  this,  that  fraud  {dolo\  is  extended  to  all  contracts; 
sund  also,  culpa  lata  ;  when  the  adrantaee  is  only  with  him  who  gives  or  depo- 
sits the  thine,  the  receiver  is  answerable  for  culpm  lata;  when  the  advantuse 
iM  only  with  Uie  receiver,  he  is  answerable  for  cwlpa  levissima  ;  and  wh^  the 
atlvanta^  is  mutual,  the  party  blameable  u  answerable  for  mipa  leve,  and  h^ 
refers  to  L.  8.  tit. 6.  P. 5.,  which  does  not  apply;  but  it  is  supposed  this  law 
h  erroneously  cited  for  L.  3.  tit.  8.  P.  5.  He  adds  that,  accident  or  unforetpen 
events,  commonly  called  casot  fortukot,  do  not  extend  to,  or  induce  Uahflity 
in,  any  contract.  This  general  position,  laid  down  b^  the  learned  Ph>fessor. 
does  not  exclude  a  party  firom  protecting  himself  a^nst  the  consequences  oi 
such  accidents  by  special  covenant,  as  mentioned  m  L.4.  tit  5.  P.  5^  and  as 
in  the  contract  of  insurance.  On  toe  sutject  and  degrees  of  m^  or  nqdect, 
by  the  civil  law,  corresponcfing  with  what  has  been  said  in  the  text,  and  ob- 
served upon  in  this  note  by  die  learned  Professor  cited,  see  W^otTs  hni. 
Gv.  Law,  book  1.  ch.  1.  P.  106, 107. 

^  See  Greg.  Lop.  GK  18.  L. 5.  tit.5.  P.  5. 

V  The  DttHoi  here  understood,  obserres  i^fAscto«,accor(fing  to  the  aine  bw 
citedin  the  text,  are  those  which  havearisen  because  Uiedepodt  was  not  retoriied 
when  demanded,  hut  not  on  account  of  what  might  have  been  guned  by  tlia 
ihing  or  property  depo^kitcd.    See  GL  9.  Grrg.  Lnp.  on  L. 9.  tit. 5.  P.  5^  cfted. 
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As  to  what  relates  to  judicial  deposit,  it  is  to  be  observed* 
1st,  That  in  the  audiencias  and  courts  of  justice  {juxgados)^ 
there  ou^t  to  be  kept  a  book,  in  which  deposits  are  to  be  en- 
rolled. Lib.  23.  tit  2.  Lib.  2.  Rec.  ^^  2d,  That  the  depositario 
should  render  accounts  annually  to  the  judges,  Aut  21.  tit  H. 
Lib.  2.  Rec  Nocas.  tit.i4. 

Sequestration  {el  sequestra)  belongs  to  the  subject  of  suits  or*  RUlit^^.s. 
actions  {at  tratado  dejuicios\  as  appears  from  tit.  9.  P.S.  *  [  170  ] 

The  third  contract  advantageous  to  only  one  party  is  loan  C^i.  s.  Of  lout 
{prestamo)  ^*,  which  is  a  sort  of  contract  that  men  make  with  p^SM^SSt 
one  another,  some  lending  to  others  their  proper^  when  they  fint  kind, 
have  occasion  or  necessity  for  it,  L.I.  titl.  P.  5.     This  loan  is  I^.i.tit.i.P.Si 
either  made  gratuitously,  or  on  the  condition  of  a  certain  price 
being  paid  for  its  use.  ^^     That  which  is  gratuitous,  is  either  of 
things  which  are  weighed,  measured,  or  counted,  which  is  caUed 
muluo;  or  it  is  of  things  which  cannot  be  weighed  nor  counted, 
for  a  certain  use,  and  then  it  is  called  ^  commodato^*  or  of  things 
to  be  used  at  the  will  or  discretion  {al  arhitrio)  of  the  person 
who  lends,  and  then  it  Is  called  precarious  loan  {precario)^ 

Commodato^^  is  a  sort  of  loan  that  men  make  to  one  another,  $  i.  Pf  the 
by  which  the  receiver  or  borrower  is  to  be  benefited  for  a  cer-  ^^  fol-^hich 
tain  time,  L.  l.  tit 2.  P.  5.   ^  Commodato*  may  be  made^  1st,  gra-  commocUto  is 
tuitously,  and  for  the  advantage  only  of  the  receiver,  as  when  a  ^  j  tits  Pj. 
horse  is  lent,  &c.     2d,  For  the  utility  or  advantage  equally  of 
the  lender,  which  will  be  always  the  case  when  the  thing  lent 
serves  also  the  lender.     5d,  When  the  thing  is  lent  more  for  the 
honour  and  satisfaction  of  the  lender  than  of  the  borrower,  of 
which  kind  is  the  loan  of  a  person's  clothes  or  jewels  to  the  wife^ 
in  order  to  appear  more  elegant,  L.2.  tit  2.  P.  5.  L.3.cit8.P.5. 

Hence  are  deduced  these  three  axioms,  1st,  That  ^  commodate  * 
k  made  for  a  certain  and  determinate  use.     2d4  That  the  sama^ 
thing  which  is  lent  must  be  retumed.^^     Sd,  That  this  contract 

«»  Not  in  the  Nov.  Rec. 

»  Mutuum.    See  Wooift  Inst,  Gv,  Law,  book  5.  ch.  I.  p.  212 &  SI 5. 

^  Palacutt  says,  that  loan  (prestamo),  is  by  its  nature  gratuitous^  and  if  a 
price  should  be  introduced,  it  would  not  be  a  loan,  but  some  other'kind  of 
contract ;  and  refers  to  L.  1.  tit.  2.  P.  5. ;  and  §  2.  Lul,  quid,  mod,  re  cont,  oblige 

M  Sec  WooiTt  Inst,  Ctv.  Law,  boohS,  ch.  1.  p.215. 

*7  The  text  says,  the  thing  lent  must  be  returned  *enla  imsma  etpecie* :  but 
It  Is  thus  translated,  to  convey  what  u  thought  to  be  the  meaning  of  the 
text ;  for  one  of  the  difl^ences  between  a  commodatum  and  a  mutuum,  is,  it 
b  apprehended,  that  with  regard  to  commodatum,  the  same  thing  is  to  be 
returned,  and  not  the  same  quantity  or  quality  as  in  a  mutuum*  See  L.  8. 
tit.l..P.5.i  and  L. 9.  tit. 2.,  i6«/.  See  also  the  following  title  in  the  text; 
aod  such  is  the  case  by  the  civil  law.  See  Wood's  Inst,  C.  L,,  p.  215.,  cited 
in  the  preceding  n.26. 
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is,  from  its  nature,  advantageous  to  the  borrower.  From  the 
first  axiom  it  results,  1st,  That  until  the  use  or  the  time  ajspointed 
for  which  it  was  lent  be  completed,  the  thing  cannot  be  de- 
jnanded  ;  because  until  then  the  borrower  is  not  obliged  to  return 
ity  L.9.  tit  2.  P.  5.  2d,  That  the  time  or  the  use  for  which  it 
was  intended  having  been  completed,  it  ought  to  be  restored  to 
the  owner  or  heir  of  the  lender,  without  its  being  allowed  to  be 
retained  by  way  of  set  off  {campensacion\  or  on  account  of  debt, 
L.  4.  '^  tit.  2.  P.  5.  Sd,  That  if  it  is  not  restored  to  the  owner, 
the  borrower  is  liable  for  the  expenses,  damages,  and  prejudices 
which  he  occasioned  by  the  delay,  L.9.  tit  2.  P.  5. 

f*rom  the  second  axiom  it  arises,  1st,  That  every  thing  cor- 
poreal or  incorporeal,  personal  or  real,  belonging  to  another^', 
or  to  one's  self  may  be  lent,  L.2.  tit  2.  P.  5.  ad  fin.  2d,  That 
the  things  which  are  consumed  by  use  are  only  lent  for  pomp 
and  luxury,  of  which  kind  L,  2.  tit  2.  P.  5.  makes  mention* 
8d,  That  the  borrower  ought  to  take  more  care  of  the  thing 
lent  than  of  his  own,  i^ich  is  called  being  liable  for  all  fandt^ 
even  ^  levissima ;'  but  not  for  accidents  {acasos)  nor  supernatural 
^voits,  except  they  should  happen  after  the  expiration  of  the 
time  for  which  the  thing  was  lent,  or  it  should  have  been  applied 
to  another  use  or  purpose  than  that  for  which  it  was  lent^^, 
L.  S*  tit  2.  P.  5*  4th,  That  the  thing  ought  to  be  sent  to  the 
owner  by  a  trusty  and  confidential  person ;  because,  otherwise, 
the  borrower  is  responsible  for  the  damage  or  loss^';  but  if  it  be 
delivered  to  any  one  who  was  sent  for  the  purpose  by  the  owner, 
it  is  at  his  risk  from  the  instant  of  its  delivery,  L.4.  tit.  2.  P.  5. 
5th,  That  if  a  thing  be  lent  to  many,  each  is  responsible  for  his 
part,  unless  each  binds  himself  for  the  whole.  Also  the  heirs  of 
the  borrower,  if,  by  their  fault  ^\  they  shall  lose  it,  shall  pay 
pro  rataj  L.5.  tit  2.  P.  5.  6th,  That  if  the  value  of  the  loan  hath 


^  It  is  supposed  this  law  is  erroneously  cited  for  L.  9.  Qnd.,  before  quoted^ 
which  contains  an  exception  to  the  general  position  in  the  text,  in  the  case 
of  the  debt  havine  been  contracted  for  the  benefit  of  the  commodatum, 
after  it  was  lent,  and  the  expense  laid  out  on  it  was  necessary. 

<9  With  such  person's  authority,  must  be  understood,  it  is  presumed.  See 
L.  2.  tit.  1.  P.  5.  Palaciot,  in  a  note  on  this,  observes  that,  L.  2.  tit.l.  P.  5. 
only  permits  the  loan  by  a  person  of  a  thing  which  is  his  own ;  and  that  L.  2. 
tit.  2.  P.  5.,  does  not  permit  the  loan  by  one  of  another's  property.  It  is  con- 
ceived that  the  text  meant  to  convey  by  the  expression  used,  no  more  than  is 
stated  in  the  first  part  of  this  note. 

^  Or  unless  there  should  have  been  a  special  covenant  to  the  effect.  See 
L.5.  tit.2.  P.5. 

^  See  Gree.  Lop,  G1.1.  on  L.4.  tit.  2.  P.,  5.  cited. 

^  Or  if  it  nathbeen  lost  by  the  fault  of  their  ancestor  or  testator. 
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been  paid  in  consequence  of  its  being  considered  lost,  and  it 

shall  afterwards  be  found  by  the  owner,  he  must  deliver  it  to 

the  borrower,  or  may  retain  it  on  returning  the  price  or  value 

which  he  shall  have  received ;  but  if  a  third  person  should  find 

it,  the  borrower  has  his  action  to  recover  it  from  him,  L.8.  i..8.tit.8.P.5. 

tit  2.  P.  5. 

From  the  third  axiom  it  is  deduced,  1st,  That  the  owner 
must  make  known  the  vice  or  defect  of  the  thing  lent^^,  L.6.  L.6.tit«.P.5. 
tit 2.  P.  5.  2d,  That  the  borrower  must  support,  at  his  own 
expense,  the  beast  which  may  be  lent  to  him  ;  and  if  it  shall  fall 
sick  without  his  &ult,  he  is  entitled  to  recover  what  he  shall 
expend  in  its  cure,  L.7.  tit  2.  P.  5.  Sd,  That  if  the  owner  is  L.7.tit8.P5/ 
equally  benefited  by  the  thing  lent,  the  borrower  is  only  liable 
for  ^  culpa  leoe*  which  is  understood  of  commodatOy  or  loans  of 
the  second  kind:  and  with  respect  to  the  third  kind^S  the  bor- 
rower is  liable  for  the  damage  which  may  arise  firom  dolo  or 
malice  {jnaUcia).^^ 


^  Such  as  the  dishonesty  of  a  slave,  &c. ;  for  conceahnent  by  the  owner  or 
lender,  with  knowledge  of  the  vice,  &c.y  renders  him  responsible  to  the  bor- 
rower for  the  consequences  of  dishonesty,  &c.  See  L.  tf .  tit  9.  P.  5^  cited,  and 
Greg,  Lop.  Gl.  1 .  ft  S.  ibid. 

M  See  pp.179, 180,  ante. 

^  Culpalata. 
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(deudas). 

C^\.  ortiM  XHfi  other  species  of  local  of  which  we  have  to  treat,  is  empres^ 
JTSiSbT  <^»  ^hich  may  be  considered  as  a  thing  that  is  lent  at  the 
■mtiio.  request  of  the  borrower,  L.  1.  tit.  1.  P.  5.     The  thing  lent  must 

be  of  a  quality  which  can  be  weighed,  measured,  or  counted. 

Wherefore  the  contract  of  emprestito^  is  that  by  which  the  thing 

that  ia  consumable  {cosa  Jungible\  is  transferred  to  the  domimon 

r  1 73  1     ^  another,  tinder  the  obligation  or  condition  of  returning  the 

LLi  &  s.  titi*    ^^  quanti^  in  kind '  as  is  deduced  from  LI.  1.  and  2.  tit  1.  P«5. 

^•^-  Hence  it  is  that  ^mtOuo*  can  only  be  made  of  those  things 

which  consist  of  number,  weight  and  measure.  2d,  That  this 
contract  can  only  be  visdid  on  delivery  of  the  thing.  Sd,  That 
it  has  the  quality  of  alienation  (enagenacian).  4th,  That  the 
debtor  is  bound  to  return  to  the  creditor,  an  eqUal  value  or 
quantity  of  the  same  thing  as  that  received  or  that  which  might 
be  agreed  on.  From  the  first  principle  it  follows,  1st,  That  the 
only  objects  of  *  empi-estito*  or  mutuo  '  can  be  money,  oil,  com, 
LLi.8.&8.t.l.  &C.,  L1.1.2&8.  titl.  P.5.  2d,  That  the  other  things  belong 
?*^'       _        more  properly  to  *  commodjato^  L.  1 .  tit.  1  P.  5. 

From  the  second  principle  it  results,  1st,  That  the  pact  or 
promise  to  lend  does  not  make  the  person  liable,  who  declares  to 
have  received  the  thing,  unless  two  years  pass  aRer  the  execution 
of  the  instrument  of  writing,  containing  such  declaration,  or  if 
it  should  be  proved  by  the  lender,  that  he  really  delivered  the 

thing  ^,  although  in  the  present  day  the  renunciation  of  the  ex- 

^»~~— ^— "i^^—  111  ■ 

>  See  H'ood'f  Inti,  Civ,  L.,  p.  212,  215,  before  referred  to. 

9  Which  are  not  such  as  are  weighed,  measured,  or  counted. 
^  9  Palaciot  very  justly  obsenres  that,  it  is  necessary  to  refer  to  L.  9.  tit.  1.  P.  5 » 
cited  further  on  in  the  text,  for  a  proper  understanding  of  what  ia  desired  to 
be  conveyed  by  the  text.  The  substance  of  which  is,  Uiat  if  a  person,  under 
the  expectation  of  receiving  a  promised  loan,  executes  a  deed  or  instrument 
acknowledging  the  receipt  of  sudi  promised  loan,  which,  in  point  of  fact,  hath 
not  been  paia  or  ddircSred,  and  allows  two  years  to  pass  by  without  claiming' 
to  be  reueved  against  lus  act,  or  to  have  die  instrument  delivered  un  or 
cancelled,  if  he  be  sued,  after  the  expiration  of  that  time,  on  the  deec^  for 
the  repayment  or  return  of  the  thereby  admitted  loan,  he  will  be  liable  for  tbe 
amount.  The  renunciation  in  the  deed  of  the  exception,  turn  numtratm  ffec^ 
tda^^  mentioned  in  the  succeeding  aentence  of  the  text,  produces  tbe  lilte 
lialnlity,  even  thou^  the  plea  of  non«receipt  of  such  promised  loan  should 
be  preferred  before  the  expiration  of  the  two  years. 


L.l.at.l.P.5. 
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ception  non  numerata  pecuniae  L.9.  tit.l.  P.  5.,  is  an  usual  clause  L.9.tii.i.P.5. 

in  deeds.     2d,  That  the  obligation  of  the  *  emprestito^  is  binding 

or  complete,  inasmuch,  or  as  far  as  delivery  is  made  of  the  thing 

\xs[  its  owner,  or  by  another  in  his  name,  L.2.  tit  1.  P.  5.  L.a.tii.i.P-5. 

From  the  third  principle  it  is  inferred,  1st,  That  the  property 
{senorto)  of  the  thing  lent  {emprestito)  passes  to  the  person  who 
receives  it,  L.2.  tit  1.  P.  5.  2d,  That  the  debtor  or  borrower  L.2.tit.i.P.5. 
remains  bound  or  liable  for  the  thing  in  whatever  way,  or  by 
whatever  cause  it  may  be  lost  or  destroyed,  L.  10.  tit  1.  P.  5.f  L.iath.i.P.5. 
by  reason  of  its  being  at  his  own  risk.  Sd,  That  those  per* 
sons  may  lend  who  are  able  to  alienate  their  property. 

From  the  fourth  principle  it  arises,  1st,  That  a  loan  can  be 
made  to  the  person  only  who  is  capable  of  being  bound,  or  of 
binding  himself;  but  if  the  loan  ^  emprestito^  should  be  made  to  a 
church,  ci^,  town,  to  the  king,   or   to  another  in  his  name^ 
in  order  that  either  may  be  bound  or  liable,  it  is  necessary  for 
the  creditor  to  prove  the  loan  to  have  been  converted  to  their 
benefit,  L.  3.  titl.  P.  5.  But  if  the  person  sent  in  the  name  of  L.s.tii.i.P^. 
the  king  demands  a  credit  in  virtue  of  a  sufficient  power  whidb 
he  may  produce  for  the    purpose,    the  king  ought  to  pay 
the  debt,  whether  it  be  or  not  to  his  advantage,   L.S.titl.  L.3.tiLi.P.5. 
P.  5.     2d,  That  the  child  under  the  paternal  power  {d  hijo  di 
'famUas)  cannot  take  any  thing  upon  credit  \  L.22.  tit  11.  lib.  5*  iljb^ia  Nor. 
Rec,  which  furnishes  a  clue  to  come  at  the  right  or  true  meaning  R«^ 
of  L.  4.  5  &  6.  tit  1.  P.  5.  Sd,  That  one  who  conducts  a  shop,  or  •  ^;^^'  *^'**'' 
business  in  the  name  of  another,  obliges  or  binds  his  principal    *  [  174  1 
for  what  he  borrows  by  his  authority  or  order,  for  the  benefit  ^  of 
the  business  or  concern,  L.  7.  tit  1.  P.  5.     4tb,  That  the  thing  L.7.tit.i.P.5. 
lent  ought  to  be  returned  at  the  time,  place,  and  in  the  kind 
agreed  upoii ;  and  if  no  time  hath  been  expressed,  restitution 
must  be  made  within  ten  days,  LI.  2.  &  8.  tit  1.  P.  5. ;  and  if  the  ^i-^  &  8.tit.i« 
payment,  hath  been  made  in  money,  the  thing  must  be  valued  if 
it  should  not  be  otherwise  agreed  on,  according  to  what  it  should  » 

be  worth,  in  the  place  and  at  the  time  it  shall  be  sued  for,  L.8. 
tit  1.  P.5.  L.8.Ut.ll.P.lt 


r  I  « 


laja  that  the  effect,  if  any  credit  or  loan  should  be  nven  or 

idraMri^  that  no  one  could  demand  ^  recoter  it,  neither  fitmi  the  minor 
nor  ihi^iiiun  to  whote  power  toch  child  might  be  subject.  He  is  borne  out 
in  thia  fkNition  by  L.17.  tit  l;  Ldb.  10.  Nov«  Rec. ;  which,  in  eflbct,  seems  to 
nbyert  or  repeal  all  the  provisions  in  LI.  4, 5,  &  6.  tit  1.  P.  5.,  re^>ectinff  the 
liafaifity  of  such  minors,  ftc,  for  loans  for  necessaries,  Ax.  See  those  law^ 
and  also  L.17.  tit.  1.  Lib.  10.  Nov.  Rec. 

^  If  for  such- benefit,  the  principal  is  liable,  even  in  the  absence  of  any 
aadKvity or ofder»   See L.7. titl. P. 5., cited. 
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Cup.  8.  Of  the  The  obligation  of  loan  {emprestito)  and  of  eTery  other  debt  is 
"*iuo^CT^  extinguished  or  discharged,  1st,  By  payment  which  is  made  to 
guished.  him  who  is  to  receive  it,  so  that  he  is  paid  for  it,  L.I.  tit.H« 

L.l.tit.l4.P.5.    p,5^ 

5 1.  Of  solutioii  Hence  it  is,  1st,  That  whoever  pays,  discharges  the  obligation 
orpAyment.       L.2.  titl4.  P.  5.     2d,   That  payment  should  be  made  in  the 

manner  it  was  agreed  upon ;  but  if  the  debtor  is  not  able  to  pay 

the  same  thing  he  promised,  he  shall  pay  with  other  things,  ob- 

L.8.tU.i4.F.5.  taining,  therefor,  the  sanction  of  the  judged  L.S.  tit.  14.  P. 5. 

Sd,  That  the  payment  which  is  made  by  a  debtor,  or  by  another 

in  his  name,  even  though  it  be  against  the  will  of  the  debtor,  is 

L.s.tit.14.  P.5.  valid,  L.S.  tit.l4>.  P.  5*    4th,  That  it  must  be  made  tp  the  ere- 

Ii.5.&7.tit.i4«  ditor  or  to  his  attorney,   LI.  5.  &  7.  tit.  14.  P.  5.     5th,  That  if 

^'^'  the  creditor  be  a  minor,  payment  must  be  made  to  him  under 

the  authority  or  sanction  of  the  judge,  in  order  that  the  debt 
I..4.tU.i4.F.5.  may  be  extinguished  or  discharged,  L.4.  tit  14.  P.  5.    6th,That 

the  payment  being  lawfully  made,  the  debtor  is  exonerated  and 
discharged,  as  are  also  his  sureties,  mortgages  and  heirs,  L.  1. 
tit  14.  P.  5.  7th,  That  if  a  person  be  indebted  on  many  ac- 
counts, or  owe  many  debts  to  one  person,  and  pay  him  some- 
thing, it  is  to  be  understood  (though  not  expressed)  that  he  pays 
an  equal  proportion  in  discharge  of  all  the  debts  ^,  unless  that 
one  of  them  be  more  onerous  (mas  gravasa)  ^  than  the  others ; 
in  which  case  the  payment  is  understood  to  be  made  in 
I«.iati4.P.5.  discharge  of  it,  L.  10.  tit  14.  P.' 5.  The  mode  in  which  pay- 
ment should  be  made  to  the  father^,  to  the  monk,  ^c,  is 
treated  of  by  Salgado  Labj/rint.  cred.^  Part  1.  cap.  27. 

It  often  happens  that  a  person  pays  what  is  not  due  through 

error  or  ignorance.    These  payments  are  null,  and  what  has 

been  paid  must  be  returned,  upon  proving  the  error  or  mistake, 

L.ss.t.i4.P.5.  L.  28.  tit  14.  P.  5.    This  proof  must  be  given  by  the  plaintifi^ 

the  defendant  confessing  the  pa3rment ;  and  if  he  deny  it,  it  will 

[175]     be  sufficient  for  the  plaintiff  to  prove  having  made  the  payment. 

in  order  to  be  entitled  to  recover.  ^^    But  if  the  plaintiff  should 

be  a  minor  under   twenty-five  years,   a  woman,  a  simpleton 


0  Or  without  it,  if  the  creditor  should  consent.  L.  5.  tit  14.  P.  5.,  died. 

7  Pahdot  saysy  provided  all  should  he  equally  long  due,  and  flf^^ji  same 
class;  for  if  not,  tne  payment  should  be  applied  in  mscharge  of '4Im Which 
was  first  due,  and  he  dtes  Greg*  Lop,  GL  4.  L.  10.  tit  14,  P.  5.        ^?^ 

•  By  reason  of  the  existence  oi  a  penalty  for  non-payment  of  the  debt 
bearing  interest,  &c.    See  L.  10.  tit  14.  P.  5.,  cited. 

'  On  account  of  his  son.  i 

10  Unless  the  defendant  should  prove  that  the  payment  was  made  because 
it  was  justly  due  to  him,  L.  89.  tit.  14,  P.  5. 
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{$encitto\  a  laboarer,  or  military  person,  and  the  defendant  ac- 
knowledge the  payment,  the  latter  must  prove  it  to  have  been 
lawfully  made,  L.29.  tit.  14.  P. 5. 

On  all  that  has  been  said,  it  is  established,  1st,  That  whoever 
paid  what  he  knew  he  did  not  owe,  cannot  recover  it  backy 
nnless  he  were  a  minor,  L.SO.  ^^  tit.  14.  P.  5.     2d,  That  what  L.so.t.i4.P.5« 
is  paid  through  ignorance  of  law,  cannot  be  recovered  back| 
because  we  are  all  obliged  to  know  the  laws  of  the  kingdom '', 
from  the  study  of  which  only  military  persons,  women,  labour- 
ers^^, minors,  &c.,  are  exempted,  L.S1.  tit  14.  P.  5.     8d,  That  JL.si.t.i4.P.5. 
if  payment  is  made  of  a  debt  which  was  not  justly  due  in  con- 
sequence of  a  sentence  of  the  judge>  it  cannot  be  recovered  backy 
unless  it  be  proved  that  the  sentence  was  given  through  fidse 
instruments  ^S  L.SS.  tit.  14.  P.  5.     4th,  That  the  possessor  of 
an  estate  under  good  faith,  may  deduct  from  the  estate  what  he 
shall  have  paid  or  incurred  on  account  of  it,  L.86.  tit.  14.  P.  5.  L.S6.f.i4.P.5. 
5di,  That  if  a  person  who  is  obligated  to  deliver  one  of  two 
things  ^\  should  deliver  or  pay  both  through  error,  he  may 
recover  back  which  of  the  two  he  thinks  fit^^  L.S9.  tit«14«  i^s9.ti4.p.5. 
P.  5.     6th,  That  the  tradesman  or  artificer  shall   recover  his 
charges  from  the  person  for  whom  he  performed  any  work,  under 
a  supposition  ^^  that  he  was  obliged  to  do  it,  L.40.  tit.  14.  P.S^  L.4at.u.  P.5. 
7tfa,  That  if  the  thing  which  is  delivered  through  error  of  fact» 
should  yield  fruits,  it  must  be  returned  together  with  them; 
and  if  the  person  who  received  it  under  bad  faith  (con  malafe\ 
should  sell  or  lose  it,  he  is  obliged  to  restore  the  price  according 
to  the  valuation  of  the  judge ;  but  if  he  were  a  possessor,  <  de 
Jmenafi^  he  is  only  bound  to  the  restitution  in  the  case  of  selling 

This  action  for  the  recovery  of  what  hath  been  paid  through 
error,  which  the  Romans  called  candictio  indebttif  ought  not  to 
be  confounded  with  other  actions,  because  whoever  for  a  certain 
honest  object,  and  not  through  error,  pays  or  delivers  that  which 
he  promised,  may  recover  it  back,  if  the  condition  or  otgect  on 
or  for  which  it  was  paid  or  delivered  is  not  fulfilled,  L1.41.  43.  £141.43,44.1^ 

46.tit.l4.P.5. 

»  L.  5.  is  erroneously  cited  in  the  origimil. 

>^  See  also  L.so.  tit.  1.  P.  1. 

>s  The  law  cited,  L.  51.  tit.  14.  P.  5.,  says,  nmple  labourers. 

^  Or  fiilse  testimoiiy.    See  L.SS.  tit.  14.  P.  5.,  dted. 

^'  As  a  horse  or-a  mule,  instanced  in  L.SS.  tit.  14.  P.  5.,  dted. 
^^  Provided  both,  as  in  the  example  put  in  L.S9.  tit.  14.  P.  5.,  should  be- 
aliye;^  for  if  only  one  should  remain,  it  seems,  he  fiorfeits  the  opportumty  of 
relieving  Inmself  against  the  effect  of  his  error. 

'7  Erroneous  in  point  of  &ct.    SeeL.40.  tit.l4.P.5^ei«q|l 

'*  For  which  L.57.,  ibid,,  is  erroneously  dted  in  the  text. 
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44.  &  46.  tit  14.  P.5. ;  and  he  who  delWered  somethmg  fiv  any 
indecorous  or  disgraceful  object  ^^  on  the  part  only  of  the 
person  who  receives  it,  has  his  action  ^obturpem  causam^*  todemand 
it  back,  if  what  was  agreed  upon  be  not  fulfilled  or  complied 

it  ft'.^^M.  "^^^  examples  of  which  are  given  in  D.  47,  48,  49.  63  &  54. 

P.5*  tit.  14.  P.5.  ^    But  if  this  turpitude  rests  on  him  who  gives  or 

pays  for  the  said  object,  he  has  no  right  to  recover  it  back  ^\ 

L.50.ti4.P.5.   L.50.  tit.  14.  P. 5. 

§3.  Oftedi*-        The  second  mode  by  which  the  debt  b  extinguished,  is  by 

£iM(c^taiiii-    *  discharge  or  release  {qmtamiento\  when  those  duly  authorised 

«Dto)fromtiie  agree  or  consent  never  to  demand  from  the  debtor  what  was 
#  r  jYg  -I     due  by  him,  or  when  they  discharge  or  release  him  from  the 

L.i.tit.u.F.5.   debt,  L.l.^titl4.  P. 5.     Hence  it  is  that  the  discharge  must 

be  made  by  the  creditor  himself  or  by  his  attorney  having 

L.7.t.i4.P.5.     power  to  grant  it,  L.7.  tit  14.  P.  5. 

§  4.  Of  aoM-         The  third  mode  of  discharging  the  debt  is  t^  novation  {reno^ 

cnto).  vamiento\  changing  the  cause  of  the  debt  or  obligation,  by  pay- 

ing in  the  way  of  loan  that  which  was  due  in  consideraticM^  Gt 
for  the  value  of  a  tiling  purchased ;  or  by  the  debtor  ofiering  to 
the  creditor  another  person  to  pay  in  his  stead  the  debt  ^  which 

L.i5.t.i4.P.5.    he  owes,  L.15.  tit  14.  P. 5.    In  this  case,  1st,  It  is  neoessaiy 

that  the  new  or  substituted  debtor  whom  oor  laws  term  ^  mc- 
nero^  be  expressly  recognised  or  received  by  the  creditor, 
renouncing  the  first  debt^,  because  otherwise  both  of  them 
remain  bound,  L.  15.  tit  14.  P.  5.  2d,  If  this  novation  should 
be  made  conditionally,  it  has  no  force  until  the  condition  be 
fulfilled,  L.15.  tit  14.  P.  5.  Sd,  This  novation  ^ay  be  made 
by  the  new  debtor  obliging  himself  to  pay  or  do  purely  or  ab-» 
solutely  (puramente)  that  which  was  owing  or  performafale  con* 

L.i6.ti4.P.5.   ditionally,    and  expressly  stating   this    circumstance  <^  L.16. 


>9  Oh  turpem  eautam.  ^  Which  see. 

«>  Palachi  obterves,  that  this  doctrine  will  be  better  undentood  by  saying 
that,  when  the  turpitude  is  only  on  the  part  of  the  receiver,  the  right  or 
reclamation  takes  phce;  but  when  it  is  on  the  part  of  both  giver  and  reoeivcf^ 
or  on  the  part  of  the  giver  alone,  it  does  not  take  place :  ovXy  when  there  m 
DO  turpitude  on  the  pert  of  the  giver  does  the  right  of  reclamation  exist    . 

'  Not  L.  1 1,  tM.,  erroneoosly  quoted  in  the  original. 

^  This  is  properly  called  delegation.  See  Oreg. Lop,  GL  L«  IS.  tit.  14.  P.S., 
for  whidi  L.  15.  tit.  4.  P.  5.,  is  misquoted  in  the  original. 

s«  Or  rather  rdeasing  the  first  debtor  from  responsibility :  this,  although 
tiie  literal  verston  of  the  text,  is  not  given  in  the  exact  words  of  the  law  cital, 
•Ithongh  cleariy  conveyed  by  it.  See,  however,  Greg^Lop^-QL^e^dit^ 
]wl5.  tit.  14.  P.  5^  dtecL 

s»  Or  rather  his  consent  to  pay  positively,  ahhou^  the  condition  on  whieh 
the  payment  was  originally  due  should  not  be  fulfilled*  See  L.  iS.  t^.  14C^P«  ik^ 
cheo.    Paladoi  tdso  here  observes,  referring  to  the  law  just  cited,  that  when 
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tit  14.  P.  5.    4th|  As  the  novation  of  debts  is  a  new  obligation, 

die  child  under  paternal  power  {deJiwUlias)f  shall  not  be  able 

to  contract  it,  except  with  respect  to  his  property,  called  casr 

trenstj  or  quasi  castrense,  L.17.^  tit.!*.  P. 5^  nor  the  minor  L.i7.t.i4.P.5. 

without  the  authority  of  his  guardian  ^^,  L.  1 8.  tit  1 4.  P.  5.    Sth, 

He  who  becomes  '  manero^*  or  undertakes  to  pay  a  debt  for 

a  person  to  whom  he  believed  himself  indebted,  althou^  he  is 

obliged  to  pay  the  debt,  will  have  his  action  to  demand  from 

him  for  whom  he  became  bound,  a  release  firom  the  obligation, 

supposing  he  is  not  indebted  to  such  person ;  and  if  the  latter  is 

not  yriUing  to  consent  to  this,  he  shall  be  obliged  to  make  sa- 

tisfiiction  to  the  former  for  what  he  shall  pay  in  hb  name,  L.  19.  I-i9-ti4.  P.5. 

titl4.  P.5. 

The  fourth  mode  of  discharging  the  debt  is  by  tender  of  the  5  ^-  Of  tender 
debt  or  money  due  {consignacion  i  oblacion)^  when  the  debtor  (conaignacion  il 
oflers  the  payment  at  its  time,  and  the  creditor  will  not  receive  '''^'■'^^O 
it;  for  then  the  former,  by  depositing  it  in  the  custody  of  the 
judge,  or  paying  it  into  court,  remains  discharged  ih>m  the 
obligation,  and  die  good  or  ill  that  shall  attend  the  thing  is  at 
the  risk  and  injury  of  the  creditor^^  L.8.  tit.l4.  P.5.  L.8.titi4.P.5. 

The  fifth  mode  of  discharging  the  debt  is  by  compensation  or  |6.  orcompen- 
Mt  ofij  discounting  one  debt  for  another.     In  order  to  the  ■^"'^•^ 
validity  of  compensation,  it  is  necessary,  1st,  That  the  parties  agree 
among  themselves  privately,  or  in  court  {enjmeio).    2d,  That     C  17?  ] 
the  debts  be  certain ;  for  proof  of  which,  when  judicially  pleaded 


tbt  fint  obligation  b  conditional,  and  the  second  pure,  there  is  no  novation  if 
^e  condition  is  not  fulfilled ;  for  it  cannot  be  said  that  the  second  obligation 
Tienewt  the  first,  when  the  first  does  not  yet  exist,  and  it  does  not  exut  while 
ike  concfitioo  is  not  performed :  notwitiistanding,  if  it  should  be  agreed  that, 
althoi^  the  condition  of  the  first  obligation  might  not  be  fulfilled,  the  second 
jhoidabe  vdid  or  binding,  it  would  in  efiect  be  so,  as  ia  said  in  the  law  r&> 
ferred  to ;  but  it  could  not  be  said,  properly  speaking,  that  there  was  a  nova- 
tion in  such  case. 

^  nds  is  a  miscpiotation  in  the  text:  L.  17.  tit  1 4.  P.  5.  declares,  a  slave, 
axeept  for  a  debt  incurred  by  his  owner  by  reason  of  the  purchase  for  him  of 
B  p^fttgar^  cannot  novate;  nor  can  tL^emme  coverte,  novation  i>einff  in  tlie 
natuce  of  a  secuiity  to  which  a  mamed  woman  cannot  bind  hersdf.  See 
Che  exocpiion  in  L.S.  tit.  11.  Lib.  10.  Nov.  Rec. 

.*7  See  L.18.  tit.  14.  P.6.  cited ;  by  which  it  appears,  that  a  novation  of  a 
Mjt  mccepted  fcom  a  minor,  without  the  consent  of  the  guardian,  is  not  only 
not  Imiding  on  the  minor,  but  has  the  efiect,  also,  of  releasbs  die  first  debtor 
from  tbe  ofj^nai  obligation.    See  also  Ores,  Lap.  GL 1.  on  Vm  law. 

«  TUs  wiO  be  emudly  the  ease,  if  the  dwtor  should  make  an  actual  tender 
of  the  money  to.  the  creditor,  at  a  proper  time  and  plaee^  before  l^gal 
witneMCs  {hmenoi  cmei\  and  on  the  creditor's  refiuiog  to  recdve  it,  thott&d 
dtpont  it  in  the  castodtjr  of  a  tmsUirorthy  penon,  or  in  the  veitrj  of  any 
ahmclL   flee  Us.  tit.  14.  P. 5.  dted. 
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L.90.t.l4.P.5. 
L.l.tit28. 
Lib.ll.  Not. 
Rec. 


L.85.t.l4.P.5. 


L.26.t.l4.P.5. 


L.S7. 

5  7.  Of  dw  lat- 
ter of  licence 
(montoria) 
which  tuspends 
the  debt 
Cap.  S.  Of  the 
■alts  of  ccsMon 
of  propeit]r» 
and  meeting  or 
concuno  of 
creditors* 


(enjuicto),  a  term  of  only  ten  days  is  given  ^^  L.20.  tit  14.  P.  5. 
ft;  L.2.  tit  21.  Lib.  4.  Rec.  Sd,  That  the  debts  which  are  set 
off,  be  specified,  certain,  BXid  liquidy  L.  21.  tit  14.  P.  5.  4lh,  This 
compensation  ought  to  be  judicially  prayed  for  or  demanded  by 
the  defendant,  or  party  that  was  sued,  and  by  no  other  ^^^ 
except  such  give  security  that  defendant  will  ratify  and  confirm, 
or  hold  valid  what  he  shall  do  on  his  behalf,  L.25.  tit  14;  P.  5.^^ 
5th,  Compensation  does  not  take  place  in  debts  of  the  king,  or 
of  any  corporation,  L.26.  tit  14.  P.  5.  6th,  Nor  in  the  case  of 
a  deposit  and  of  a  debt  which  results  from  judicial  sentence^^ 
L.27.  tit  14.  P.  5. 

The  letter  of  licence  (marataria)  which  the  king  may  grant  to 
debtors  to  prevent  their  being  molested  by  their  creditors,  does 
not  extinguish  the  debt,  but  only  suspends  it  until  the  specified 
time. — Vide  Salgado  Labyrint,  Cred.  Part  2.  Cap.  3. 

As  it  often  happens  that  debtors  owe  so  much  that  their  pro- 
perty is  not  sufficient  to  pay  all  their  debts,  the  laws  have  pro- 
vided the  two  proceedings  of  cession  of  property,  and  a  meeting 
{concurso)  of  the  creditors  of  a  bankrupt*®,  by  which  the  fi)rmer 


M  Palacios  says,  these  ten  days  are  for  the  defendant,  who  alleges  the  com- 
pensation to  prove  the  debt  due  to  him ;  for  if  he  does  not  prove  it  in  this 
period,  the  Jucke  will  not  allow  the  plea,  and  will  proceed  in  the  cognizance 
of  the  cause.  It  is  said  in  the  Teatro  de  la  Legit  de  Etp,  vol.  7.  tit.  compen- 
SBtion,  p.  363.  that  the  claim  of  set  off  may  be  alleged  either  before  or  after 
contestation  of  the  plaintiff's  demand,  or  in  the  act  of  the  execution  of  the 
sentence.  But  if  it  is  pleaded  as  an  exception,  it  shall  be  pleaded  and  proved 
like  ail  other  exceptions,  that  is,  on  citation  to  remote.  SeeL.l.  dt.  28. 
Lib.  1 1.  Nov.  Rec.  &  L.  20.  tit.  14.  P.  5.  cited  in  the  text.  See  also  Appendix 
Q&R. 

90  *  Not  only,'  says  Palacios,  and  as  appears  by  L.  24.  tit.  14.  P.  5.  to 
which  he  refers,  <  may  the  principal  debtor  pray  or  plead  compensation,  but 
so  may  his  surety,  in  respect  of  the  debt  whicn  is  due  by  the  plaintiff  to  himself, 
or  to  the  defendant,  for  whom  he  was  surety. 

9i  L.25.  tit.  14.  P. 5.  cited,  particularly  applies  to  the  case  of  the  son's 
pleading,  on  the  behalf  of  his  father,  a  set-off  of  a  debt  due  by  the  plaintiff 
to  the  latter.    See  L.  24.  tit.  14.  P.  5.  cited  in  the  antecedent  note. 

M  Given  for  an  injury  or  offence  committed  against  the  injured  party,  by 
the  person  sentenced  to  pay  it,  as  is  observed  by  Palaciot,  and  stated  by 
L.  27.  tit.  14.  p.  5.  cited  in  the  text.  The  doctrine  of  compensation  is  said»  in 
the  Teairo  de  la  Legit  de  Etp.  vol.7,  cited  in  n.  29.  ante,  to  have  been 
adopted  from  the  civil  law  without  any  alteration  in  practice.  See  Wood^s 
Intt,  Civ,  L,  books,  ch.9.  p. 259.  See  also  5d  Bloc,  Com,  ch.20.  p. 304-5. 

^  Palaeiot  observes,  that  the  text  here  proposes  two  difierent  suits  (jvieiot) 
eetion  de  bienet,  and  concurto  de  accredoret^  and  under  this  division  treats  ot 
both  in  their  separate  order ;  but  that  it  ought  to  be  observed,  in  order  to 
avoid  confusion  and  mistake,  that  what  is  said  of  one,  appertains  to  the 
other;  and  that  really  they  are  one  and  the  same  thing,  whether  under  the 
name  o£  eetion  de  bienet,  or  under  that  o£  concurto  voluntario  y  preventive  ;  the 
first  being  called  eetion  de  inenet,  because  the  debtor  makes  the  cesuon ;  and 
the  other  concurto,  because  the  creditors  resort  to  it ;  that  it  is  true  there  is  a 
cession  of  property  called  timple  eettion,  (for  the  (Ufierences  between  which, 
he  refers  to  Salgado,  Lahyrini.  Cred.  p.  1 .  c.  1.  §  inii,  et  tequeni.)  and  that  there 
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secure  what  is  dae  to  them  as  far  as  the  amount  of  his  property 
is  ciqMible  of  satisfying  them. 
TTie  proceeding  of  cession  is  termed  surrender  (desampitra'  51.  Oftheirfo- 


fmenlo\  by  the  laws  of  the  Partida,  tit.  15.  P.  5.     By  it  those  Sotu"* 
whom  ill  fortune  has  reduced  to  the  situation  of  being  unable 
to  pay  their  debts  with  the  property  they  possess,  cede  it  to  • 
their  creditors  in  order  that  they  may  be  paid  out  of  it  as  far  as 
it  may  be  sufficient 

This  cession  maybe  made,  1st,  By  every  person  who  shall 
be  either  his  own  master,  or  subject  to  the  power  of  another,  not 
baring  wherewithal  to  pay  his  debts  ^*,  L.l.  tit.  15.  P. 5.     2d,  L.i.tit.i5.P.5. 
The  person  who  makes  this  cession  ought  to  be  a  prisoner 
until  the  suit  of  his  creditors  be  finished  ^^,  and  shall  be  set  at 
liberty  on   giving  sufficient  security  ^^  to  pay  at  the  periods 
stipulated,   provided  they  do   not  extend  beyond   five  years, 
L.7.  tit.  19.  Lib.  5.  and  L.  16.  tit  18.  Lib.  4.   Rec;  without  the  JjJl**^^!!! 
creditors  being  able  of  their  own  authority  to  arrest  their  debtors,  tit.salib.il. 
LI. 5  &  6.  tit  IS.  Lib.  4.  Rec.     8d,   The  cession  ought  to  be  ^^:^:^ 
made  before  the  judge  by  the  debtor  himself  or  by  his  attorney,  Lib.ii.  Nor. 
acknowledging  his  debts,  and  ^^  after  a  sentence  has  been  given  ^*^ 


are  other  sorti  of  toneurtoi^  as  the  necessary,  which  is  called  pUyto  it  oeew^ 
reneia  de  accredores  {stdt,  or  meeting  of  creditors ;)  that  called  etpera  or 
moraiaria,  (time  granted  bj  creditors  to  debtors,  for  payment  of  their  debts. 
See  7th  vol.  Felfr.  ad  P.  2.  lib.  5.  ch.3.  $5.  p.  116.  commencing  n.SJS.)  and 
that  called  remision  6  quUamienio  de  acreedores,  (remission  or  abatement  made 
by  creditors  in  their  demands,  in  favour  of  their  debtors ;  See  7th  Febrero 
ocKr,  just  quoted,  p.  124.  n.245.  to  p.  125.  endine  n.  248.)  but  that  the  volun- 
tary sort,  or  eetion  de  Henei  is  here  treated  of,  which  is  called  concurso  volun» 
tario  y  preventivoy  and  is  that  which  is  now  in  use.  That  cession  of  property, 
or  vomntary  and  preventive  concurto  is,  therefore^  under  this  conception,  a 
legal  benefit  or  remedy  which  the  Romans  erant^,  L.  1 .  ^  4.  c.  qui  bon,  ced, 
ffoti,^  and  was  adopted  in  Spain  for  the  benefit  of  debtors,  who,  by  the  mitfor- 
tnnes  and  calamities  of  the  times,  were  unable  to  pay  their  creditors,  being  on 
this  account  imprisoned  at  the  suit  of  some  of  them ;  and  to  prevent  thmby 
such  debtors  being  subjected  to  the  vexations  which  their  creditors  caused 
them ;  and  in  order  that  they  might  recover  their  liberty  on  making  a  judicial 
cession  of  their  property  in  fieivour  of  their  creditors,  and  that  the  latter 
might  be  paid  thereout,  according  to  the  preference  of  their  demands ;  that 
this  benefit  bath  been  since  extended  to  those  who  are  not  imprisoned.  The 
Learned  Professor  concludes  by  referring  for  fuller  information  on  the  subject, 
to  Citria  Philip,  ^  24.  P.  2.  p.  165.  eetion  de  bienei,  Covarubias,  Lib.  2.  var  rei, 
cfa.l.  L.2.  torn.  p.  140.  to  iSaigado^  Labyrint.  Cred,  before  cited,  or  to  Febr. 
tefw.  Lib.  5.  C.5.  ^  1.  torn.  5.  P.  2.  p.  71. 

^  See  7  Febr.  ad.  P. 2.  c.  J.  .$  1 .  p.  2.  n.  4. 5. 6. 7.  &  22.  p.  10.  as  to  those  who 
cannot  make  a  cession. 

^  This  is  not  at  all  necessary.  See  n.33.  ante ;  and  so  Palaciot  repeats  m 
a  note  in  this  place. 

^  The  giving  security  would  seem  to  apply  to  the  case  of  e^^eroy  and  not 
to  extend  to  eoneuno  or  cession.  See  L.  7.  tit.5S.  lib.  1 1 .  Nov.  Rec.  cited  in 
dwtest. 

^  Read  or  see  L.  1.  tit.  15.  P.  5.  dted.  In  other  case  or  mode  mi^  the 
•esdon  be  made,  says  Palaciot,    See  Greg.  Lop,  Gl.S.  on  the  same  law. 
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lilKll.,  L.7. 
th.SS;Lil».ll« 
Nor.Rac. 


Iil».ll.  Nor. 


L.S.ttfl5.P.5. 


LLl&S.t.l5 


•gainst  him,  JL1.1.  &  4.  tit.15.  P.5.  4th,  The  practice  and 
judicial  form  or  solemnity  consist  in  the  debtor  presenting  a 
petition,  stating  the  reason  of  his  imprisonment  ^^,  accompanied 
by  two  memorials  or  lists,  one  of  his  property  and  the  other  of 
his  creditors,  praying  that  the  cession  may  be  admitted,  that  an 
administrator  of  the  property  may  be  named  or  appointed,  and 
himself  set  at  liberty  on  his  giving  security  ^^  to  pay,  if  he 
should  arrive  at  better  fortune,  which  cession  b  admitted  no 
frand  being  proved.  But  merchants  who,  six  months  before 
becoming  bankrupts,  took  merchandise  or  mon^,  on  credit, 
are  considered  as  fraudulent  bankrupts  {alzadas\  and  incur  the 
penalties  set  forth  in  LI.  2.  &  6.  tit  19.  Lib.  5.  Rec,  as  provided 
by  L.  7«  ibid.  5th,  The  ceremony  of  putting  the  ring  round 
the  debtor's  neck  spoken  of  by  LL  6.  7.  &  8.  tit.  16.  Lib.  5.  Rec  ^ 
is  not  now  in  use.  6th,  The  cession  is  allowed  on  account  or  behalf 
of  property  which  has  been  stolen  {par  lo  hwrtado)  ^^,  on  the 
corporal  punishment  being  carried  into  execution,  L.9.  tit.  16. 
Liib.5.  Rec.  This  cession  is  commonly  formed  when  one 
or  more  persons  are  creditors  ^^  for  debts  of  the  same  nature  and 
class  ^,  L.2.  tit  15.  P.5. ;  and  thus  first,  by  this  proceeding  all 
are  equally  ^  paid  according  to  the  amount  due  to  them,  from 
the  value  or  proceeds  of  the  property  sold  at  public  auction 
under  the  authority  of  the  judge,  leaving  nothing  to  the  debtor 
but  his  wearing  apparel,  Ll.l  &  2.  titl5.  P.5.;  unless  this 
cession  should  be  made  by  the  &ther  or  the  ascendants  in  &vour 


9*  If  such  should  be  the  case.  There  are  seven  requisites  to  a  properiy  formed 
cession  or  conatno,  stated  by  Febrero  adk,  7th  yof.  before  quoted,  p.  5.  n.  10. 
ad  fin.  nos.  11. 12. 13. 14. 16.  &  17.  ending  p.S.  Stdgado^Lakyr.  ertd.  toni.l. 
parsl.cl.  says,  there  are  six.    See  ibid.  num. 7.  is.  si.  82.87.  &  41. 

*  It  seems  that  this  may  be  nominal  security,  or  the  couth  iwratoria  of  the 
bankrupt,  if  he  is  not  able  to  give  any  other.  Pnettabit  (says  Cowarubiai^ 
Sd  tom.  Lib.  2.  cap.  1.  var,  ret.  p.l4S.  num.1.)  cedent  cautionem  de  tohend^ 
€Dre  okeno  cum  adpinguioremforiunampenfenerU:  cautionem  mquamjuraioriam 
cum  CO  in  ttatu  akam  dare  non  valeat, 

^  Sob  nota  1.  tit.  52.  Lib.  11.  Nov.  Rec.  which  si^  the  bwt  dted  m  the* 
text  are  obsolete. 

^*  Theft  {fiurto).  The  punishment  may  be  said  to  be  two-fold  by  the  Spanisk 
law ;  first,  as  re^^utU  the  relief  to  the  party  injured,  or  from  whom  the  pro- 
perty is  stolen,  in  its  restitution,  and  sometimes  beyond  that,  to  him ;  and  as 
regards  the  reparation  to  the  public  in  the  corporal  punishment  of  the  offisnder, 
according  to  the  nature  or  qualiQr  of  the  omice^  &c  See  Thitt,  Tlt.XX» 
post. 

4>  Three  creditors,  at  least,  are  necessary,  whose  names  most  be  set  forth'iB. 
the  schedule  or  list  to  be  given  in  bv  the  debtor,  at  the  time  of  makiog  the 
cession.  See  Febrero  ad.  7th  vol.  F.2.  Lib-S.  $  1.  p.  7.  ft  SalgadOf  c.l.  n.41*, 
Rir.l.p.7. 

«  And  likewise  when  of  ilifferent  classes.    See  L.  2.  tit.  15.  P.  5.  cited; 

^  Not^  so.  They  are  paid  accordiitt  to  the  prefinvnce  to  whidi  iMr 
^mands  arc  respectively  entitled.  See  f  2.  post. 
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of  die  desoendaots,  or  vice  versd  ;  or  by  the  husband  in  favour  of 

his  wife^  or  by  her  in  &TOur  of  him ;  ot  by  the  partner  in  fiivour 

of  his  copartner ;  or  if  this  cession  should  be  formed  on  account 

of  a  donation  promised;  for,  in  all  these  cases,  the  judge  ought  to 

leave  a  part  of  the  property  to  the  debtor  for  his  support 

according  to  his  sitmtion  in  life  {estado\  L.I.  tit.  15.  P. 5;  and  L.i.ttt.i5.P.5. 

as  to  what  respects  alimentary  allowance  to  a. debtor,  see&j- 

gado^  Labyrint.  cred.  Part.  1  •  cap.  24.^^  3d,  In  virtue  of  this  cession 

the  personal  creditor  may  sue  the  debtor  of  his  debtcHr,  Olea  de 

cemtmejur.  tit. 4.  quaast.^.  n.l.,  and  the  mortgagee  who  has  a 

mortgage  upon  any  note  or  bond  {vale)  of  his  debtor  may  sue 

the  obligor  of  the  note  or  bond   on  behalf  of  his  debtor, 

Oteoj  ibidm  d  n.2S.  al  Jbi.     This  cession  does  not  comprehend      C  179  ] 

or  include  the  property  of  the  wife  which  is  not  bound  for  the 

debts  of  her  husband,  L.7.  tit.S.  Lib.5.  Rec,  nor  can  she  be  L.2.tit.ii. 

nnprisoned  (i«r jDr«a)  for  civU  debf*^  LI.  10.  &  8.  tit. 3.  Lib.5.  ^-'o-Nor. 

Rec.  L1.2.&4.tit.ll 

The  meeting  (concm'so)  of  creditors  is  another  proceeding  j^^ 
{otrojuido)  by  which  the  debtor  cites  all  his  creditors  in  order  §2.PM>ceediiigt 
to  be  paid  according  to  the  force  and  priority  of  the  right  of  J^JJJ^^J^jo, 
each*    This  proceeding  is  different  ^^  from  the  cession  of  pro*  byhiscradita»; 
perty;  1st,  Because  in  the  concurso,  as  the  only  contention  is  ^e^itofik^ 
with  respect  to  the  strength  and  preference  of  the  sum  due  to  the 
creditors,  the  amount  that  is  due  to  each  of  them  ought  not  to 
be  expressed  in-  the  schedule  or  list  of  creditors.     2d,  Because 
in  the  proceeding  of  concurso  each  creditor  is  cited  individually 
or  particularly.     Sd,  Bankrupts  may  form  a  coficursOj  but  cannot 
make  a  cession  ^%  Salgadoy  Labyrinth,  credit.  Part  1.  cap.  I. 

The  competent  judge  in  this  proceeding,  is  he  to  whose 
jurisdiction  the  debtor  is  subject  according  to  practice :  for  he  is 
in  this  case  the  defendant,  Salgado^  ibid.  Part  1.  cap.  2. ;  and  even 
though  the  creditors  be  clergymen,  en-  persons  privileged  {exentos\ 
they  ought  to  have  recourse  in  this  proceeding  to  the  lay  judge, 
Salgadt^  ibid.  cap.  6. 


^  1  torn.  p.  194.  ^  See  Ajppendix  I.  ^  See  note  »» p.l90.  mUe. 

^  Alwtor  flsysy  that  these  diroreDoes  pointed  out  between  concurao  and 
ceiiloii,  must  be  understood  to  apply  to  simple  cesnon.  The  alleged  difier« 
enee  in  the  text  respecting  bankrupts,  applies  to  fraudulent  bankrupts  men- 
tioued  in  the  laws  or  the  ssd  title,  llth  book,  Nov.  Rec  See  also  7th  roL 
Mrrrv  mL  before  cited,  p.  9.  n.6.  ft  74  1st  vol.  Saigadof  Lab,  Cred,  p.  7.  n.  51. 
c  1.  PiMt  1.  There  is  no  e&ctual  difference  between  oession  and  concuno.  They 
are  both  directed  to  the  same  object,  the  payment  of  the  debts  due  by  the 
insolvenj^  at  fiw  as  the  property  ceded  wiU  go  in  satisfiiction  of  theni.  See 
JW.  II.S7.  ft  Tlh  veL  J'ilrMv  «dilc.  tM.  §S.  n.  40.  W>i^ 
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The  exchequer  or  crown  (Jisco)  alone,  being  a  creditor,  has 
the  privilege  of  evoking  the  cause  before  its  own  judge.;  but  this 
is  avoided  whenever  a  part  of  the  property  is  separated  or  piit 
apart  for  the  payment  of  the  crown's  debt,  Salgado^  ibid,  cap^  7* 
^n.  14.  a/19. 

The  concitrso  of  creditors  is  found  established  on  these  prii^ 
dples,  1st,  That  it  is  indivisible,  as  well  with  regard  to  the 
property  of  the  debtor  as  to  the  rights  of  the  creditors.  2d,  That 
in  it  the  creditors  are  to  be  graduated  and  paid  according  to 
the  prelation  of  the  sums  due  to  them.  3d,  That  this  proceeding 
is  an  acquittance  and  discharge  from  the  debts  to  that  day  con- 
tracted by  the  debtor*  ^ 

According  to  the  first  principle,  1st,  When  the  debtor  forma 
a  concitnoj  all  the  oiuses  for  debt  pending  against  him  ought  to 
be  accumulated  to  this  proceeding,  Salgado^  ibid.  Part.  1.  cap.  4. 
n.  6. ;  in  which  case  he  cannot  revoke  or  supersede  the  proceeding 
according  to  practice  and  general  opinion,  unless  it  be  by  paying 
his  creditors  ^^,  Salgado,  ibid.  Part.  3.  cap.  16.  2d,  If  the  con- 
curso  was  formed  by  the  creditors,  although  it  be  in  a  particular 
suit  or  proceeding,  the  causes  ought  to  be  accumulated,  the 
'judge  before  whom  the  suit  was  instituted  having  cognizance  ^^y 


^  Unless,  says  L.  3.  tit.  1 5.  P.  5^  he  should  have  accj^uired  such  property 
{ganttnciat\  as  might  enable  him  to  pay  all  or  a  part  of  his  debts,  and  to  natfe 
sufficient  left  to  Uve  upon.  So  says  the  Lieamea  Commentator  on  the  iawa 
of  England,  in  a  note^.  p.  483.  2d.  vol.  book  2.  eh.  31.  By  the  Roman  law 
of  cession,  if  the  debtor  acquired  any  considerable  proper^  subsequent  to  the 
giving  up  of  his  all,  it  was  liable  to  the  demands  of  his  creditors.  But  this  did 
not  e;ctend  to  such  allowance  as  was  led  to  him  on  the  score  of  compassion 
for  the  maintenance  of  hirosdf  and  family.  The  learned  Commentator  on 
the  PartidtUt  Gree.  Lop.  Gl.  3.  on  the  law  dted  in  the  fiist  part  of  this  note, 
seems  to  think  the  debtor  would  not  be  so  liable  in  respect  of  such  after- 
acquired  property  in  the  case  of  compulsory  cession,  or  amcuno  de  ot* 
creedoret :  nota  quod  si  cettio  bonorum  facta  fuii  cum  fMuperiOf  non  iemebUur 
postea  debitor  etiam  si  pervenerit  adpingmoremfortunam  :  and  he  adds,  in  Ql.  4. 
on  same  law,  Et  He  in  bonis  qutstiHi  post  cessionem  non  tenetur  ultra  quam 
facere  potest  deducto,  scilicet  ne  egeat. 

M  Falados  says,  that  by  L.  2.  tit.  15.  P.  5.,  the  debtor  shall  be  able  to  revdm 
the  proceedings  without  paying  his  creditors,  before  the  cession  is  acc^ited 
and  the  creditors  resort  to  the  concurso.  This  he  has  adopted  from  Feiren 
RrfomuulOf  whom  he  cites:  see  5th  vol.  page  84.  n. 33.  ch.3.  $1.;  aod 
perhaps  has  collected  it  from  Greg.  Lop.  Gl.  3.  on  this  law  dted ;  but  the  law 
Itself  only  says,  that  the  d^ytor  may  prevent  the  sale  of  the  property  ceded  by 
him,  alleging,  he  wishes  to  get  it  back  to  pay  his  ddits,  or  to  nnike  latrfbl 
defence  against  the  claims  of  his  creditors.  See  L.  2.  tit.  \Sl  P.  5.  «l  ifin. 
Palacios  goes  still  further,  and  concludes  his  note  referred  to  fav  adding*  tnal 
the^  debtor  may  even  revoke  the  proceeding  after  it  is  contested^  and  without 
payins^  his  creditors,  if  they  refuse  to  siaspend  it  (remetir);  but  he  h  not  sup- 
ported bv  the  quotation  to  which  he  refers  in  F^irero  Re/or,  ibid. 

^1  Palacios  here  observes,  that  when  the  eoncurso  hath  not  been  formed 
by  the  debtor,  but  by  the  creditors,  it  is  called  necessaiy  eoneuno^  or 
or  proceeding  of  credUors  ;  and  in  thit  case,  althou^  it  may  agree  in 
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St^ado,  ibid.  Pkrt  1.  cap.4.  §  1.  3d,  The  same  takes  places 
although  one  of  the  creditors  may  have  obtained  a  sentence  in  [  180  ] 
another  tribunal;  because  to  preserve  his  right,  he  is  obliged  to 
have  recourse  to  the  concursoj  Salgado,  ibid.  Part  1.  cap.  4.  §  9. 
4di,  The  creditor  who  does  not  make  this  application  within  the 
prescribed  time*^,  loses  his  preference  of  rank  (grado)  and 
mortgage  ^,  saving  his  right  of  recovering  from  what  should 
remain,  SaJgado^  ibid.  Part  1.  cap.  8.  5th,  Although  the  cre- 
ditor retain  the  pledge  {prendajhe  must  bring  it  into  the  concursOf 
SalgadOj  ibid.  Part.  1.  cap.  11.  P.  87.  4n.S.  a/11.  6th,  The 
creditor  to  whom  tenant  in  tail  (poseedor  de  mcnforazgo)  hath 
obligated  or  mortgaged  all  his  property,  which  obligation  was 
afterwards  confirmc^l  by  the  judge  ^,  ought  to  be  graduated  or 
ranked  (graduarse)  in  this  proceeding,  notwithstanding  Salgado^ 
ibid.  Part  1.  cap.  31.,  says  that  the  approbation  only  respected 
the  property  which  the  tenant  was  able  to  obligate. 

From  this  it  is  also  deduced,  7th,  That  the  property  which 
the  debtor  made  over  or  assigned  to  his  creditor,  shall  be  brought 
into  eoncursoj  although  it  was  assigned  under  an  agreement,  that  it 
should  not  come  into  concursoj  SalgadOj  ibid.  Part  1.  cap.  12.^ 
8th,  That  the  heir  of  the  debtor,  during  the  concurso,  al- 
duHigh  he  should  not  have  made  an  inventory,  is  not  obliged  to 
make  satis&ction  out  of  his  patrimony  for  the  difference  of  pro- 
per^ ^,  Salgadoj  ibid.  Part  2.  cap.  1 .  ^  n.  6.  9th,  If  the  grand- 
son, after  the  death  of  his  father  ^^,  hath  acquired  the  inheritance 
of  his  grand&ther,  the  creditors  of  his  &ther  have  no  right  or 
daim  against  this  inheritance,  Scdgado^  ibid.  Part  2.  cap.  25. 
n.l7.&18.  10th,  When  there  are  many  demands  agamst  a 
^btor,  but  relating  to  different  concerns  {negociaciofies)  ^S  and 
or  properties  {patrimonies^  a  separation  of  proper^ 


tlungf  with  the  voluntaiy  and  prerendyc  proceeding  or  cession,  it  is  diflerent 
10  varioiif  others;  and  he  refers  to  Fekrero  R^for,  5th.  vol.  lib.  5.  ch.9. 
$S.  n.  86. 

M  Beip^  spedallj  and  personally  cited,  it  b  presumed. 

M  Tbis  u  not  a  settled  opinion.  See  1st  Saigado^  Lab,  Cred.  1st.  torn.  ch.  8. 
Ptft  1.  before  dted,  n.  18.  ei  seq. 

^  JPt/Morobsenres,  properly,  that  Salgado  says  confirmed  by  the  lung;  and 
that  it  ought  to  be  so  expressed :  and  he  refers  the  reader  to  Salgado  on  thb 
aMtter»  in  the  ieap.  91.  Part.  1.,  cited. 

>»  Num.  a.  9^.  ft  85. 

^  Tlus  most  mean  if  the  heir  hath  not  entered  on  the  inheritance;  b»» 
causey  otherwise,  die  reverse  of  what  is  laid  down  in  the  text,  is  stated  by 
Mmb  in  Pfeut.  a.  cap.  l.,  cited  n. 7. 

^  That  is,  hb  fitther  lunrinc  predeceased  hb  grandfitther. 

'^BteiOKr.mi.^FnhSom,  p.4a4.ji.aa;  Fc6r. ifdS?.  7  ton.  lib. 5. e. f . 
ff.p.]15.ii«M>.    ' 
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is  made,  e.g^  the  creditors  of  the  deceased  do  not  class  with  those 
of  the  heir,  particularly  if  he  inherited  with  benefit  of  inventory : 
the  same  occurs  when  two  intails  are  united  in  one  person;  or 
when  there  are  creditors  of  a  certain  or  particular  administratioD^ 
&c^  SalgadOf  ibid  Parti,  cap.9.  lltb,  This  accumulation  ;Of 
property  and  demands  {creditos)  is  made  equally  in  the  concuno 
formed  by  the  donee,  or  purchaser,  when  the  debtor. gives  or 
conveys  his  property  to  them  under  an  agreement  to  pay  or  sa- 
tisfy his  creditors,  SalgadOj  Part.  2,  cap.  26*  d  n.  54.  al^n^  which 
L.i.t.i.Lib.10.  is  founded  on  the  statement  in  L.  2.  tit  16.  Lib.  5.  Rec.,  that<in- 
Nov.  Rec.         Yirtue  of  an  agreement,  a  right  of  action  may  be  acquired  again;$t 

a  stranger  or  third  person  ^^. 
[  181  ]  •  Under  the  second  principle,  is  comprehended  the  graduation 
or  ranking  of  creditors.  Of  them  we  may  form  four  classes. 
In  the  first,  we  place  those  who  come  with,  or  are  entitled,  to 
dominion.  In  the  second,  those  who  have  mortgages.  In  the 
third,  personal  chirographical  (quirogrqfarios)  creditors.^  And, 
in  the  fourth  place,  creditors  by  verbal  contracts.^^  To  the  first 
class  belong,  1st,  All  those  who  deposit  any  thing  except  moneyt 
or  other  things  which  are  wont  to  be  delivered,  measured^ 
weighed,  &c.,  because  being  of  such  a  nature  or  descripticm,  the 
claimants  are  paid  after  the  mortgage  creditors :  for  it  is  not 
I«.9.tit.8.P.5.    certain  or  clear,  whether  the  articles  exist  or  remain^,  L-9. 

tit  S.  P.  5.     2d,  Those  who  deliver  any  thing  on  loan  {cosa  pre^ 


M  See  Azevedo  on  L.  2.  tit.  16.  Lib.  5.  Rec.;  n. 26.  27.  30.  31,  &c. 

^  On  simple  written  instruments,  or  notes  of  hand,  &c.    Dr.  Broume^ 
,  Ist  vol.  Civ,  L.  p.  257.  book  2.  ch.  S.  says,  that  chirographa  may  be  compareci 
with  deeds  poll. 

01  For  full  information  respecting  the  different  classes  of  creditors,  and  the 
preference  of  their  demands,  see  (Stria  Philip,  title  Preiacion,  lib.  2.  com.  Ter. 
c  1 2.  p.  4 1 4.  Febrero  ad.  7  torn.  Part.  2.  c.  3.  J  2.  p.  1 8.  et  teq,  or  Febr.  Reform. 
tom.  5.  Part.  2.  c.  3.  §  2.  p.  86.  et  teq. ;  and  upon  the  whole  matter  of  cession, 
concurto  ;  and  see  the  elaborate  work  of  Smgadoy  Labvrinihut  Creditorum^  if 
this  title  should  not  damp  the  ardour  of  research,  and  deter  from  reference  to 
this  last  work.  The  work  of  Febrero^  however,  treats,  masterly,  the  whole 
subject. 

6^  Qtusref  if  the  money,  &c.,  can  be  identified,  whether  not  entitled  to 


nature,  that  the  dominion  or  property  in  tnem  passes  to  the  depositary ;  and 
that,  consequently,  the  person  who  deposited  them  cannot  claim  tnereby 
right  of  dominion,  as  he  may  those  things  which  he  deposited,  and  which  do 
not  consist  in  weight,  measure,  number.    See  note  s,  page  178.  ante. 

03  Palacios  says,  that  prestar,  properly  speakiqg,  is  said  of  those  things  which 
are  delivered  bv  weight,  number,  or  measure;  and  under  this  view,  those  who 
delivered  any  thing  on  loan  (prestada),  so  far  from  being  in  a  state  to  re-demaod 
the  dominion  of  it,  have  transferred  it  to  the  borrower  {muhuUario),  who  re- 
eeived  it,  L.  1.  tit.  1.  P.  5.    That  what  the  text  says,  takes  place  when  a  book 
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tofa)",  according  to  L.88.  tit,  18.  P.  5.,  in  these  words,  *&*  el  L.3S.t.is.F.s. 
dlsMd  primero  es  scire  pefio^*  &c.     Sd,  The  exchequer  {el  Fi$co\ 
when  the  property  of  the  debtor  has  been  confiscated,  because 
the  mortgage  of  the  creditors  is  determined,  and  the  Fisco 
acquires  the  Dominion,  Salgadoy  ibid.  Part.  4.  cap.  9. 

The  creditor  for  expenses  incurred  on  account  of  the  fiineral 
nT  die  deceased  debtor,  although  he  has  only  a  personal  action, 
irtto  privileged,  that  he  is  preferred  to  every  mortgage  creditor, 
i.  SO.  tit.  IS.  P.  5.  ^  Rodriguez  de  concurs,  cred.,  Part.  1.  art  8.  L.sat.i3.P.5. 
num.  1  &  2.  After  him  the  costs  of  the  suit  and  formation  of 
the  concurso,  among  which  expenses  are  included  those  incurred 
by  the  administrator,  shall  be  paid  from  the  mass  (del  cuerpo) 
of  the  property ;  nevertheless,  the  administrator  cannot  retain 
the  property,  on  account  of  any  balance  that  may  be  due  to 
him,  but  must  have  recourse  to  the  concurso,  Salgado,  ibid. 
Part.  8.  cap.  9.  n.l2.^* 

Among    the  mortgage    creditors  of   the  second  class  are 
privileged,  1st,  Dote^,  and  the  exchequer  {Fisco)  according  to 
their  respective  anteriority,    LI.  29.  &  88.  tit.  18.  P.  5.      2d,   L1.S9.  &ds. 
Those  who  give  credit  or  lend  money,  to  purchase,  repair,  ****^3'*^'^* 
preserve,  and  keep  in  order  property  mortgaged  {la  hipoieca\ 
are  preferred  to  the  anterior  mortirairees,  L.9.  tit.8.  P.5.  and  f;9.tit.3.P.5. 

Ti  ^     #47  ^^  .  **  Ll.28, 89,30. 

LL  28  ^7  29,  SO,  Ut  1 3.  P.  5.  tit.13.  P.5. 

hone,  or  other  things  not  accustomed  to  be  counted,  weighed,  or  measured, 
are  the  subject  of  loan;  in  short,  when  delivered  en  comodato,  that  b  to  say, 
when  the  dominion  or  property  hath  not  been  transferred.  He  adds,  that 
L.3J.  tit.  13.  P.  5.  cited,  in  tne  text,  docs  not  treat  o£  lotuas  {prestamos\  but  of 
the  privileges  of  the  Jkc^  and  femme  coverte,  for  dote,  with  respect  to  her 
husband's  property,  &c.    See  thb  law. 

M  See  also  L.9.  tit.  3.  P.  5. 

^^  Wrongly  cited.    Sec  dn.S.al  7.  Und. 

^  L.  S9.  tit.  13.  P.  5.  adds,  6  de  arras;  but  Greg.  Lop.Gl,  8.,  on  this  law, 
mny  that  thb  b  understood  of  arras  given  m  augmentation  of  dote^  but  not 
of  simple  danaHo  propter  nupiias.    See  note  s^,  p.  62.  ante, 

^  Tiie  extraordinary  extent  to  which  the  privd^  arising  from  the  doctrine 
contained  in  thb  law  was  carried  under  the  sanction  of  judicial  decisions  in 
Trinidad,  demands  some  notice,  although  the  pretension  to  such  privile^  has 
been  removed  by  a  late  Order  in  Council,  ot  5th  August,  1822,  given  in  the 
^WendixS. 

So  early  as  the  month  of  October,  1809,  in  a  case  entitled  'Foulk  versus 
Whitmore,*  decided  by  hb  Honor,  Geor^  Smith,  Esq.,  now  deceased,  then 
Chief  Oidor  of  Trinidad,  and  late  Chief  Justice  of  the  Mauritius  as  publbhed  in 
the  Trinidad  Gazette  at  the  period  in  Question,  a  claim  was  u^ed  by  the 
supplier  olf.  what  were  termed  necessaries  tor  the  subsbtence  of  the  slaves,  and 
the  cultivatipn  of  a  sugar  estate,  for  preferential  payment,  over  other  creditors, 
out  of  the  proceeds  of  the  crop.  The  case  was  described  by  the  learned 
judge,  *  as  one  deserving  particular  attention,  and  as  arising  out  of  those 
constant  and  unavoidable  transactions  which  took  place  between  planters  and 
traders,  by  which  tiie  former  were  supplied  by  the  latter  with  those  articles 
citlier  of  subsirteiice  frr  tb^  negroes,  materials  for  erecting  or  repairing  build- 
iDgi  on  Acir  estat^  dr  titttniments  of  husbandry  for  the  cultivation  of  their 
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After  these  are  admitted  the  mortgage  creditors  ^9  without 
any  distinction  as  to  the  nature  of  their  mortgage,  whether  it  be 


lands,  all  of  which  were  stated  by  his  Honor  properly  to  come  under  the 
nomination  of  supplies  for  an  estate.' 

It  is  not  necessary,  for  the  present  purpose,  to  follow  the  terms  of  tUs 
decision  further  than  to  say,  that  the  learned  judge  was  pleased  to  found  the 
reasons  of  his  decision  on  a  law  of  Spain,  which,  althougn  it  does  not  appctf 
to  bear  directly  on  the  questioo,  he  oedared  entitled  the  merchant  to  be  |nM 
for  such  supplies  out  of  the  crops  of  the  ensuing  year.  The  law  of  SpaSm 
referred  to  by  the  learned  Judge,  was  alleged  to  have  been  passed  on  the 
16th  July,  1790,  and  is  presumed  to  be  L.  5.  tit.  8.  Lib  10.  of  tiie  Not.  Ree. 
of  the  laws  of  Castille. 

In  so  far  as  regarded  either  the  limitation  or  the  description  of  artidei 
denominated  supplies  bj  the  learned  Judge,  or  of  the  privilege  arising  out  of 
their  advance  or  contnbution,  the  decision  in  question,  was  not,  hovrever, 
adhered  to,  in  subsequent  practice,  with  respect  to  demands  of  a  similar  na- 
ture :  for  attempts  were,  afterwards,  made  to  procure  the  application  of  the 
provision  of  the  law  cited  in  the  text  (L.28.  tit.  13.  P.  5.),  wnich  was  anterior 
to  the  one  referred  to  by  the  Chief  Oidor,  and  did  not  seem  to  have  come 
under  his  view,  to  purposes  and  objects  which  it  never  contemplated. 

A  law  (the  25th  u  one  edition,  and  the  26th  in  another),  ot  the  13th  tide, 
5th  ParHdaf  first  gave  a  tacit  morteage  for  monies  advanced  to  fit  out  or  to 
repair  a  ship,  or  to  repair  or  buSd  any  house  or  other  building ;  and  the 
28th  law  oi  the  same  titie  and  Partida^  created  the  privilege  m  question. 
The  compilation  of  the  more  modem  laws  of  Spain,  now  called  the  NovUimm 
Recopilacion,  does  not,  it  is  apprehended,  contain  a  solitary  specific  enactment 
on  the  point,  or  in  the  least  analogous  to  the  law  of  the  Pariida  referred  to 
in  the  text ;  and  the  laws  of  the  Indies  are,  it  b  believed,  equally  silent  on 
the  subject :  so  that  the  law  of  the  Partida,  which  was  limited  in  its  speci- 
fications, may  be  considered  the  only  base  on  which  a  privilege  was  super- 
itructed,  until  it  reached  such  a  height  or  extent,  that  its  destruction  became, 
from  the  evils  it  produced,  a  matter  of  necessary  justice,  and  of  executive 
enactment. 

The  law  of  the  Partida,  thus  supposed  to  have  furnished  the  first  foundation 
for  a  claim  of  this  peculiar  and  extraordinary  description,  will  be  found  to  be 
borrowed  from  the  Roman  code;  as  a  reference  to  LI.  5.  &^6.  tit.4«  lib. SO. 
Dig.  will  show :  but  both  the  Spanish  and  Roman  laws  alluded  to,  npedfied 
the  objects  of  the  application  of  the  rule ;  and  notwithstanding  it  is  more 
usual  to  seek  to  limit  than  to  extend  privileges,  the  principle  was  extended, 
by  the  British  judicial  decisions  in  Trinidad,  to  objects  Which  had  no  existence 
when  these  laws  were  enacted. 

The  laws  of  most  countries  of  modem  Europe  will  be  found  to  have  boN 
rowed  and  acted  up  to  the  extent  of  the  rale  of  the  Roman  law.  Those  of 
Ghreat  Britain,  however,  will  be  seen  to  have  narrowed  the  rule,  by  restricting 
the  lien  or  privilege  to  repairs  on  ships,  and  to  have  even  confined  the  pr^ 
ference  to  repairs  made  in  a  foreign  port ;  and  to  have  fixed  the  iMurnmRii  of 
amount  to  wnich  such  repairs  may  extend,  by  annexing  disqualifications  as  to 
the  character  of  the  ship,  in  the  event  of  an  excess  of  repair  beyond  die 
amount  so  fixed.  [See  Mr.  Abbotft  (now  Lord  Chief  Justice  of  England)  most 
useful  and  able  Trealite  on  the  Law  reiatwe  to  Merchant  Ships  mid  Seamen^ 
p.  133-142.,  4th  edit. ;  also  26  G,  3.  c.  60.  §  2.] 

The  extent  to  which  the  privilege  in  question  was  carried  in  Trinidad,  and 
its  consequent  evils,  in  the  universSity  and  indefinitude  of  the  claims  preferred 
under  it,  produced  the  Order  in  Coundl  of  his  Royal  Highness  the  Prince 
Regen^  of  8th  June,  1816,  set  forth  in  the  Appendix  M.  The  provision  of  diis 
Order  in  Council  was  considered,  however,  nothing  more  than  one  of  limita* 
tion  or  prescription  with  respect  to  the  time  for  preferring  claims  of  privilm 
allowed  by  L.28.  tit  13.  P.  5.  to  creditors,  as  they  were  termec^  of  refoeSm 
and  supply;  and  as  made  to  prevent  the  frauds  and  pr^dicei  which  mi^ 
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tacit  or  express,  general  or  special,  (although,  with  respect  to 

this  last,  the  authors  do  not  agree)  according  to  the  anteriority 

and  preference  of  their  demands  conformably  with  the  rule  which      [  ^82  ] 

says,  qui  prior  est  tempore  potior  est  jure  %  L1.27  &  29.  tit  18. 

Part  5.  Rodriguez^  ibid.  Part.  2.  art.  1 .  ^  n.  23.  al  43.    Wlierefore 

if  two  creditors  contracted  with  the  debtor  at  one  and  the  same 

time,  although  on  difierent  instruments,  neither  can  pretend  to 

anteriority,  but  they  are  both  to  be  paid  pro  rata,  Salgado^  ibid* 

Fart. 2.  cap. 4.  d  num.  132.  ^^  all65. 

From  this  principle  it  follows,  1st,  That  if  any  one  mortgaged 
his  property  in  fiivour  of  another  as  for  a  sum  due  {por  razon  de 
credito\  and  shall  not  receive  the  money,  and  he  afterwards 
mortgages  it  to  a  second  person  who  does  deliver  him  the  money, 
this  second  creditor  shall  be  preferred  to  the  first,  L.  27.  tit  1 3. 
P.5.  2d,  That  there  being,  for  instance,  three  mortgage  cre- 
ditors, the  third  shall  be  preferred  to  the  second,  if  the  money 
which  he  lent  was  made  use  of  to  pay  the  debt  of  the  first,  or  if  the 
first  should  cede  or  assign  to  the  third  his  right  of  preference  ^S  the 


ariie  to  mortgagees  and  others,  from  the  indefinite  periods  in  which  this 
privilege  was  cUamed. 

Flnmly,  the  Order  in  Council  of  the  5th  August,  1 8  3S,  Appendix  S.  declared 
that,  from  and  after  its  publication,  all  privilege  or  preference  in  favour  of  any 
artide  of  supply  furnished  subseauent  thereto,  with  the  humane  exception  in 
fiivour  of  slaves,  in  regard  to  articles  ftimished,  under  judicial  sanction,  for  their 
fubttstence,  clothing,  medical  attendance,  and  payment  of  managers  and  over- 
•eers,  pendins  an  action  or  process  brought  against  their  owners  and  pro- 
prietors, should,  as  matter  of  right,  cease  and  determine.  It  may  be  also 
observed^  that  a  similar  humane  provision  has  been  engrafted  on  the  'colonial 
oodes  of  some  of  the  British  West  Indian  islands  having  local  legislatures ; 
and  that,  by  them,  debts  contracted  by  a  proprietor  or  possessor  of  a  sugar, 
eotton,  or  coffee  planation,  or  of  slaves,  not  less  than  twenty  in  number, 
generally  employed  as  a  task  gang,  for  food  and  clothing  furnished  for  neces- 
sary subnstence,  are  made  a  prior  lien  on  all  the  slaves  belon^n^  to  such 
plantation  or  task  cang  (except  as  against  the  king),  if  sued  for  withm  twelve 
months  after  actu^  sale  and  delivery  of  the  articles  specified,  and  other  for- 
malities pointed  out  by  the  law  on  the  subiect  be  complied  with.  See,  on  this 
point,  the  Lowi  of  ArU^ua^  published  under  the  direction  of  Anthony  Browne^ 
JBtq.,  the  agent  of  that  islano. 

^  Palaeioty  properly,  observes,  that  before  these  come  creditors  for  rent  of 
land,  who  must  be  preferred  to  other  creditors  of  whatever  quality  or  class 
they  nuy  be,  in  regard  of  the  fruits  or  product  of  the  land  for  the  amount 
of  rent  due;  and  he  adds,  that  there  are  two  cases  mentioned  in  L.30. 1. 15. 
P.  5.,  in  which  some  mortgage  creditors  are  preferred  to  those  spoken  of  in 
the  text. 

^  See  the  exception  to  the  rule  in  L.  87.  tit.  13.  P.  5.,  in  case  of  money  agreed 
to  be  lent,  being  paid  or  delivered  by  the  second  mortgagee  before  tnot  pre- 
viously agr^  to  be  advanced,  and  for  which  the  first  mortgage  was  executed, 
as  stated  poft  in  the  text. 

70  Read  154. 

71  This  nu^ht  lead  to  a  first  impression,  that  the  doctrine  of  English  e^piity, 
*  dnft  if  a  third  mortgagee^  vdio,  at  the  time  of  his  mortgage,  had  no  notico  of 
the  iecoDd,  purchases  the  first  mortgage,  both  the  first  and  thvd  mort- 

o  4 
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assignor  of  such  right  of  preference,  occupying  the  place  of  the 


gages  shall  be  paid  out  of  the  estate  before  any  share  of  it  can  be  appropriated  to 
the  second/  was  attributable  to  the  Roman  or  civil  lawinotwithstandingmy  Lord 
Hardwicke,  in  his  judgment  in  the  case  of  Wortley  vernu  Bukhead,  was  pkaied 
to  state,  *  that  this  rule  was  founded  on  the  particular  constitution  of  the  law 
of  England ;  and  that  it  could  not  happen  in  any  other  countrjr  but  England, 
because  the  jurisdiction  of  law  and  equity  was  adnunistered  in  Eng^nad  ia 
different  courts,  and  created  different  kmds  of  rights  in  estates,'  £c  See 
TreaHte  on  Equity y  2d  vol.  book  3.  ch.  3.  p.  304.,  and  Mr.Fonblancme's  note  (e) 
there.  The  above  impression  appears  to  have  been  entertained  by  JDr,  Bnmm^ 
in  his  View  of  the  Civil  Law,  1st.  vol.  book  2.  note  (17).  p.  209;  althoi^  he 
seems  to  ascnbc,  erroneously,  to  Mr.  Fonblanque,  what  is  said  by  Lord  Hard- 
wicke,  in  his  judoment  in  the  case  before  mentioned:  but  further  conslderatioa 
will  induce  an  admission  of  the  exclusive  title  of  England  to  the  questionable 
credit  (see  Mr.  Christian's  note  (4)  2d  vol.  Bloc.  Com.  p.  160.  cap.  10)  of  the 
establbhment  of  such  a  rule.  By  the  Spanish  law,  the  third  mortgagee 
acauires  no  other  right  than  what  strictly  belonged  to  the  first,  whose  right 
and  preference  he  may  have  purchased,  and  the  intermediate  mortgagees  are 
not  prejudiced  by  any  act  to  which  they  were  not  parties,  or  did  not  consent. 
This  also,  it  is  conceived,  will  be  found  to  be  the  extent  to  which  the  dvO 
law  has  gone.  (Sec  Wood's  Itut.  Civ.  Law,  book  3.  ch.  1.  p.  223.,  subrogation 
or  cession.)  Law  34.  tit.  IS.  P.  5.,  cited  in  the  text,  only  says,  that  in  such 
case,  the  third  mortgagee  shall  have  the  right  in  the  thing  mortgaged  which 
the  first  had;  but  it  does  not  say  that  the  third  mortgagee  shall  be  also  paid 
the  amount  of  a  third  mortgage  to  himself,  in  preference  to  the  mortgage 
previously  given  to  the  second  mortgagee :  and  the  latter  pert  of  the  law 

fives,  expressly,  to  the  second  mortgagee,  the  right  to  stand  in  the  place  of  the 
rst  mortgagee,  even  after  the  assignment  to  the  third  of  the  first  mortgagee's 
richt,  on  the  repayment  only  by  the  second  mortgagee  to  the  third  mortgagee, 
of  the  sum  paid  by  the  latter  to  the  first  mortgagee,  not  exceeding  the  amount 
that  was  due  on  the  first  mortga^.  This  explanation  of  the  Spanuh  rule  of 
law  is  founded  upon  the  Law  (34.  tiL  13.  Ff.5.)  cited  in  the  text,  and  is  fiillj 
supported  by  Salgado^Lab,  Cred.  Par.  S.  cap.  13. ;  see  particularly  num.  53. 35. 
36,  59,  60.  75.  79,  80,  8 J.  99.  103,  104.  ibid.  It  may  be  permitted  to  observe 
in  this  place,  that  the  doctrine  of  tacking,  as  known  to  British  courts  of 
equity,  has  not,  however,  the  same  claim  to  originality  as  the  rule  of  English 
equity  before  mentioned,  but  unequivocally  proclaims  its  Roman  parentap 
under  the  title  of  retention  and  has  also  been  transplanted  into  Spanish  iuns- 
prudence.  Law  22.  tit.  13.  P.  5.,  expressly  recognizes  this  doctrine,  and  says 
that,  if  a  man  is  indebted,  on  mortgage,  to  another,  and  should  afterwards 
borrow  more  money  from,  or  contract  to  the  mortgtEttce  another  debt,  per- 
sonal, or  not  secured  by  mortgage,  the  mortgagor  shafl  not  redeem  without 
payment  of  the  latter  debt,  as  well  as  that  secured  by  mortgage ;  and  adds» 
that  this  only  holds  as  regards  the  mortgagor  and  his  heirs,  and  will  not  affisct 
a  subsequent  mortgagee  or  hon&  fide  purchaser ;  in  which  case,  such  subse^ieiii 
mortgagee  or  purchaser  may  redeem  upon  payment  of  the  mortgage  debt 
only.  See  L.  22.  tit.  1 3.  P.  5.,  cited ;  aJso  Treatue  on  Equity,  Mr.  Fonblanque's 
note  in  2d.  vol.  book  3.  ch.  1.  §  9.  [).  272.:  also  Powell  on  MoHgagot,  1st  vol. 
p.  315.  The  laws  of  the  16th  title,  10th  book,  Nov,  Rec,,  required  the 
registry  of  all  mortgages,  in  the  mode  and  at  the  times  thereby  pointed  out ; 
and,  as  regards  Trinidad,  the  proclamation  of  5th  February,  18 14,  and  the  Order 
in  Council  of  6th  April,  1818,  have  since  made  ample  and  particular  pro- 
visions respecting  the  execution,  registry,  &c.,  of  all  mortgages,  contracts, 
deeds,  ftc.,  affecting  real  property  and  slaves  in  that  island ;  £:>th  of  which 
see  in  Appendix,  O.  P. 

By  L.  10.  tit.  13.  P.  5.,  a  mortgagor  cannot  grant  a  second  mortgage  without 
the  knowledge  and  consent  {tin  tabiduria  y  tin  mandadd),  of  the  first  mort- 
sasee,  unless  the  mortgaged  property  should  be  worth  the  amount  of  both 
aebts;  otherwise,  besides  oeing  obliged  to  give  another  or  available  mort^ea^ 
to  the  second  creditor,  the  mortga^r  is  guilty  of  fiaud,  at  OMcmait^  and  m 
liable  to  be  punuhed  at  the  discretion  of  the  judge.    In  respect  to  Eii|^amib 
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third  mortgagee,  L.  34.  tit  13.  P.  5.  Salgado,  Lab.  cred.  Parts.  7* 
itaud  nmn.  59.  al  78.  3d,  Likewise,  if  any  other  person  should 
pay  the  debt  of  the  first  mortgagee  in  the  name  of  the  mortagor^ 
he  shall  be  preferred  to  all  three,  although  he  may  not  be  a  mort- 
gage creditor,  provided  that  the  first  creditor  whom  he  pajrs 
cede  to  him  hb  right,  Olea^  de  ces.jur.  tit  5.  quaest  1.  d  num.  15. 
al  IS.  4th,  That  the  mortgage  creditor,  with  an  instrument  made 
by  a  public  escribano  ^^,  {de  guarantigida  6  de  tercio)  is  preferred 
to  a  creditor  who  has  none;  unless  the  second  has  a  private  instru- 
ment, written  and  signed  with  the  hand  of  the  debtor,  and 
witnessed  by  three  witnesses  ^S  L.  13.  tit  13.  P. 5.  SalgadOf  ibid*  L.i3,th.is» 
F!art2.  cap.  21.  n.29.  5th,  That  if  the  first  creditor  consented  P*^- 
to  the  mortgaged  property  being  mortgaged  in  &vour  of  a  third 
person,  the  mortgage  ^f  the  first  is  determined  in  fiivour  of  the 
latter,  who  is  considered  anterior  with  respect  to  the  first; 
but  he  does  not  obtain  any  greater  right  to  the  prejudice  of  the 
intermediate  creditors  between  him  and  the  first  mort^igee^ 
SolgadOf  ibid.  Part  3.  cap.  13.  §  tm.  li  num.  19.  al  44.  6th,  Tliat 
if  a  creditor  is  mortgagee  of  intailed  property,  and  of  that  which 
is  not  intailed,  he  ought  to  be  paid  in  die  first  place  out  of  the 
latter,  because  the  obligation  of  the  former  is  subsidiary,  SaJgada^ 
Parts,  cap. 5.  num.  16  &  17.  7th,  That  if  the  possessor  of  an 
intail  hath  redeemed  an  annuity,  he  enters  into  the  place  of  the 
annuity  creditor,  Salgado,  ibid.  Part  2.  cap.  7.  8tl^  The  first  [  1S3  J 
conditional  creditor,  having  fulfilled  the  condiUon,  is  preferred  to 
him  who  hath  not  fulfilled  it,  L.  32.  tit  13.  P.  5.  9th,  That  L.sa.L  is.  P.5. 
the  mortgage  executed  by  virtue  of  a  power  {mandato)^  does  not 
refer  back  to  the  date  of  the  power,  as  to  the  effect  of  being 
preferred  to  other  mortgages  executed  before  the  date  of  the 
mortgage  executed  in  virtue  of  such  power,  because  the  power 
of  itself  produces  nothmg,  Salgado,  ibid.  Part.l.  cap.  30.^^ 

The  chirographical  creditors  (chirogrq/arios)  of  the  third  class 
ought  to  be  paid  their  demands  pro  raid,  from  the  remnant  of 
the  property;  L.  11;  tit  14.  P. 5.  Bodriguezy  ibid.  Part 2.  art 3.  L.ii.ti4.P.&. 
num.2.     And  it  is  to  be  observed,  that  L.48.  tit 25.  Lib. 4.  J^k.'i*'^ 
Rec.  considers  as  privil^^ed  the  creditor  who  has  a  bond  on  Rae. 
stamped  paper,  in  respect  of  him  who  has  not 

by  the  4th  and  5th  W,  &.  M^  if  any  person  mortgages  his  estate,  and  doat 
not  previously  inform  the  mortgagee,  in  writing,  of  a  prior  mortgage^  or  of 
any  judgment  or  incumbrance  whidi  he  has  voluntarily  brought  upon  the 
estate ;  the  mortongee  shall  hold  the  estate  as  an  absolute  purchaser,  free  from 
the  equity  of  redraiption  of  the  mortpgor.  See  Mr.  C3irittian*t  note  {2\ 
BI00.  Cbm.,  p.  159.  ch.  lo,  and  the  Act  cttM. 

»Add.ci^l5.  "»  8ae  L.  10.  tit  19.  P.  5. 

7^  See  Appendii  O.  &  P.  ^*  See  not*  ^,  p«  196. 


F'nir^ ir.  ^Jg^t^. MOW  i.  $: ^aofi  1* 


ifc/i^>f  *rm4  4C  \^JU^  ittrxntik  Wber  tJ^  eottmi,  be 
/A^  //  I'm  fi0rm\y^ttifartAur*r/tsn%^  Irit  eruSun  vlio 
IKMPf  #lM^,lk  \4*%,  th.  f  $«  r^.$^  tiXam%  ktm,  a  tfas  csm:,  is  the  beocfit  o£ 
U#^/,  wM/fc  w«#«M  Uimenrt  iirMa  bk  prupcrtj  lo  jumuibJ,  sid  e«vn  to 
*4ttrf% mt •rti/tt^^m  in  iwotmtt^i  iAut  m  to  «f,  vhco  ne  sfaooSd bnv  ibv 
«v  AMf^MWurt  fi)r  wlndi  to  «ani  » ImHbood,  L.  15.  tit. la  P.S.  W^; 
irfMA  t^»«  *jr*ii^/r  tgi  ertidiiUfn  umtitfied,  iboiikl  be  so  poor  w  doc  to  bne 
vK«r«iirftb«l  t//  Mifiprjrt  tfaemtehrei ;  and  the  Levned  P»ofeaor  rcfen  t» 
If^ffufn  (fffurmtidti\  \/h.n,  cap,9«  4s«  d.154.  (not  161.  w  dted.)  See  ate 
n,\W.tk  liS/$.^M.arfib,^.  cap.3.  |l.n,l9.  Itbto  beobserreiCtbat  L.15L 
tH  10,  f;,  ^«  f«lat«»  t/i  a  bankruptcy  or  Stuem  occasioned  bj  tbe  Hftnands  of 
ofm  ufimnntir  aipwnst  anothir^  anid  that  the  Leaned  Profiwor  has  incoqm- 
fat«tfl  an  ofiscnratw/n  <^  Oreg,  Lnp.  GI.8.  L.  15.  tit.  10.  P.  5.  on  the  law  itad( 
irbt^b  will  n/H  lie  therw  ibuod^  as  to  the  debtor  baring  an  office  or  emnloj-> 
irnMit  I  m  ha  has  takan  it  from  Fehrero  (reformado),  whom  he  dtes.  Both  tne 
laws  rlM  in  this  nota  forbid  the  strippiiw  the  banknmt  of  all  his  snbseqoeadj 
mwi\rtiA  i»ro|Nirty  ftir  the  satisftction  of  old  unsatisfied  daims^  and  require 
Milm'lant  w  \m  \m  him  tharaout  tor  his  support. 

^  L.  t.  dl.  IBt  F»3,  chad,  says,  after  the  dditor  a  comLnumdo  enjfiao. 
^  Thtrt  Is  no  such  law  In  tk.  15.  P.5. 
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wbich  shall  have  been  in  contradiction  {&  cposkion)  of  his  credi-     [  X84  ] 

Van  or  their  attomies  ^^,  within  the  year,  may  be  set  aside  or  an- 

niiUed,  L.  8.  tit  15.  P.  5.     8th,  That  the  debtor  may  pay  which-  L.8.tit.i5.P.5. 

ever  of  his  creditors  he  pleases,  even  in  case  of  not  having  su& 

fident  property,  provided  it  be  before  he  makes  a  cession  of  his 

property,  or  before  a  concorso  of  his  creditors  takes  place ;  and 

if  otherwise,  they  have  a  right  to  demand  the  return  bf  what 

shall  have  been  received  by  the  person  whom  the  debtor  hath 

pud  •*,  L.9.  tit.  15.  P.  5.     9th,  That  if  creditors  of  a  lower  d^  L.9.t.i5.P.5. 

gree  were  paid  in  preference  to  those  of  a  higher  d^ree,  the 

latter  may  ^mand  or  proceed  against  any  of  the  former  they 

may  please^  for  the  revocation  of  the  payment,  and  recover  the 

snm  which  such  posterior  creditors  have  received  against  the  due 

order  of  payment,  Salgado,    Parts,  cap.  14.  d  n.  19.  al29* 

JOdi,  That  releases  or  discharges  by  the  debtor  of  debts  due  to 

him,  in  prejudice  of  his  creditors,  are  not  valid ^^  L.  12.  tit  15.  L.is.t.i5.P.5. 

P.  5.     11th,    That  if,  during  the  proceeding  of  concurso,  the 

inability  of  the  debtor  to  pay,  appears  manifestly,  the  creditors 

may  have  recourse  to  his  sureties,  Salgadoy  ibid.  Part  1.  cap.  28. 


^  JJeet  non  cotutet  aUter  de  pmrtidpatione  /rmutit,  says  Greg.  Lop,  GL 1. 
L.8.titl5.  P.5.  cited. 

M  This,  observes  Paladot^  takes  place  in  respect  of  creditors  of  equal  ri^t ; 
fivif  it  should  not  be  so  understood,  this  doctrine  would  be  contrary  to  that 
laid  down  in  the  sth,  or  following  number  of  this  section.  See  Greg.  Lop. 
GI.S.  L.9.  tit  15.  P.  5.  dted. 

M  When,  observes  Falacioif  (as  does  also  L.18.  dtl5.  P.  5.  cited,)  this  is 
done  fraudulently,  and  the  del^rs,  in  favour  of  whom  the  discharge  is  granted, 
we  cognizant  of*^  the  fraud,  and  the  consideration  or  cause  of  Uieir  debt  is 
mmrout ;  for  if  it  were  lucrative,  their  knowledge  of  the  fraud  would  not  be 
necessary  to  render  the  release  invalid,  and  he  refers  to  L.7.  tit  15.  P.  5.,  and 
to  Cheg,  Lop.  GL  (S.  9.  4.  5.)  on  Law  IS.  ibid. 
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[  186  ]  TITLE  XII. 

OF   COMMISSION,     AUTHORITY,    OR   POWER   OF   ATTORNEY 

(^MANDAMIENTO). 

C^hUOfcom-  A  COMMISSION  (mandamiento)  is  a  contract  of  good  futh,  by 
dbuSrato)!*^    which  one  person  commits  to  the  gratuitous  charge  of  another 

his  afiairs,  and  the  latter  accepts  the  charge.     It  may  be  advan- 
tageous to  the  constituent  alone,  to  a  third  person,  or  to  theprin- 
L1.9a  &  SI.      cipal  jointly  with  a  third  person  \  LI.  20.  &  21.  tit.  12.  P.  5.,  in 
T'H'  .Vb<.    as  much  as  the  two  kinds  mentioned  in  L.22.  tit.  12.  P.5.,  are 

L.89.t.l3.P.5.  .  n       ,  1  1  X 

more  m  the  nature  of  a  debt  with  mterest  (al  credito  eon  mtere$\ 
L.S9.t.is.P.5.  t^d  ^^^^  ^  L2d.  ibid.^  is  reduced  to  simple  advice  or  counseL 

From  this  we  derive  two  principles :  1st,  That  this  contract  is 
perfiected  by  mutual  consent  2d,  That  in  it  the  faith  or  frieod- 
shq)  of  the  party  is  particularly  considered. 

From  the  first  principle,  it  is  inferred,  Ist,  That  the  commis- 
sion  may  be  amongst  absent  persons   by  letters  {cartas)^  and 
messengers  {mensageros),  limited,  or  for  a  certain  time,  under 
L.S4.t.is.P.5.  condition  ^  &c.,  L.24.  tit  12.  P.  5.   2d,  That  ratification  has  the 

force  or  efiect  of  a  comm'ission  (mandato) ;  e.  g.  if  one  without  the 

order  of  another  shall  recover  and  pay  his  debts,  and  the  latter 

L.SS.L18.P.5.  shall  subsequently  approve  of  it,  L.  82.  tit  12.  P.  5.     Sd,  That 

the  mandamiento  is  at  an  end,  by  the  dissent  of  the  parties, 
by  renunciation  ^,  and  by  the  death  of  the  mandator  or  of  the 
mandatee. 


1  Or,  savs  Paladoty  to  tbe  mandator  and  the  mandatee,  or  to  the  mandatee 
and  a  thircf  person,  or  to  the  mandatee  alone.  These  are  the  kinds  which  are 
pointed  out  by  LI.  22.  &  23.  tit  12.  P.  5.,  which  properly  belong  to  this  title^ 
although  that  mentioned  in  L.23.  is,  as  the  authors  say,  more  advice  or 
couns^,  than  commission ;  on  account  of  which  the  adviser  is  not  bound  or 
liable  for  any  thing,  unless  the  advice  should  have  been  given  with  an  evil 
desi^  (con  mala  mtencion),  and  anv  injury  should  result  to  the  person  advised ; 
for  m  this  case  the  adviser  would  be  obliged  to  pay.  See  Wood^i  IntL  C,L* 
book  3.  ch.  5.  p.  242.  and  243. 

^  Or  general,  special,  or  abtolute.    See  L.24.  tit.  12.  P.  5.  cited. 

9  Pa^ciot  says,  there  is  no  royal  law  or  statute  which  declares  that  the 

commission  is  put  an  end  to  or  dissolved,  by  the  renunciation  of  the  mandatee, 

and  if  attention  is  paid  to  the  words  of  L.  20.  tit  1 2.  P.  5. ;  for  if  the  mandatee 

receives  or  undertakes  the  commission,  who  is  obliged  to  fulfil  it,  we  should 

fay,  that  the  mandatee  cannot  renounce  it;  and  more  so,  if  to  this  is  added 

L.2.tit.  IS.  L.  1.  tit.  1 .  Lib.  10.  Nov.  Rec.    Perhaps  the  Learned  Professor's  objection  may 

Lib.5.  Bee.         be  obviated  by  saying,  timdy  renunciation.    L. 2a  tit.  1 2,  P.  5.  adds>  that  if  he 

who  receives,  id  mt,  undertakes  a  oommisflioii,  is  goil^  of  any  firaud  in  aoC 
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From  the  second  principle  it  is  dedaced,  1st,  That  the  man- 
datee  ought  not  to  exceed  the  limits  of  his  authority  which  are 
expressed  in  the  power.  2d,  That  the  mandatee  has  his  action 
to  recover  the  expenses  which  he  has  incurred  on  account  of  the 
mandator,  L.25.  tit.12.  P.5.  L.95.t.i9.P.5. 

Here  belongs  also  the  voluntary  attorney,  or  negotiarum  gestar  Ctp.  s.  Of  Uw 
of  the  Romans;  that  is,  one  who  takes  charge  of  other  persons'  ^""^I^^^""" 
business  without  the  knowledge  of  the  owner.  negotioniDi 

.  Hence  arises  this  axiom*:  That  the  owner  or  principal,  remains  *****"' 
oU^ged  by  a  consent  presumed  from  the  advantage  which  he 
derives*  . 

From  thb  we  infer,  Ist,  That  if  any  one,  without  an  authority 
or  oammission  {mandator  administers,  improves,  and  benefits 
the  property  of  an  absent  person,  he  may  recover  the  expenses 
from  the  owner,  to  whom  he  shall  be  obliged  to  give  a  just  or 
perfect  account  of  all  that  has  been  done  by  him,  L.26.  &  SI.  L*28*ftsi.t.l& 
tit.lfi.  P.  5.     2d,  The  same  is  understood  of  the  expenses  iu-' 
omrred  on  the  property  of  a  minor  (huei^no),  except  with  respect     [  187  1 
to  those  which  are  not  permanent,  which  the  minor  is  not  obliged 
to  pay S  L.28.  tit  12.  P.  5.    Sd,  That  although  a  person  with  a  bad  L.88.t.i8.P.5. 
intention  laid  out  expenses  on  the  property  of  another,  from 
which  it  derived  benefit,  he  may  retain  for  them ;  but  not  for 
those  from  which  utility  resulted  to  the  property  ^  L.29.  titlS.  L.S9.ti8.P.5. 
P.  5.     4th,    That  the  administrator  of  another's   property  is 
obliged  to  pay  the  injury  {lospetjuicios)  occasioned  by  his  fault  or 
fraud,  unless  it  be,  that  finding  the  property  entirely  abandoned, 
he  was  desirous  of  administering  it  out  of  pure  compassion  %  L.  30.  L.9at  is.  P.5. 


fulfilling  the  commission,  or  if  bv  his  fault  {culfM\  any  damage  results  to  the 
moniator,  the  mandatee  is  liable  Xov  it.  And  Grea.  Lop,  Gl.  5.»  same  law,  says, 
that  this  liability  is  for  the  smallest  {leviuma)  maXt  or  neglect*  It  is  to  be 
recollected,  that  the  commission  must  be  undertaken  graiit.  The  notions  of 
fiiendtbip  are,  perhaps,  not  carried  in  modem  times  to  that  exalted  or  refined 
pitch  they  were  wont  to  be  among  the  Romans,  and  the  considerations  sug- 
gested by  this  note  may  induce  great  caution  in  respect  of  undertaking  sudi 
an  office  or  duty. 

*  L.S8.  tit.  12.  p.  5.  savs,  that  if  the  expenses  laid  out  on  the  property  of 
a  nuDor  of  14  years  should  be  necessary,  the  roluntary  attorney  who  mcurred 
them  ought  to  recover  them  from  the  minor ;  but  that  if  such  expenses  or 
outlays  should  appear  useful  at  first,  and  it  should  afWwards  turn  out  they 
were  not  so,  the  tutor  under  whose  tutelage  the  minor  should  be,  u  bound  to 
pay  them.  In  the  instance  hitherto  put  in  the  text,  butna  fe  is  considered  to 
ntm  actuated  the  negoiiorum  gesior, 

.  *  Not  those  it  should  be,  observes  Palaciot,  firom  which  utiU^  did  not 
remli  to  the  property. 

*  Palaeioi  obnenres,  that  L.J0.  tit.  IS.  P.5.  cited,  does  not  make  this  excep- 
tion I  hot  what  it  says  is,  that  if  prejndiee  or  injury  to  the  proprietor  should 
be  occasioned  by  finufi,  the  administrator,  in  eveqr  such  case,  b  bound  to 
make  it  good,  even  though  he  be  a  person  who  adminiitered  from  pore  eoin* 
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tit  IS.  P.  5.     5th»  That  whoever  intermeddles  in  the  administra^ 

•        tion  of  the  afiairs  of  another  without  a  commission  (numdato)^ 

only  ought  to  do  that  which  the  principal  was  accustomed  to  do ; 

and,  acting  otherwise^  he  shall  be  responsible  for  the  damages 

I..  S8.iii.  19.       which  he  might  occasion  %  L.  33.  tit.  1 2.  P.  5.     Sth,  That  if  any 

one,  out  of  charity,  undertakes  the  education  and  bringing  up  of 
any  minor  {huerfano\  he  cannot  demand  or  recover  the  escpenses 

L.a5.t.i9.P.5.  which  he  shall  have  incurred  by  reascm  thereof,  L.  35.  tit  1 2.  P.  5. ; 

excepting,  if  the  mother,  grandmother,  or  step&ther,  having 
onder  their  power  or  care  their  children  or  grandchildren,  ftc, 
furnished  them  aliment,  and  educated  or  brought  them  up,  pro- 
testing or  declaring  that  they  did  it  with  the  intention  of  being 

LLS6.ftS7..     reimbursed  from  the  minor's  property  %  LL36.  &  37*  tit  12. 

tit.lS.P.5.  p  g 

L.i.tit,]8.  By  Auto  acordado  of  5th  May,  1766,  cap.  7.,  it  was  ordered 

H^  ^'  that  every  town  {comun)^  or  corporation  {concejo\  should  elect 
G^uS^j^Uw  every  year  a  public  procurator  or  attorney  syndic  {procurador 
dk  {pioemSm  sindico  personero  del  pyblico\  which  ought  to  be  done  by  the 
nndico  per-  \omii  {pueblo\  being  divided  into  districts  or  wards  (Aomos),  as 
L.9.tit.  18.  die  instruction  of  26th  June  of  the  same  year,  1 766,  more  fiilly 
^k7.  Not.       provides  ;  and  inasmuch  as  in  many  towns  the  office  of  procnradar 

sjnidic  is  sold  {enagenadoji  or  devolves  by  custom  or  by  privilege 
upon  a  particular  regidor  of  the  cabildo,  or  the  latter  is  accus- 
tomed to  elect  or  propose  him,  it  was  ordered  that  in  such  towns 
L.8.tH.is.        the  public  should  choose  annually  a  procurador,  Cedulas  de  \B\h 
Lib.7.  Mor.      November,  1767.     These  attomies  have  their  seat  in  the  ca- 
bildo after  the  syndic,  and  in  the  meetings  with  respect  to  the 
public  granaries  (de  posito\  with  a  right  to  ask  and  propose 
*  every  thing  which  may  appear  conducive  to  the  public  benefit* 
but  without  a  right  of  voting  in  the  like  way  as  the  syndics,  who 
have  never  enjoyed  it,  as  may  be  seen  more  at  large  in  the 
cedulas  referred  to. 


psMon;  and  that  Oreg,  Lop,  G1.3.,  on  the  same  law^  adds,  this  h»t  pertoa  b 
also  obliged  to  make  gmxl  that  occasioned  by  his  gross  fiiult  {jcuipa  iata\  which 
always  accompanies  or  is  compared  with  fraud. 

7  Whether  occanoned  by  his  lanlt,  or  by  casual  or  unforeseen  events,  or  in 
any  way  whatsoever.    See  L.  55.  titl  2.  P.  5.  cited. 

*  L.57.  tit.  IS.  P. 5.,  as  regards  stepfathers,  says,  that  notwithstanding  this 
dedaration,  if  the  vouth  should  be  of  an  age  to  be  serviceable  to  his  step- 
fiifther,  his  services  bball  be  an  equivalent  or  compensation  for  the  espense  of 
maintaining  lum,  but  not  for  extraordinary  expenses,  or  those  incurred  in  the 
care,  &c.  m  the  vouth's  property ;  and  that  what  is  said  hi  this  law  as  to  step- 
parents htenng  charge,  ftc  of  their  step-children,  is  understood  to  apply  to  all 
persons  havmg  charge  of  ouer  peopled  diudfen. 
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TITLE  XIII.  [  188  ] 

OP  PURCHASE  AND  SALE,    OR   BUYING  AND  SELLING  (COIT- 

PRA  r  venta). 

Of  the  contracts  which  are  onerous  to  both  parties,  the  first  Cip.i.^imr- 
is  that  of  sale  and  purchase,  or  selling  and  buying.     This  con-  or  buying  and 
tract  is  a  sort  of  agreement  which  men  make  use  of  among  ^^^^' 
themselves,  and  is  made  with  the  consent  of  both  parties  for  a 
certain  price  which  the  purchaser  and  seller  agree  upon,  L.I.  L.i.tit.5.P.5. 
tit  5.  P.  5. 

From  this  definition  it  follows,   1st,  That  purchase  and  sale  $  i.  UwmtlM 
is  perfect  or  complete  by  the  consent  of  both  parties,     2d,  That  JJ^^wST 
every  thing  in  commerce,  or  that  is  not  prohibited,  may  be  sold  tnctkcfiib- 
and  purchased.     3d,  That  the  price  ought  to  be  certain,  just,  ttitutcd^^^^ 
and  for  money  counted  {en  dinero  contado).     4th,  That  this 
contract  is  onerous  to  both  parties. 

From  the  first  axiom  it  is  deduced,   1st,  That  all  those  may 
sell  and  purchase,  who  may  consent  fi-eely\  L.  2.  tit.  5.  P.  5.9  L.s.tit.5.P.5. 
whether  by  parol,  by  letter  {carta\  by  messenger  {tnensagero), 
or  by  deed,  LI.  8.  &  48.  tit  5.  P.  5.     2d,  That  children  under  Ll.s.&48.t5. 
the  paternal  power  cannot  purchase,  nor  can  merchants  sell  to       ' 
them^,  L.22.  tit.  11.  Lib.  5.  Rec,  neither  can  students,  L.4*  L.i7.tit.i. 
tit. 7.  Lib.  I.  Rec.     3d,  That  the  son  can  only  sell  to  his  father  ^^^^      ^' 
his  property  called  castrense  6  quasi^  L.2.  tit.  5.  P. 5.     4th,  That  L.i.ts.Iib.8. 
no  person  can  be  compelled  to  sell  his  property  by  force,  unless  L.s.tit.5.P.5. 
public  uUlity  requires  it,  L.  3.  tit  5.  P.  5.,  Gomezj  Lib.  2.  txor.  res. 
cap.  2.^     5th,  That  for  want  of  this  fi'ee  consent,   guardians 
and  executors  cannot  purchase  any  of  the  property  which  they 
administer,  L.23.  tit  11.  Lib.  5.  Rec,  unless  a  decree  should  be  f|^!^^^ 
previously  given  by  the  judge,  stating   its   advantage  to  the  lUc 
minor  %  L.4.  tit5.  P.5.     6th,  That   the   sales  made  by  die     [  1B9  ] 

^  Who  may  bind  themielves,  and  mutuallj  contract  with  one  another.  See 
L.S.tit.5.P.5. 

•  Under  the  paternal  power,  ¥rithoat  consent  of  fiithers ;  nor  niinon»  wifthr- 
ODt  consent  of  guardian.    See  the  law  cited. 

9  Numb.  51. 
•  4  PaladoMj  in  a  note  on  a  former  part  of  the  text.  Lib.  l.  tit.3*  §  8.,  obtervei^ 
that  when  1^93.  tit  1 1.  Lib.  5.i2<v.  (L  I.  tit.lS.  lib.  la  ^09.  J2«aOjM-ohibtts  te 
goardian  from  purchasing  any  thm^  belonginK  to  the  ward,-  it  ooei  not  add 
that  he  may  do  it  with  Uie  authonty  oC  t£e  judge,  and  the  cooient  of  the 
co-gnanfianfi,uid  that  the  interpretert  ^ipnte,  whether  bjtUt  lawo^  the  itek 
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judges,  compelling  any  person  to  purchase  the  property  of  de- 
Lj7.tiLi^  linquents,  are  null,  L.  18.  tit  1.  Lib.  8.  Rec  7th,  That  the  sale 
Bee.  made  against  one's  will  or  consent,  and  through  fraud  or  deceit 

L.£7.tiL5.P.5.  on  the  part  of  the  purchaser,  is  not  valid  ^  L.57.  tit«5.  P.5. 

8th,  That  the  sale  ^  made  with  another  person's  money  is  valid^ 
L.4A.tit.^.P.5.  except  it  be  of  persons  privileged  mentioned  by  L.49.  tit 5. 

P.  5. 

From  the  same  it  follows,  9th,  That  if  the  parties  should 

disagree  about  the  price,  or  as  to  the  thing  sold,  the  sale  is  not 

valid ;  or  if  there  should  be  a  fraudulent  error  or  mistake  as  to 

the  material  of  which  the  thing  is  composed,  as  selling  bra^ 

LLMX  dE3i.      for  gold ^  &c,  LL 20  &  21.  tit.5.  P.5.    10th,  That  this  contract 

is  perfect  or  complete  as  soon  as  the  purchaser  and  seller  are 

agreed  upon  the  price  of  the  thing,  although  no  earnest  money 

L&titP.s.       may  have  been  paid  nor  given  ^,  L.6.  tit  5.  P.  5.,  and  L.2. 

iJh'^^Ma.      tit  16.  Lib.  5.  Rec.,  in  virtue  of  which  last  law,  every  obligatimi 

derives  its  force  from  mutual  consent 

From  the  second  action  it  is  inferred,  ]  st.  That  there  is  nodi£fer- 
enoe  with  respect  to  purchase  and  sale,  whether  the  thing  which  is 
the  object  of  it  exists  now,  or  may  exist  hereafter  ^  as  the  froiits 

L.4.  tit.5.  P. 5.  was  rq)ealed  or  altered,  which,  with  the  observance  of  tiwM 
requisites,  permitted  the  purchase.  See  Greg,  Lop.  Gl.  8.  L.  4.  tit  5.  P.  5.,  and 
Jbievedo  on  L-  85.  tit.  1 1.  Lib.  5.  Rec.  n.  5. 4.  5. 6. 

^  Sale  made  throueh  fear,  force,  or  fraud.  See  LI. 56.  &  57.  tit.5.  P. 5. 
Pa^adot  says,  if  the  sale  is  against  will  or  consent,  although  without  fraud  or 
deceit,  it  is  void ;  if  with  fhlud  or  deceit  alone,  it  is  either  void  immediately,  or 
may  be  prayed  to  be  declared  void,  or  the  price  be  either  reduced  to  what  is 
the  just  value,  or  the  sale  annulled.  If  fraud  or  deceit  was  the  cause  of  the 
contract,  and  inducement  to  it,  the  contract  is  void.  It  may  be  prayed  to  be 
annulled  or  made  void,  if  there  should  be  any  fault  or  defect  m  the  thing 
sold,  and  the  seller  should  not  have  manifest^  or  pointed  it  out;  in  which 
case,  the  purchaser  may  return  the  thing,  and  demand  back  the  siun  paid  for 
it  {jredkiMQria\\j.65.  tit 5. P. 5.;  and  it  mav  be  prayed,  that  the  price  be 
reduced  to  the  just  value,  when  there  should  have  been  deceit  or  lesion  ia 
more  than  half  the  just  value;  in  which  last  case,  the  person  deceived  fOMf 
pray,  either  that  the  sale  be  annulled,  or  be  reduced  to  the  just  value  (^tianlo, 
minarv^  which  shall  be  optional  with  the  person  guilty  of  the  deceit^  L.  56., 
titl  5.  P.  5.  See  the  same  stated  in  Woodri  Inst.  do.  Law.^  book  5.  chap.  fL 
p.  S30. 

*  Read  purchase ;  and  in  such  case,  the  property  purchased  belongs  to  the 
person  bv  and  in  whose  name  bought,  and  not  to  the  owner  of  the  mooegrp 
except  tne  money  bdoneed  to  knights  in  the  court  of  the  king,  minors,  or  .• 
femme  coverte,  as  dote,  and  others,  mentioned  in  L.  49.  tit  5.  P.  5.,  cited. 

7  Paiaciot  says,  if  the  error  should  be  in  the  substance  or  body  of  the  thn^ 
sold,  whether  it  be  fraudulently  made  or  not,  the  sale  is  void,  as  may  be  soen 
by  LI.  20.  &  SI.  d^  5.  P.  5.,  cited. 

«  See  Pr^^latn^tiop,  Trinidad,  5th  February,  1814,  and  Order  in  Council,,. 
6th'  kpi^X,  T81S,  App^ndix.O.  P.    See  also  the  distioctioa  made>by  L.6.  tit^,,\ 
P.5.;\a8  to  when  it  is  cotitract^  that  the  sale  shall  be  br  deed  (coita].  ^ 
which  ci»e,  the  party  may  repent  before  the  ezecudon  of  the  deedJ    .         ,.^  • 

9  The  text  rays  ' q^eejtuU,  or  ^  de  gxittir  {*  9ndiet4*r^'I^0Ll»aj^ 
OB  L.  1 1.  tit.  5.  P.  5.,  eittd. 
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of  an  estate;  and  if  these  shall  not  grow,  the  price  shall  be 
restored  to  the  purchaser,    unless  they  were  purchased  at  a 
hazard  {A  la  ventura) ;  ex,  gr.  the  first  fish  that  is  caught  or 
killed,  L.l  1.  tit. 5.  P.  5.     But  if  Aese  fruits  should  be  sold  with  L.n.t2t.5.  Ri. 
the  knowledge  of  the  vendor  that  the  thing  sold  would  not  pro- 
duce them,  although  the  contract  is  valid,  he  is  bound  to  re- 
imburse the  purchaser  for  the  damages  and  prejudices  which  may 
have  resulted  to  the  latter  from  not  having  the  Jruits  ^^,  L.12.  lHi9.tSL5,F.S. 
tits.  P.  5.      2d,   That  things  incorporeal  may  be  the  object 
of  this  contract;   ex,gr.  rights,  actions,  &c.,  L.13.  tit 5.  P. 5.  Ifci3.tit.5.P.^. 
5d,  That  the  property  of  another  person  may  be  sold,  the  vendor 
entering  into  a  warranty^'  {saliendo  A  la  eviccion),  if  the  owner 
should  recover  it  at  law;    of  which  we   shall   speak   here- 
after, L. 1 9.  tits.  P. 5.     But  if  the  king  should  sell  another 
person's  property  as  his  own,  the  owner  shall  recover  its  value 
within  four  years  ^^  L.5S.  tit.  5.  P.  5.  Castillo^  L.3.  Controversy  L.5S.t.5.P.i[i 
cap.  6.     4th,  That  a  person  may  sell  the  thing  which  he  has 
omjointly  with  another,  provided  he  pays  the  amount  of  his 
partner's  share,  unless  a  proceeding  or  suit  for  a  division  hath 
been  previously  instituted '',   L.5S.  tit  5.  P. 5.     5th,  That  the  L.55.tit.5.F.5. 
sale  of  that  which  is  destroyed,  pulled  down,  or  burnt  in  whole,      C  ISO  1 
at  the  greater  part  ^\  is  not  valid ;  but  if  it  be  only  in  the 
smaller  part,  the  contract  will  be  valid,  making  a  reduction  in 
the  price  for  what  it  shall  be  worth  less  on  account  of  this  de- 
tn'ioration,  except  the  thing  should  have  been  sold  under  these 
circumstances,   with  the  knowledge  of  the  seller;    for  then. 


'^  Or  the  value  of  thefniUt, 

**  The  sale  by  a  person  of  anothei^s  property  is  valid,  says  Palaciot,  whe- 
ther the  vendor  enters  into  or  a^es  to  the  warranty  (eviccion)  or  not;  for 
the  nature  of  this  contract  carries  with  it  the  circumstances  of  warranty, 
irhether  it  be  expressed  or  not :  what  is  to  be  understood  here  is,  that  if  the 
purchaser  knew  that  the  property  belonged  to  somebody  else  when  he  bou^t 
It,  and  if  he  is  afterwards  condemned  to  restore  it  to  the  owner,  the  vendor 
wwHd  not  be  bound  to  return  him  the  price,  unless  be  should  have  been  bound 
tor  the  warranty;  but  if  the  purchaser  was  ignorant  that  it  was  another's 

Ecrty,  the  vendor  would  be  oblijged  to  return  to  the  purchaser  the  price 
f  together  with  the  damages  which  may  have  resulted  to  him  by  this  ule.^ 
L.  1 9.  tit  5.  P.  5.,  cited ;  also  IVootTi  Inst.  C.  L.,  book  3.  c.  5.  p.  S55. 
»  That  is,  savs  Patachs^  die  dominion  is  immediately  transferred  to  the 
purchaser,  and  tne  owner  remains  only  with  the  power  or  right  of  demanding 
tts  value  from  the  king  within  four  years.   L.  53.  tit.  15.  P.  5.,  cited. 
.  ^  Pdaeioi  says,  that  in  the  case  proposed,  the  partner  either  sells  the  whole, 
or  ooly  his  share ;  if  the  whole^  he  did  it  \rithout  an  authority  or  power  for 
don^  to;  and  if  he  only  sells  hu  share,  which  is  only  wh^  be  can  oo,  he  has 
nothiiia  t6  pay  to  hii  oo-partner:  L.  S5.  tit.5.'P.5.;  declares  more  than  thb : 
it  is  there  said,  that  the  other  partner  has  the  right  to  purchase  his  partnei's 
Ihsfv  at  the  price  iofihrad  hj  the  stranger  (el  der^ko  de  takieo), 
^  Tba  purchaser  being  ignorant  of  uie  met.    See  L.  4  4.  tit  5.  P.  5.,  cited. 
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fdthoagh  the  contract  does  not  subsist,  be  is  obliged  to  pay  the. 
L.  14. tit. 5. P. 5.  damages  and  prejudices  to  the  purchaser,  L.14f»tit.5t  P.5J^ 
5  s.  Of  pro-  From  the  same  axiom  it  results  that  the  following  cannot  be 

hibitedniM.  ,  gold :  1st,  Sacred  things,  unless  tiiey  are  sold  as  accessory  to 
r..i5.tit.5.P.5.  some  territory  or  seigniory  i^,  L,15.  tit  5*  P.  5.,  or  under  tjbe  cir- 
T^9.titi4.aiid    cumstances^7   ipentioned  in   L.2.  tit.l4.  &  L.3.^"  titlS.   V.l. 

\j  3  tit.  1 S.  P 1 

L.i5.t.5.p.5.*  2d,  Public  things  of  a  town  or  corporation,  LJ5.  tit5.  P.5. 

Sd,  The  free  man,  L.15.  tit.  5.  P.  5,     4th,  The  columns  or  pil- 
lars, beams  {maderos\  or  other  things  which  support  any  useful 
building,  cannot  be  removed  from  their  situation  to  be  sold, 
J^i«.t5.  P.5.    L.  16.  tit  5.  P.  5.     5th,  Poisonous  things,  unless  they  ore  sold 

with  that  moderation  and  rule  which  tlie  art  of  medicine  requires 
L.i7.tit.5.P.5.  for  its  use,  L.IT.  tit5,  P.  5.   6th,  That  the  ji«/^«  and  corregtdorh 

or  any  of  their  family,  cannot  purchase  an  estate  {heredad)  ia 
their  jurisdiction,  but  only  what  is  necessary  for  their  support  i^, 
L.{.^5.P.5.    L.5.  tit  5.  P.  5.     7th,  That  no  office  of  jurisdiction  or  govera- 
Lr.5.&6.  t.i«.  meat  can  be  purchased,  L1.7  &  8.  tit  7.  Lib.2.  Rec.^^.  .    . 

liec.         '  To  tlus  place  also  belong  the  sales  and  purchases  which,  by 

$  3.  Of  limited  different  laws  of  the  kingdom,  can  only  be  made  under  certain 
^^*  ^  limitations ;  such  as,  1st,  Early  com  {pan  addantado\  whicli  caor 

'  not  be  purchased  but  at  the  price  it  shall  be  worth  in  tlie  chief 

L.i.ti9.Lib!7.  town  of  the  district,  L.17.  titll.  Lib.5.  Rec.;  for  the  purchase 
Not.  Rec.  pf  ^ijjch  the  public  granaries  of  the  kingdom  are  to  be  preferred, 
Ll.9.t.i9.  L.18.  tit  11,  Lib.5.  Rec.  2d,  That  no  person  can  buy  up 
Lib.  10.  Not.  '  wheat,  barley,  &c.,  to  resell,  except  the  carriers  who  live  by  car* 
liec.  i7ing  wh^at  from  some  parts  to  others ;  but  they  ought  not  tp 

gather  it  up  in  bams,  nor  to  put  it  under  ground  to  keep  {nt 
i..3.ti9.Lib7.  ensilarlos\  L.19.  titll.  Lib.5.  Rec.^*  Sd,  That  it  is  prohibited 
Not.  Rec.  ^  purchase  up  tares  {algon'abas\  irons  (^e/rcw),  and  salt,  to  re- 

**  Then,  saysL.14.  tit.5.  P.5.y  cited,  the  contract  subsists,  although  the 
vendor  shall  be  obliged  to  pay  the  vendee  for  ail  the  injury  and  danufgei 
that  may  have  resulted  to  him  bv  reason  thereof. 

^*  But,  observes  Palacios,  nothing  in  this  case  should  be  added  to  the  price 
on  account  of  spiritual  things,  or  those  annexed  to  them,  for  it  wouui  be 
simony. 

*7  By  the  prelates,  with  the  consent  of  the  chapter,  in  the  modes  pointed 
out  by  L.3.  tit.  14.  p.  1.,  cited,  but  the  ^ih  of  the  kings  or  queens  to  the 
church  cannot  be  so  aliened.  See  L.  8.  tit.  15.  P.  1.,  as  to  the  transfer  of  the 
right  of  presentation. 

'>  This  law  relates  to  the  right  of  burial. 

'*  Para  comer,  6  jpara  beber,  6  para  vesiir.    See  L.  5.  tit.  5.  P.  5.,  cited- 
-  *  Thelawscited  m  the  text,  LI.  7  &B.  tit.  7.  Lib.  S.  Rec. ;  which  are  LL  5  $  0. 
dc.  19.  Lib.  5.,  Nov.  Rec,  do  not  apply;  and  it  is  supposed^  ^-S.  txt^^t 
AL.7.  tit.X  Lib.  7.  Rec.,  are  meant»  which  correspond  wij^h  L.8.'tit.'4., 
Sc  L.9.  tit.  5.  Lib.  7.  Nov.  Rec.,  which  see. 

^'  This,  and  the  subsequently,  dted  laws  in  this  part^of  the  text,  are  acti.  to 
prevent  forestalling,  regrating,engro8Uiig,&c..  •      < 
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wAk  LLft*  ft  *5.«t.ll.  Lib,5.  Rec    4*,  Thitt  no  one  whe  par-  j^^^^- 
duMs  hUc  m  fK)d  (m  capHUo\  lor  bundle  (ma«K>),  can  reseU  it^  |^, 
ekeept  woften  or  dyed,  L.25.  tit  12.  Lib.  5.  Rec.    BiSta^  "that  ^^'"^;^ 
}xft  Ibod  tentiot  be  sold  in  the  same  market  {feria)  in  which  ft'  bcc. 
ihall  be  bright,  L.7.  tit.14.  Ub.5.  Rec.    eth,  Th^t  it  is  Ml      [  191  J 
kwful  to  porchase  provisions  or  necessaries  to  iresell  in  the  cotitt  jj^^  ^^^ 
aild  live  leagues  rornid  about *^,  Ll.l,  «,  3,  4,  5,  fc  6.  tit.1*.  j*f*^  ^  g  ^ 
Liu  a.  Be(^  Vih,  That  the  sale  of  silks,  cloths,  &c.,  ought  to  b6  la  tiuV.'  ' 
lil^laMd  aokjiMing  to  the  good  economical  dispositions  which  itte  j^s.  Nor. 
fblljr  l»k]^i'eSMd  in  tit  12.  lAh.  5.  Rec.^,  and  according  to  the  last 
r^^t^ni  of  commercei     8th,  That  the  purveyors  of  fish  can 
cmly  take  a  supply  to  last  for  two  days  from  the  retailers  {r&oeni* 
Mbm)i  L.20.  titl8*  Iib.5.  Rec.    9th,  That  the  people  tiiay  L.li.Jk.is. 
fishe  fttrai  the  contractors  {mreniadorez)  the  half  of  the  tofead  }^^  ^^' 
they  ^hDafct  for  {de  su  arrendamiento),  at  the  same  prices  at  which  j^^^^^^  1 9. 
Aty  contract,  L.12.  tit  11.  Lib.  5.  Rec.     lOth,  That  wool  pur^  ^^Nor. 
dmted  to  be  earned  out  of  the  kitigdom  may  be  taken  at  the  L.j6.tit.is. 
sttne  price  %  L.  48«  tit  1 8.  Lib.  6.  Rec.  1 1th,  That  the  merchiults  iJb.  10.  Niyr. 
eurtiot  sell  ui  the  suburbs,  L.9.  titL  Lib.  7.  Rec.     12th,  That  ^t.S8.Lib.7 
the  old  dothes  dealers  may  not  purchase  at  puUic  auctions,  Nor.  Rec 
LblT.  tttl2.  Lib.5.  Rec.     13tb,  That  there  may  not  be  aliy  Lib.ia  Nor. 
broken  of  cattle  {corredores  de  ganados)  at  the  fairs,  L.8.  tit  14.  ^-  ^jj.^ 
Lib.5i  Rec«;  tad  brokers  of  merchandise  tannot  purchase^  sell^-  Nor.  Rec. 
nor  make  contracts  respecting  their  own  merchandise,  L.26.  K«l*^Rec!*^^ 
titlK  Lib.5.  Rec    4thj  That  no  fbrestaller  or  regrater  may  go 
out  on  the  high  roads,  out  of  the  gates,  &c.  to  buy  by  wholesale^    * 
in  order  to  sell  by  retail,  goods  which  are  brought  to  the  capital 
{corie%  A»do2.  tit  14.  Lib.5.  Rec     l-5th.  That  no  regrater  may  L.i5.tii.i7. 
buy  goods  firota  the  manufactories  {defabricas)  in  order  to  retail,  L>b.s.  Kot. 
.iitf.i.  titl4.  Lib.5.  Rec^^     16th,  That  the  sale  of  provisions  L.9.'tit5.Lib.9. 
and  warlike  stores  to  the  enemies  Of  our  holy  fiuth  is  prohibited,  Not.  Rcc 
under  the  penalty  of  treason,  L.22.  tit  5.  P.  5.  l^^.t.s.P.5. 


^  *  See  the  cases  in  which  it  is  permitted,  in  L.7.  tit  17.  Lib.3.  cited.  L.5. 
tit.  14  Lib.  5.  Rec.,  cited  in  the  text,  is  not  inserted  in  the  Nut,  Rec. 

^  The  laws  of  this  title  of  the  Rec,  {itde  of  brocades)  are  scattered  thnMigh 
titles  4. 5. 6.  Lib.  9.  tit.  23. 84.  Lib.  8.  &  tit.  13  &  13.  Lib.  10.  Nov.  Rec. 

^  *«  L.  16.  tit.  13.  Lib.  10.  cited,  says,  half  may  be  taken  away  by  any  inha- 
bitant oh  application,  for  and  through  judicial  assistance  from  the  intended 
eitporter,  by  payins  him  the  same  price  at  which  he  purdhased  the  wool. 

»  The  policy  of  the  above  laws,  in  this  part  of  the  text,  is,  to  ase  a  mode- 
nte  desijeastion,  rery  qoesttonahle,  and  tne  pnnishment  for  then  ii^raction 
wiUy  perhapvh^  generally  considmd  disproportionately  and  unneceMariiy 
tevdw.  In  Eoglatid,  the  general  penalty  for  forestalling,  r^grating,  and 
en^rotriitt,  oftnc^  by  common  law,  Oor  all  the  statuteseonceming  thiem  wei'e 
n^pealed  vy  ISth  Q90,5.  c.71.)  is,  as  in  other  minute  oiisdtaieaoors,  discre- 
tkMURy  fine  and  iriipriiomueiit.    See  4th  toI.  Bloc,  Cm.  ch.  1 8.  p.  1 5S.  1 59. 

p  2 
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jLJnder  this  axiom  ou^t  to  be  comprehended^  -Ist,  The  s^ea 

by  the  laity  of  iaads  in  mortmain   (de  legos  d  numot  niuerta$\ 

which  pay  upon  the  duty  (alcabala)  the  fifth  of  their  value, 

;  which  John  the  II.  imposed  very  abundantly  {d  nuyor  abundor 

miento)  the  ISth  April,  1452,  as  a  tribute  and  charge  on  the  same 

X.if.t.jLLft.1.  lands ^^  Autol.  tit«10.  Lib.  5.  Rec.    This  is   the  duty  or  tax 

Nov  *&•£  '      .  »  J  , 

{derecho)  on  mpi^tmain,  which  the  cortes  wished  to  increase  to 
the  third,  following  the  example  of  Valencia,  as  is  to  be  seen  i|i 
the  petition  of  the  cortes  of  Madrid,  of  1584.  2d,  The  salea 
which  are  covertly  made  to  the  injury  of  the  royal  treasury, 

L.59.tits.P.5.  on  account  of  tribute,  tax,  &c*,  of  which  L.59.  tit.  5,   P.  5. 

speaks.^^ 
[  19f  3  From  the  third  axiom  it  follows,  1st,  That  the  price  of  th^ 

thing  will  be  certain,  if  it  be  left  to  the  determination  {d  arbitriQ) 
of  a  third  person,  and  he  should  specify  or  fix  it;  by  which 
decision  the  parties  ought  to  be  bound  ^^  unless  the  price  ;fixed 
should  be  disproporticmate,  in  which  case,  it  ought  to  be  reformed 

L.  t.tit.5JP.5.    by  the  judgment  or  award  ( juicio)  of  good  men ;  L.9.  tit.  5.  P.5. 

2d,  That  the  sale  will  be  valid  in  which  the  contracting  parties 
should  have  agreed  upon  the  price,  with  reference,  or  agreeably 
(mreglado)  to  the  amount  of  a  sum  of  money  deposited  in  a  pax^ 
ticular  box,  bag,  &c.,  if  any  part  of  it  should  be  found  there,  but 

L.io.tit.j.P.5.  not  if  there  should  be  none,  L.10.  tit5«  P,5.     Sd,  That  the 

.    price  is  certain  when  the  thing  is  sold  for  as  much  as  it  was 

purchased  for,  if  there's  a  certainty  as  to  its  having  been  at  first 

L.io.tit. 5.P.5.  purchased  ^^,  L.  10.  til.5.  P.  5.    4th,  That  the  sale  is  not  valid 

the  price  of  which  was  left  to  the  determination  of  one  of  the 

L.9.tit.s.P.5.    parties,  or  of  an  uncertain-  person  ^^,  L.9.  tit.  5.  P.  5. 

By  the  fourth  axiom,  it  is  demonstrated,  1  st,  That  the  purchaser 
ought  to  pay  the  price  promised,  and  the  vendor  deliver  the  diing 
which  is  sold,  with  every  thing  accessory  to  it,  fruits  ungathered 

L.S8.tit.5.P.&  ( pendterUesjf  &c  L.28.  tit.  5.  P.  5.  Guzman^  de  Evic^.  qumsL. 

21.  n.  50.,  and  therefore  if  a  house  be  sold,  it  passes  to  the  pur- 


*«  Sea  note  (3)  tit  5.  Lib.  1 .  Nov.  Rec, 

*>  And  by  the  saxneLaw  59.  tit.5.  P.  5.  if  the  purchaser  is  privy  to,  or  oogni- 
sant  of  the  fraud,  he  shall  forfeit  or  pay  to  the  crown,  out  or  hU  own  property, 
ihe  amount  which  he  paid,  or  was  to  pay,  for  the  property  so  purchased.  Sect 
also  L.5.  tit. 7.  Lib.  10. Not.  Rec. 

'  **  If  the  person,  to  whom  it  was  \etk  to  fix  a  price,  should  die  before  deter- 
minixig  it,  tne  sale  would  not  be  valid.    See  L.  9.  tit.  5.  P.  5.  a/  Jin. 

^  But  If  it  should  have  come  to  the  seller  as  a  gift,  devise,  i&c,  the  sale,  it 
i^ppea^  would  not,  under  the  proposition  in  the  text,  be  valid.  See  L.  10. 
tit.5.  P.  5.  dted,  a/^. 

9*  Or  of  an  uncertain  person.  This  is  not  stated  in  the  law,  but  by  GLf.^ 
^r^.  Lop.  on  this  law^  * 
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duMer  with  all  the  materials  which  compose  it  *',  except  thosef 
irfiich-  should  not  belong  to  the  vendor,  and  the  furnitw!^  (intic^ 
Afer)  and  stock  {animales\  which  he  might  raise  or  have  there/ 
LL  M&  SO.  tit.  5.  P.  5.     But  if  a  plantation  of  olives  {oUvar)  is  ^^^^ 
sold,  Ae  press  (lagar),  mill,  &d  which  should  be  there^  do  not 
pitos  to  the  purchaser,  unless  it  is  expressed  in  the  contract '^^ 
L.  81.  tit.  5.  P.  5.    2d,  That  all  the  covenants  and  conditions  L.3i.tit.5.P.5. 
ought  to  be  observed  by  both  parties,  provided  th^  be  hot  op- 
posed to  the  laws  of  the  kingdom  or  good  manners,  L.  38.  tit.  5.  ]j.8Sltit.5.'F.f; 
P.  5.     8d,*  That  the  covenant  that  the  salef  shall  be  dissolved  or 
ifnnulled,  if  the  purchaser  does  not  pay  the  price  ^'  at  a  day 
appointed,  is  valid  ^^ ;  in  which  case,  if  the  purchaser  does  not 
felfil  his  agreement^  the  earnest  money  which  might  have  been 
paid  by  him,  will  be  the  vendor's ;  but  then  the  fruits  gathered  or 
received  from  the  property,  are  the  purchaser^s*^^      But  the 
demand  of  the  rest  of  the  price  or  the  revocation  of  the  sal^ 
depends  upon  the  will  of  the  vendor,  who  shall  not  be' able  to 
rtetraet  or  repent  when  he  has  once  made  his  election ;  and  in 
case  of  the  sale  being  revoked,  the  purchaser  is  responsible  for 
the  deterioration  which  the  property  shall  have  suflered  by  his 
fiMik,  during  the  time  it  was  in  his  possession.  Lib.  88.  tit5.  P4S.  L.ss.tit5.r.5. 
4th,  That  the  covenant  (pacto)  addictionii  in  diem^  is  valid; 
which  is,  when  the  thing  is  sold  under  a  covenant  that,  if  within      [  1 98-  J"' 
such  a  time  a  person  should  be  found,  who  would  give  more,  or 
would  better  the  purchase,  it  may  be  given  to  this  better  offiarer 


'^  Not  fixtures,  which  go  to  the  purchaser.  See  what  arc»  and  what  are  not 
considered  appurtenances  and  fixtures,  in  Laws  29  &  50.  tit.  5.  P.  5.  cited. 

M  Or  unless  expressly  pot  in  the  place  for  the  use  or  purpose  of  taking-  of* 
the  crop.    See  the  law  cited. 

^  Or  the  sreater  part  of  it.  See  L.38.  tit.  5.  P.  5.  Therefore  it  is  pre- 
smned  the  sale  could  not  be  annolled  against  the  will  of  the  purchaser,  ifth^ 
greater  part  of  the  price,  or  consideration,  were  paid  by  him,  'and  that,  the 
vendor  would  be  leit,  in  such  case,  to  his  action,  to  recover  the  balance  or 
remainder  due :  at  any  rate,  that  if  the  sale  could  be  so  annulled,  the  vendot 
would  be  obliged  to  return  to  the  purchaser  the  part  of  the  purchase  money 
so  paid,  the  latter  accounting  for  the  fruits  or  crojM  intermediately  received  b^ 
him,  subject  to  deduction  for  necessary  expenses,  as  well  as  those  which  have 
been  incurred  by  him  for  the  benefit  of  the  property.  See  L.  44.  tit.  38.  P.  9. 

M  This,  says  Palaciot^  is  the  pacto  de  la  Ley  eommafria^  which  is  valid, 
.differently  from  that  which  is  called  pacto  commuorio^  which  consists  in  a 
person's  mortgaging  or  pledginjg  his  property,  under  a  covenant,  that  if  he 
does  not  redeem  it  by  a  certain  dajr,  it  snail  be  the  mortgagee's  for  what  be 
leads  or  gives  on  it :  which  contract  is  not  vafid,  £.  41.  tit.  5* ;  ft  L.  1ft.  tit.  13. 
P.  5.    See  also  note  *^,  p.  157.  ante. 

^'The  fruits  are  the  vendor's,  and  it  is  only  in  case  that  the  vendor  should 
not  wish  to  retnm  the  Earnest  money  (fdutO,-  or  the  part  of  the  purchase 
money  which  should  have  been  received  by  him,,  that  the  purchaser  shall  be 
dble  to  retmn-  the  fhitts'as  his  own,  as  b  observed  liy  Jhimnot*  See  L.  98. 
tit.  5.  P.  5. 
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{m^foradar%  and  then  ike  seller  ought  to  make  known  to  ih^  pur- 
ehaser  the  bkl  or  the  melioratioii  propQ9ed»  who,  if  vlUii^  t9r 
pay  or  do  the  Uke  (arreglandose  d  esta\  shall  keep  the  prq>eartj^ 
but  not  doing  so,  it  shall  pass  to  the  hightet  bidder*  the  fint 
purchaser  restoring  the  fruits  which  he  hath  gatbeied  or  fe*. 
ceiredi  provided  he  be  paid  the  expense*  of  taking  off  the  cpop 
(df  Jiff  casecha).  But  if  this  bid  should  be  made  firsudolenllyi 
through  the  artifice  of  the  seller,  the  sale  shaU  not  be  set  aiidb^ 
S,.4p.t.^Rf    L.  40.  tit.  5.  P.  5.    Atb^  That  the  covenant  that  the  thing  puiH 

chased  shall  be  at  the  risk  of  the  voodor,  befiwe  delivery,  i| 
valid,  In99.  tit  5.  P.  5.  6th,  That  Ae  covenant  of  r^^aale.  (r^ 
trovendendo)  ia  lawful,  when  the  seller  reserves  to  himself  or  tn 
his  heirs,  the  right  of  buying  back  again  the  thing  a^ld  for  tb^ 
same  price  which  he  received  for  it,  and  the  purchaser  noi 
complying  with  it,  shall  pay  the  damages  and  penalties  whkb 
L.4S.W5.P.5.     might  have  been  agreed  upon,  L.  48.  tit  5.  P.  5.     7th9  That  the 

covenant  to  pay  a  certain  penalty  to  the  vendor,  if  the  piuN 

diaser  or  his  heirs  should  aliene  the  thing  sold  to,  any  eSib^ 

persons  to  whom  they  might  be  prohibited  by  the  contract  ie 

L.4S.tit5.P.5.  ^11  it,  is  valid  ^^  L.  43.  tit  5.  P.  5.     8th,  That  in  tlie  condi^ 

*   tional  sale  if  the  vendor  or  purchaser  dies  before  theiulfihnent 

of  the  condition,   the  heirs  are  bound  to  fulfil  the  0Qiitnicl» 

L.ss.tit.5.P.<.  L.26.  tit  5.  P.  5. 

$4.  TowiMm  From  the  same  axiom  it  is  deduced  that  the  injury  or  benefit 
Uiii  contract  Um  wUch  the  thing  sold  undergoes,  appertains  to  the  vendor  befi)fe 
b^^aritinff  ^®  Contract  is  perfected ;  and  to  the  purchaser  when  once  it  is 
tothetbin^  perfected,  L.23.  tit  5.  P.  5.  By  injury  or  deterioration  is  here 
?m€torS!^  understood  every  injury  or  loss  which  may  happen  to  the  thing 
L.ss.t.5.P.5.     sold  by  accident  and  without  the  fiuilt  of  the%vendor;  and  by 

benefit  or  improvement,  every  advantage  or  increase  that  the 
thing  may  receive,  L.23.  tit  5.  P. 5. 

By  this  rule  we  understand,  1st,  That  die  injury  and  benefit 

appertain  to  the  purchaser  the  moment  he  and  the  vendor  are 

K98.tit.5.P.5.  agreed  with  respect  to  the  thing  and  the  price  *^,  L.  28.  tit  5.  P.  5. 

2d,  That  the  risk  is  the  vendor's  in  regardof  things  which  aresold^ 


^  L.45.  tit.  5.  P.  5.9  dted,  says,  that  a  covenant  or  sgreement  not  to  veil 
or  aliene  to  particular  persons  is  not  binding;  but  that  any  penalty  imposed 
by  the  parties  to  enforce  such  a  covenant,  piust  be  paid  by  the  party  ^puilty  of 
its  breach. 

^  In  other  words,  the  contract  is  perfected  or  complete  by  the  mare  con- 
sent of  the.  partly  with  respect  to  the  object  of  sale  and  the  price  to.  be 
paid. 

M  Which  are  accustoo\ed  to  be  tastcd>  measurec^  or  iveigbed  before  they 
arc  purchased.    Sec  L.  24.  tit.  5.  P.5.,  cited. 
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bjr  messure,  we^t,  or  taste,  until  they  be  measured,  ^eighedy 

or  tast^,  L.24.  tit  5.  P. 5. ;  unless  they  should  be  sold  at  sig^  Lvf4.-flt!f.P.5/ 

{i  qfo\  then  the  risk  or  benefit  is  the  purchaser's,  L.25.  tit.  5.  L.95.tit.5.P.5. 

P.  5.     Sd,  That  if  a  certain  day  be  appointed  to  taste,  measure, 

or  weigh  them,  and  the  purchaser  should  not  come,  thence*- 

forward  the  thing  is  at  the  risk  of  the  purchaser ;  and  if  no  day     [  ^^^  ] 

be  appointed,  the  vendor  will  fix  the  risk  upon  the  purchaser, 

wfacsn  having  cited  or  required  him,  before  witnesses,  to  proceed 

to  measure  Sec  the  articles  the  purdiaser  should  not  appe^/lbr 

the  pmpose,  and  in  this  case  the  vendor  has  a  riglit  to  sell  thte 

diing  to  another,  and  the  purchaser  shall  be  responsible  for  the 

danu^es   (daflas)  and  prejudices  which  his  delay  may  have 

occasioned  to  the  vendor;  who  may  at  the  cost  of  the  purchaser 

hire  a  vessel  or  other  thing  to  supply  the  wont  of  the  one  which 

contains  the  commodity,  if  he  has  occasion  for  it,  L.24.  t\t.8.  L.24.tit5.P.5. 

P.  5.     4th,  That  in  the  sales  of  gold,  silver,  or  the  like  thing, 

after  the  sale  is  made,  if  they  have  not  been  weighed  or  measured, 

dke  damage  that  may  arise  to  the  thing  is  at  the  risk  of  the 

vendor;  but  the  increase  or  diminution  of  value  is  the  purchaser's^, 

L.24.  tit  5.  P. 5.     5th,  That  in  a  conditional  sale  the  deterior-  L.«4.tit.5.P!5. 

atbn  or  improvement  which  happens  to  die  thing  befons  the 

condition  is  fulfilled  is  the  purchaser's,  but  not  the  risk,  L.26.  L.26.tit.5.P.5. 

tit  5.  P.  5.     6th,  That  the  delay  of  the  vendor  in  delivering  ths 

thing  after  the  purchase  is  agreed  on  and  the  price  is  paid  ^, 

causes  the  risk  and  injury  of  the  thing  whatever  it  may  be^  to 

&n  upon  the  vendor,  L.27.  tit. 5.  P.  5.  L.S7.ut.5.P.^. 

As  the  vendor  is  obliged  to  make  the  thing  sold  secure  to  the  *  ^*  Of  wir- 
purchaser,  he  is  bound  to  deliver  it  to  him  free  and  discharged  miento)  by  th9 
from  every  incumbrance,  so  that  he  shall  be  responsible  in  case  J^*^]^^^!* 
any  one  should  recover  it  at  law  from  the  purchaser  ^^ ;  which  the  Uon. 
common  law  ^^  {derecho  comun)  calls  prastare  eoicticnemj  and  ykt 


*  Ptdadog  obsenres,  that  what  L.  24.  tit.  5.  P.  5.  savs»  and  what  takes  place 
in  this  respect,  is,  that  if  any  of  those  things  should  be  sold  which  are  accus* 
tomed  to  be  sold  only  by  weight  or  mensnre,  and  the  wliole  or  a  part  shotdd 
be  lost  before  they  arc  delivered  to  the  purchaser^  the  loss  will  be  the  ven- 
dor's ;  but  if  the  thing  should  be  preserved,  and  tEe  priee  of  the  article  should 
in  the  meantime  rise  or  fall  in  value,  the  increase  or  diminution  would  be  the 
purchaser's:  for  this  reason,  because,  as  regards  the  price,  it  is  understood 
that  the  contract  is  already  perfected,  although  it  may  not  be  so  in  respect 
of  the  risky  as  is  said  by  Ureg.  Lop,  G1-.  11.  L.24.  tit.^.  P.  5.  Note'  what 
is  tbere  said  by  Greg,  Lop. 

^  The  actual  tender  to  the  vendor  by  the  purchaser,  before  witnesses,  oT 
the  purchase  money  or  price  is  sufficient.    See  L.97.  tit.  5.  P.  5.,  eked. 
^^  In  case  of  eviction.    •  . 

*  Tbat  is,  thei  Roman  ot  civil  law.  See  Caiiro  Vite.  2.  lab.  1  •  torn.  1.  p.3Q. 
schre  las  letfet, 
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(#ni%  ;to^  warrant  {s<fnear)  or  secure  the  thing  to  the  purchase 
L.9S.ttt.5.P.5.  {fonear  6  hacer  $ana  la.  cosa)y    L.S2.  tit.5.  Part.  5.     Prestar, 

ewcdan  or  sanear  in  this  sense,  is  to  defend  (amparar)  the  puc<» 
chaser  or  any  other  who  hath  been  mdLested  or  sued  at  law  (or 
any  thing  he  might  have  received  for  an  onerous  consideratioa 
or  title,  the  vendor  being  obliged  to  undertake  its  defence 
(djacer  derecho  sobre  eUa)  as  though  he  were  in  possession  of  it^ 
X.8d«ttt.5.P.5.  L.33.  tit  5.  P.  5.     He  on  whose  account  any  one  is  disturbed  i& 

called  the  demandant  (ou^or),  and  therefore  this  obligation  doe& 
.     .  oat  only  belong  to  this  contract,  but  also  to  all  other  oneroua 

ones.  This  warranty  or  indemnification  (emcckm  6  saneamierUo) 
ia  founded  on  the  following  principles,  1st,  That  all  vendors 
{auiores)  who  titmsfer  to  another  any  thing  are  obliged  ta 
jr$XTani  or  secure  it  (sanearla).  2d,  That  indemnification 
must  be  made  {se  ha  de  prestar  eviccion)  for  eviction  or  recovery, 
of  the  title,  by  a  stranger  for  a  cause  which  preceded  the 
contract.  .  3df  That  the  purchaser  or  another  ^^  is  bound  to  giv^ 
notice  to  the.  vendor  {atUor)  of  the  suit  which  has  been  instituted 
fidr  tlie  recovery  of  the  thing.  4tb,  That  these  circumstances 
L  ^9p  J  concurring,  the  person  injured  has  his  action  to  recover  from 
the  vendor  (autor)  the  damages  and  prejudices  sustained  by. 
him.  From  the  first  principle  it  arises,  1st,  That  warrant 
(fioiocUm)  ought  to  be  made  in  the  contract  of  renting,  Guznum^ 
de  Exnct.  quaest  24.  2d,  In  donation  arising  firom  promise 
according  to  common  opinion,  Guzman^  ibid.  qu8est25.  a  n.  K 
a/  23.;  but  not  that  which  arises  from  the  delivery  of  the  things 
Guzman^  ibid.n.25,j  where,  as  to  which,  some  limitations  will  be 
ip(iet  with.  Sd,  In  doie  with  respect  to  those  who  are  obliged  to 
give  dote^^  {dotar)j  Guzman^  ibid*  qucest26.  ^.  n.l.  a/.  6.  4th, 
Xn  l^aciesi  ^^  because  the  heir  is  obliged  to  pay  or  deliver  them 
to  the.  legatees,  Guzman^  ibid,  qu£est27.  5th,  In  the  thing 
given  in  payment,  because  such  a  payment  is  similar  to  sale, 
Guzman^  ibid.  qu8est.28.  6th,  In  exchange  {permuta)^  Guzman^ 
ibid.  qufle8t.29.  n.6.  7th,  In  the  partition  of  property  among 
brothers  ^%  because  it  has  the  force  of  exchange,  GuzmaHf  ibid. 


^  On  behalf  of  the  purchaser  must  be  understood. 

^  Such  as  parents. 

^  Palacios  says,  this  is  understood  when  a  general  I^acy  has  been  be- 
queathed to  the  legatee ;  and  it  having  been  delivered  or  paid  to  him,  he  is 
'   "  '  "  .jdeprixed  of  it,  hut  not  when  any  particular  sp^dfic  legacy  should 


judioally. 
nave  beer 


lave  been  bequeathed  to  the  l^atee. 

^  And,*adcis  Po/aoiM, amongst  those  who  are  not  brothers;  and  this,  be- 
cause the  nature  of.  suits  or  proceedings  of  partition  require  it,  not  becausp  it 
wuiy  or* may  noi  have  the  force  of  exchange. 
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qii8B8tdS..ii«6»  But  ^eoiccunf  does  not  take  place  if  the  pareat 

dMmld  haTeo^ide  the  division  ^^,  Guzman^  ibid.  n.  16.     8tb»  Ift      . 

paUic.  judicial  sale  the  creditor  ought  to  warrant  ^^  {prestar 

eckdon)  for  the  securi^  of  the  purchaser,  L.50.  lit.  IS.  P.i*  L.50.t.i8.P.5. 

Ohmmou^  VAmL  quflest.  S4.»  unless  the  purchaser  sliould  know  thai 

t)itt  thing  belonged  to  another,  for  then  it  is  understood  that  be 

was  willing  to  give  the  price,  Guzman^  ibid.  qu8est46. 

•   From  the  second  principle  it  is  deduced,  1st,  That  wanan^. 

V  mad^,  as  well  if  the  entire  thing  should  be  sold  as  though 

only  a  part  of  it  should  be,  L.d5.  tit.  5.  P.  5.    2d,  That  if  any  L.s5.tH.5.P.5. 

QQe  should  sell  his  right  and  actions  in  regard  of  any  inherit* 

ance,  he  shall   only  make  indemnity  when  the  purchaser  is 

evieted  of  all  the  inheritance  that  is  considered  indivisible,.  L.M.  L.S4.ttL5.P.5. 

^t.5.  P.  5.      Sd,  That  the  warranty  {eoiccion)  will  only  take 

place  if  the  purchaser  should  have  lost  the  thing  by  definitive 

jodicial  sentence,  Guzman^  ibid,  qufiest.15.  &  57.,  where  will  be 

seen  the  limitations  to  this  positbn ;  and  let  it  be  observed,  that 

the  sentence  must  be  executed,  Guzman^  ibid.  qu8est.l5.  n.37. 

4th,  That  if  the  purchaser  submitted  to  a  voluntary  arbitration 

{fompronUso  voluntario)^  and  lost  the  thing  by  the  sentence  of  the 

arbitrators,  there  is  no  warranty  ^^  L.S6.  tit  5.  P.  5.  Guzman,  L.3e.tit.5.P.5. 

ibid^  qusest.41.    5th,  Nor  when  the  thing  hath  been  lost  by  an 

uqust  sentence  of  the  judge  ^,  or  by  the  &ult  of  the  purchaaer^ 

or  if  sentence  was  given  when  the  vendor  was  not  present 

L.S6.  tit  5.  P.  5.     6th,  Neither  will  there  be  warranty  {€Mceiam)i     [  196  ] 

iCtbe  purchaser  hath  lost  the  thing  at  play  ^\  L.S6.  tit  5.  P.^     Ti.fff;Ht.ff.P.ff' 

From  the  third  principle  it  is  infierred,  1st,  That  the  know* 
ledge  or  presence  of  the  vendor  is  not  sufficient  but  the  suit 
must  be  notified  to  him,  Guzman^  ibid,  quaest^.,  where  the  li» 
nuitatioQs  to  this  will  be  found.     2d,  This  notice  must  be  pvm 

^  Palaeiot  says,  it  will  take  place  in  this  case^  if  it  appears- that  the  father 
wtshecL  bis  children  shoold  inherit  equally,  as  is  said  by  Greg.  Lojt^ GL9. 
L.9.  tit.  15.  P.  6,;  and  it  will  also  take  place  if,  by^  reason  of  ms  not  hanii|| 
granted  or  required  it,  either  child  would  be  preju^ced  in  respect  of  hit 
faajtimate  portion  of  the  inheritance  (ie^imay, 

^  In  the  later  edition  of  the  text,  it  is  sud  the  title;  ought  to  be  warranted 
to  the  creditor  for  the  security  of  the  purchaser.  L.50.  tit.  13.  P.  5.,  cited^ 
fays,  if  the  property  is  sold  at  the  instance  of  the  creditor  or  mortgagor,  as 
the  debtor's  property,  the  creditor  is  not  bound  to  the  warranty,  but  tha 
debtor,  except  b^  express  covenant,  or  as  is  subsequently  stated  in  the  text; 
as  also,  says  Gwman^  where  referred  to. 

^  That  is,  says  Palacioi,  if  he  hath  done  so  without  notice  to,  and  tha 
order  of,  the  vendor.     S»s  the  limitations  mentioned  by  Qmaum,  qpunt. 
41.  cited. 
'  lO'In  which  case'theitid^  is  bound  to  the  warranty  or  indemni^. 

^^  8ee  other  ex^eotions  mentioned  in.li.36.  tit 5.  P. 5.,  cited.  And. see 
bt.  29.  Lib.  1 2,  Nov.  Rec.  against  gsmihg,  particulariy  L*  (5 Jbid. 


»8  QfPunha$e  mdSaie^  I^BMk  I£ 

it  time  to  be  ayailable  for  the  defence  ^,<3fMiiiia%i^^ 

L.s9.t.5.P.5.     ii.8.9  and  L»S9.  tit.  5.  P.  5^    Sd,  That  then  the  veodot  (mIW) 

is  bound  to  defend  the  defendut^,  and  therefinre  dmtt  bei 
obGged  to  fbUow  his  jnriscKction,  altjiougfa  it  be  an  ecdemsticri' 
one,  Gtimuifi,  qaamtd*  dnA.  of  7.  ^  qmest?.  a/ R.15.  4tb^' 
That  this  notice  being  omitted,  Ae  vendor  is  not  boand  tx>  the 
warranty  or  indemnification  {d  la  evieeien),  unkss  the  pvrdllaee^ 
and  vendor  be  both  sued,  Gaasian,  ibid.  qnftsL5v  n»  I.,  or  tf  the 
V  porchaser  is  unable  to  give  it,  OtOBman^  ibkL  n.i»,  or  if  it  hlitli 
been  dispensed  with  byexpress  agreement^  Qmanm^  ibid.  ik9QLH 
5th,  "Hiat  if  the  same  thing  hath  been  sold  ^  two-  or  nrnw 
saccessirely,  the  last  purdiaser  alone  eaa  give  notice  to  Ui 
immediate  vendor,  and  sue  him  upon  the  warrant  as  hiff  vendor 
^(Emtor\  and  the  first  voador  shall  net  be  liable  or  bocmd  U>  th« 
second  purchaser,  unless  the  latter^s  vendcH*  (snoutor)  shorid 
have  ceded  or  assigned  to  him  his  actions,  in  virtue  of  which, 
ha  shaH  be  able  to  sue  as  first  pmrchaser,  the  first  vendor,  b^ 
Muse^  otherwise,  the  personal  actions  shall  not  pass  h>-  Acr 
suceessor,-  as  Guzman,  ibid.  qusBSt  1 1.  faUy  explains. 

Fran  die  fourth  prindple  it  follows^  1st,  That  if  thevendbt 
beiaiig  once  required  should  not  assist  the  purchaser  id  tbtf 
defence  of  the  thin^  the  latter  may  chmn  against  him  ifteeoMi 
of  the  suit,  and  the  damage  (petyuicm)^  Guzman^  ibid,  qmest  IBi 
4s.  1.  of  fS«  9d,  That  he  is  obliged  to  return  the  purchasef 
the  price  or  consideration  paid  for  the  thing,  the  dami^es  whidk 

Ii,aB.t.aF.A>    may  result  to  him  being  estimated^  L.S2.  tit.5.  P.&.    Sd,  That 

if  it  happened  when  the  vendor  made  the  sale^  he  bonnd*  himself 
lit  a  penal^  to  double  the  amoimt,  if  he  should  not  defend  the 
iking  according  to  law,  this  doubic  arooant  ought  to  be  estS^ 
mated  according-to  the  value  of  the  thii^  or  property,  and'  not 

L.3S.t5.P.5.     according  to  the  price  paid  for  it,  L.  5d.  tit. 5.  P.5.  aljlit.  ^^ 

Finally,  firom  what  has  been  said,  it  ia  evident,  Ist^  That 
the  vendor  is  not  bound  to*  warranty  {d  la  eoicchm%  if  the*  king 
by  his  authority  should  deprive  the  purchaser  of  the  thing  ^i 

L.s7.t.5.P.5.    L.S7.  tit.5.  P. 5.     2d,  That  even  in  case  of  its  being  iq;re«d 

that  the  vendor  shall  not  be  bound  to  warranty  or  indemnifif 
cation  (nopreste  emecion)^  notwithstanding,  if  the  thing  bo  ra^ 

'         ■    ■  ■       ■  ■  ■       I   ■      ■  I  11         I  ■  ■  111 *   t    \m\  mmmm»^ 

H  At  latest,  says  Palacioi,  before  the  publication  of  proof.    So  abo  ptjft 
L.S2.  and  likewiie'L.se.  tit.5.  P.5. 
•  ^  Orpurdmier. 

^  See  alio  n.99&Sl.  ibid.,  which  last  say,  notwithstanding^  itiatol^ 
pven  fiK>in  equity. 

•^'  See  Or^:  Lop,  GU.9&  9.on  this  law. 

M  Set  the  provfSGT  hi  tlrir  Ikw  and  Greg.  Lop.  Gloi .  theitoa. 
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f0VQffed  §k  law  fiom  the  purchaser,  the  vendor  is  boand  to  reUim 
the  price  or  ooosideratioa  money  to  the  porchaser  of  good 
6itb*^  Gmemmf  ibid.  quae8t.4S. 

Having  abready  explained  the  modes  by  which  the  contract     [  197  ] 
«iC  sale  and  purchase  is  made,  we  must  now  state  those  by  which  ^^ul^^u 
II  is.  aoMiUed  or  set  aside ;  which  also  arise  from  the  good  fidtb  thit  coatnct 
wUck  sboakl  attend  this  contract  as  regards  the  consent^  the  ^^^^^j^^ 
ihin^^  and  the  price  or  consideratioB.  • 

As  to  what  regards  consent,  we  say  1st,  That  every' sale  is  §i.  Of  the  want 
annulled  by  the  mutual  dissent  of  the  parties,    dd,  That  the  wnt^ntibJ'^ 
eostmct  not  bong^  perfected  or  complete*®,  either  of  the  con*  of  ^  pcnon 
tmcting   parties  may  recede  from  k,  LI. 7  ft  61.  tit 5.  P.5«  LLTft^ts. 
9d»  That  after  Ae  contract  is  anade,  it  is  of  no  use  to  allege  it  ^'^ 
was  made  through  want  or  indispensable  {forzosa)  necessity, 
L.69.  tit  5.  P.  5.    4th,  That  the  sale  made  through  fear  or  L.62.t.5.P.5. 
iBdrce  is  voidable,  LL5$8c  62.  tit  5.  P.  5.    5th,  That  the  pur-  LL56.&es.t.5. 
chase  and  sale  in  which  fraud  or  deceit  {engafio  ddoh)  intervenes 
on  the  part  of  the  vendor  is  not  valid  ;  but  if  this  fraud  should 
have  occurred  on  the  part  of  the  purchaser  in  conceding  any 
eiicomstance  widi  respect  to  the  thing,  the  ccxitraet  subsists, 
but  be  ought  to  pay  to  the  vendor  the  damages  and  prejudices 
adiich  may  resuh  to  him  from  this  dole^,  L.57.  tit  5.  P.  5.  L.57.iii.5*F.5. 


*7  Wvnuity  it  implied  in  every  caie.  See  whst  it  laid  by  Wood  in  hit 
Intt,  C.L.  book  5.  chap.  5.  p.  233.  on  warranty^  and  compare  it  with  what  bag 
been*  ststad  with  laspcol  thentto  in  the  text 

.  ^  Ifk  %  maouKript  copy  of  Dr.  Ualifaj^s  Lfieiures  on  tka  CM  Law^  in 
ibe  possession  of  theTranSfator,  which,  it  is  believed,  have  never  been  printed, 
cltboiigh  sn  anslytit  of  them  has,  it  is  said,  ch.  is.  on  contemual  coniractt, 
book  S.  that  this  contract,  emptio  vendition  was  perfect  as  soon  as  the  price  of 
the  tiling  to  be  sold  was  agreed  upon,  whether  the  money  was  paid  or  not, 
lod  ia  payment  it  was  consummated.  For  whatever  was  taken  as  arra 
,ofeamfist^  onljr  senrect  u  a  prooC  It  was  thefafoie  so  hr  oomplefesd  bgr 
consent  done.  L.7.  tit.  5*  p.  5^  in  the  first  part,  says,  that  the  purchaser 
kaviiig  given  jcArf  OP  earnest,  if  he  afterwards  repents,  loses  the  earnest  or 
mra,;  £ad  that  if  the  vendor  refwnts^  be  forfeilH  double  the  smoant  of  the 
arra  or  senal  pud,  and  the  sale  will  not  be  afterwards  valid.  But  ad  Jin*  tbst 
if  when  the  purchaser  gave  or  paid  the  senal,  he  declared  to  nve  it  as  part  of 
tih»pike^  or  by  way  of  conpenl:(o/aiqga»tffiio),  he  cannot  aftenoMki  repent 
nor  rescind  the  sale.  See  Greg,  Lop.  Gi.  on-tnisi  law.  L.  6 1 .  ibid,  also  quotod 
in  the  text,  savs,  that  the  ven^r,  after  the  sale  should  be  made,  cannot  repent, 
■Idiough  he  Mould  be  willing  to  pav  the  purchaser  double  the  amouDt  ot  the 
price  or  consideration,  unless  with  the  consent  of  the  latter. 

^  Paiaeias  observes,  that  in  order  to  understand  what  the  authors  willed 
to  si^  in  this  piM^  of  the- test,  what  is  stated  by  In  ^7.  tit.  5.  P.  5.  cited,  ought  to 
be  known;  which  is,  that  if  one  should  (raudulenUy,  or  throi^dMetty  induce 
another  to  sell  a  thins  which  he  was  not  desirous  to  sell,  nor  ci  whicb  hs 
knew  the  value,  nor  had  seen,  this  sale  woiild  bet  nuU.  9iit  if  he  wasdeovout  to 
sell  it,  and  the  fraud  should  cpnsist  in  the  coneenling  firoas  the  vendor  any 
thing  accessory  or  belonging  to  it,  the  sale  wni^U  .be.vwidft  alt.hotigh>the  pur» 
chaMT  would  be  bound  to  make  reparatioafor  the  firaud ;  as.lhoMighiii  AseU 
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6tb»  ThAt  the  sale  is  annulled  if  dtber  of  tbe  oontracdttg  pertietf 

riiould  not  observe  the  covenants  and  oonditioiis  which  were 

L.58.tit.5.F.5.  ^^P^^  npon  at  the  time  of  making  the  contract,  L*jl8.  tit  5.^ 

P.6. 
$1.  OfAt  This  deceit  or  fraud  may  happen  fix>m  the  concealment  of 

JJ^IJ^^^Jl^****  certain  circumstances,  on  account  of  which  it  is  presumed  that 
MMtornw  the  purchaser  would  not  have  given  his  consent.  Thus,  tbei^ 
^^?;  *fore,  in  every  contract  of  sale,  every  incumbrance  {carga)  oi 

fiiult  or  defect  (tacha)  which  the  thing  has,  must  be  clearly  ex- 
pressed or  made  known ;  ex  gr.if  the  thing  or  estate  is  liable  ov 
subject  to  any  service  (servidumbre)  or  annui^  {cituo);  if  thd 
particular  estate  produces  grass  injurious  to  cattle;  if  animals^ 
labour  under  any  vice  or  infirmity,  &c«  In  the  first  two  caste 
the  sale  may  be  annulled  without  limitation  as  to  time;  the 
'  vendor  bemg  obliged  to  return  tlie  price^  and  make  amends  for 
'.:>  1  the  damages  and  prejudices,  unless  he  should  prove  that  he  was 

ignorant,  at  the  time  of  the  contract,  of  the  faultiness  or  defect  of 
Uss.tit.5.P.5.  the  thing;  for  then  he  is  only  obliged  to  return  the  price,  L.^. 

tiUS*  P.  5.  But,  in  the  third  case,  a  demand  must  be  instituted 
against  the  vendor  within  six  months  in  order  to  get  back  the 
price ;  and  after  these  have  elapsed,  the  purchaser  has  six  months 
[  198  ]  longer,  until  the  completion  of  the  year,  to  bring  his  action  to 
demand  that  so  much  of  the  price  may  be  returned  as  the  beast 
shall  be  less  valuable  on  account  of  the  fault  or  defect  which  was 
conc«Eiled  in  the  sale;  from  which  time  these  two  periods  of 
limitation  are  counted.  But  if  the  vendor  should  make  knowii 
the  defect  {tacha\  and  the  purchaser  should  notwithstanding 
L.66.tit5.P.5.  consent,  he  shall  not  be  able  to  revoke  the  contract,  L.66.  tit.  5. 

p.  5.  vide  Guzman^  ibid,  qusest.  61. 
§s.  Of  the  In  ^'hat  respects  price,  we  have  before  said  that  it  ought  to 

in  rtqiect  to  be  just ;  and,  consequently,  that  the  sale  may  be  annulled  if  there 
Imdfiwid™*  ^^  lesion  enorme^  or  fraud,  in  an  excess  of  half  the  just  price,  bb 
(cnguio).  well  on  the  part  of  the  vendor  as  of  the  purchaser  ^i,  L.56. 

I..56.tit.5.P.5.  tit. 5  P.  5. 

Fronrthis  principle  it  follows,  1st,  That  if  the  purchaser  or 
the  vendor  should  be  prejudiced  by  this  lesion^   the  contrti6t 


w  <■«»■ 


f|iy»  that  if  the  ffsud  or  decdt  i«  the  cause  of,  and  ipducement  to  the  sale, 
the  contract  is  null ;  but  that  if  the  fraud  intervenes  incidentally,  or  accolB» 
paaies  occeMorily  the  contract,  it  then  it  validp  according  to  the  tenor  of  the 
diflferent  cases  touched  upon  above. 
.  .^  Also  slaves.  •  ISee  L.  64.  tit.  5.  P.  5. 

'1  Unless  tibe  vendor  or  purehaser,  sajrs  Palaeiot,  referring'  to  L.5e.  titrS. 
P. 5.  ft  L«S.  tit.  1.  Lib.  lOr  Nov*  Rec.  b  willing  to  make  good  this  deficiency,  or 

'.■■■,.-^  •'  '     •         •  •   ■  ^ 
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Mghtto  be  Amended  or  annulled  within  four  years^  if  the  thing 

eustB  without  haying  undergone  much  deterioration,  L.56.  tit.5«  L.5d.tit.5.P.5. 

P.5.&L.l.tit.ll.  Lib, 5.  Rec^  which  extends  to  all  onerous  {^uiaW. 

contracts ;  and  does  not  take  place  when  purchasers  are  com-  Rm, 

pelled  to  pujrchase^,  L.6.  tit^ll.  Lib.S.  Rec    2d,  That  not-  J;[J5|^/jj,^^ 

withstanding  this  lesion,  the  sale  will  be  valid,  if  the  contracting  luJ. 

parties  agreed  and  bound  themselves  by  an  oath  that  it  should 

be  valid,  except  if  any  one  of  them  were  under  14  years  of  age^ 

L.  56.  tit  5.  P.  5.     Sd,  That  all  contracts  celebrated  between  L.5S.tit.5.P.5. 

persons  above  twen^-five  years  of  age,   although   there  may 

be  decepticm  in  the  price  {engaSlo)  not  exceeding  half  the  just 

Talne^  are  valid,  provided  there  be  no  fiaud^.  {dolo)^  L»57*  L.57.ttt5^P.4» 

tit.5.  P.  5.  &  L.  2.  titl  L  Lib.  5.  Rec,    4th,  That  artisans  cannot  J^^^^^Jj^. , 

allege  this  Jesion  ^,  by  reason  of  the  skill  which  they  are  sup*  lUe. 

posed  to  possess,  L.S.  tit.ll.  Lib. 5.  Rec.  No^^'Ju^*^ 

In  what.relates  to  the  thing  or  property  sold,  the  sale  may  be  $  4.*ortiM 
set  aside  when  there  exists  the  right  of  retracto  6  tanteo,  by  ^SuT^  cS^ 
which,  if  the  person  possessing  the  right  {el  r^rayente)  oifiera  tnei  by  iwm 
%h/^  fiame  price  as  was  agreed  upon,  the  contract  ought  to  be  ^etracto6 
renrdked,     Some  persons  may  retract  (re^aer)  by  reason  of  the  tanteo. 
qiiality  or  nature  of  the  thing  which  hath  been  sold,  and  others 
by  reason  of  the  quality  of  the  person.     The  first  are,  1st,  The 
4irect  lord  or  proprietor  {seflor  directo)^  or  the  person  who  has  a 
share  in  the  thing  sold  ^\  who  ought  to  be  preferred  to  the  rek^ 
tions  when  their  claims  come  together,   L.IS.  tit.  11.  Lib. 5.  \*it'f^^h 
fLac.     2d,  The  pi^rtner  m  the  common  property,  L.14.  tit.ll«  rm. 
Lib.fi.  Rec.  T^Mi-v-w 

'-■        '  Lib.  la  Not. 

Those  who  possess  the  right  of  retracto,  by  reason  of  the  Rae. 
quality  of  the  person,  are,  1st,  The  nearest  relation  ^  in  the  sale     C  1^^  ] 


'^  And  see  also  the  exceptions  In  the  case  of  pfupcrtjr  sold  publicly  by 
appraisement,  ad  Jin,  L.fi.  tit.  1.  Lib.  10.  Nov.  Rec.  Such,  it  is  presumed,  as 
i|  sold  at  iacUcial  sale.    See  Axeveiio  and  MaHenao  on  L.6.  tit.  1 1.  Lib.5.  Rec 

*>  Thar  b,  fraud  in  the  contract.  See  L.  3.  tit.  1 .  Lib.  10.  Nov.  Rec.,  dted. 
What  is  here  laid  down  in  the  text,  does  not  appear  very  reconcilnUe  with 
vbat  preceded  it,  nor  with  what  is  stated  in  L.9.  tit.1.  Lib.ia  Nov.  Rec. 
The  apparent  inconsistency  may,  perhaps,  be  thus  explained.  If  deceit  was 
ttl9  cause  of.  the  contract,  and  the  inducement  tb  it,  tne  contract  is  void.  If 
it  was  in  the  contract  itself  (by  buving  and  selling  too  dear  or  too  cheap),  it 
is  not  voidy  but  may  be  made  void  by  action  or  exception,  as  of  IMMMlorMi  or 
Quanio  mmorit.  See  Wood^i  In$t»  Civil  Law^  Book  3.  ch.  5.  p.  230. 
'  ^  Ib  raspectof  any  work  undertaken  or  done  in  their  respettivt  art  of 
qdlinff. 

.  •»  Also  MuferfUAaruf,  L.S.  tit.  13.  Idb.ia  Nov;  Rec.  cited.  ^  FnUukm  vri^s^ 
iuperficiario  is  he  who  possesses  a  house  or  huUding  on  the  soil  o^grOutld  of 
aiK>ther,  for  which  he  pays  some  annual  rent  (pttuioi^  Co/tdraeku  Hm^rfitmnut 
isa  contract,  observes  Wood,  in  which  a  man  hives  ^roand  to  boila  a^,  ai^a 
yeariy-ient^    See/wt  de.  £4110,  Books.  ch.5.p.839.      - 

«  Of  Uie  vendor,  adds  Palaciot,  provided  he  be  within  die  fetulti^digviaw 
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L.  I.  tit.  184 
lilhia  M«fr. 


L.7.dtlS. 
Lib.ia  Not. 


L.l.titl8. 
Lib.  10.  Not. 


L.S.tit.13. 
lib.  10.  Kbt, 
Bee. 

L.i.til.19. 
Lib.  10.  NoV< 

L.4.lklS. 
Lib»ia  Not. 

L.&^IS. 
Lib.  1&  Nor. 
Bac. 


L.«.titl8. 
Lib.  la  Not. 
Bac. 


L.9.llt19. 
LiKia  Not. 
Bcc 


of  h  pfttritaonial  or  adccstfarkl  e*tate»  and  if  thero  tate  tw6  of 
equal  degree*  thejr  shall  divide  the  esttite  between  tfaeliH  L.1S* 
tk.10.  Lib.5.  Fu^ro  BeaL  and  L.7.  tit.  11.  Lib. 5.  R^c  £d.  If 
tbis  sale  should  be  made  to  a  stranger  ^^,  the  nearest  relatian 
must  make  Use  t>f  or  ekerciM  this  right  within  nine  dxp^ 
swtering  that  he  wants  the  thing  for  himseir;  atid  hot  Mng 
disposed  ^  to  exercise  of  ayail  himself  of  hii  privilege,  this  right 
passes  to  the  next  in  degree,  L.1S.  tit.  11.  Lib.5.  Rec*  Whidi 
altera  in  this  part^  L.7.  tttlL  Lib.£.  Rec.  dd,  Thiie  bin^ 
days  run  agamst  absent  minora  ^  by  way  of  pneseriptkai,  without 
th^r  being  admitted  afterwards  to  claim  idthough  dny  uof 
allege  the  right  of  restitution  ih  integrum^  L.8.  tit  1 1.  Lib.5.  Rtti 
4th,  The  son  of  the  vendor  is  preferred  t6  his  uticU,  L«S«  titdl. 
Lib.5.  Rec  5th,  This  right  takes  place  ^  holds  %ith  fe^Miit 
to  sales  at  public  auction  ^^  the  perton  who  exerciser  it  paying^ 
the  costs,  diligences,  &&,  L.9.  tit.ll.  Lib.5.  Re6.  mh^  If 
mluiy  things  beloi^ing  to  an  anoestorial  estate  be  sold  for  oM' 
IHriee»  all  ought  to  be  taken  or  none;  but  if  they  be  told  fe^ 
different  prices,  one  may  be  takeii  without  the  other  ^^,  L.  10# 
tit  11«  Ltb.5.  Rec.  7tb,  If  the  thfaig  be  sold  on  credit^  it  foAf 
be  taken  on  giving  security  widiin  the  nine  days  to  p^y  the  priM 
for  which  it  was  agreed  to  be  sold^  L.ll.  titld.  Lib.d«  Re^ 
8tb,  That  this  right  of  ionteo  by  reason  of  reUdonship  oAf 
tiAes  place  with  respect  td  property  inherited,  md  not  that 
which  thd  vendor  acquired  by  contract  inter  wvok  ^%  L.  1 1.  tit  If. 
Lib.5.  Rec.  9th,  Hie  kijoUa^^  iM^oofdlng  td  the  custom 
{Juero)  of  Castille,  have  this  right  of  tatUeo  or  redempticm  of  tiie 


Whether  this  computation  is  to  be  according  to  the  canon  or  civil  law,  if  a 
question  which  has  its  fet^rd  taffous  supporters ;  and  there  being  no  dectar- 
atory  law  to  the  contrary^  the  Learncki  Praetior  gives  his  assent  to  the  colli* 
pu^n  of  the  canonists. 

^  And  also  if  it  shoald  be  mads  to  a  rdatioli,  sajs  Palacioif  according  i0 
the  comnum  opinion. 

^  Or  able.  -See  L.  7.  tit.  IS.  lib.  10.  Nov.  Rec.  died. 

M  Against  minors  and  absent  peraons.  See  L.  9.  ttt.  19.  Lib.  10.  Nov.  Ree^ 
cited. 

70  Bvan  ttiough  by  judicial  order.  See  1.4.  tit.  19^  Lib^K).  Nov.  Reei 
cited. 

f^  PdAiAot  says,  Axevedo^  on  L.IO.  tit.  11.  Lib.  5.  Rec  excepts  two  easei|ift 
which  one  cannot  be  taken  without  the  other,  which  see. 

7*  PalMcioi  savs,  that  Ommn  on  L.  75.  de  Toro,  n.  5.  is  of  opinion,  that 
the  same  takes  place  in  respect  of  property  acquired  bjr  the  vendor,  althous^ 
it  be  by  contract,  ifUer  vkfot^  if  he  acquired  it  from  his  ascendants.  As,  ror 
instance,  if  any  of  them  should  have  made  a  donation,  propter  m^jrtmi,  or 
should  have  given  any  of  their  property  by  way  of  mejoraf  and  that  it  is  cer- 
tain, that  tM  reason  there  b  for  its  taking  phiee  with  respect  to  property 
inherited,  exists  for  its  doing  so  With  tapect  to  the  d^icrlptiota  of  propWf 
last  mentioaed.. 
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proper^  of  their  ancestors  without  limitation  of  time  in  respect 
to  the  property  which  descended  from  their  &ther  and  grand- 
fiither  de  abuelo  arriba'^^j  L.I.  tit  4.  Lib.  4.  del  Fuero  rnejo  de 

Castillo. 

•  -  •    ••    • 

When  it  happens    that  the  pordiaser    loses  the  thing  ju-  $5.(Vteo^ 
dicially,  there  must  be  a  distinction  made   between  him  who  p^newor^of 
may  be  a  iott^  jfiif  possessor,  and  himwhomay  be  somoU^Gok/  good  or  bod 
that  IS,  he  who,  at  the  time  ot  the  purchase,  should  know  that  this  contnct 
the  thing  did  not  bebng  to  the  vendor,  7*    The  first  makes  the  b«angaiiiiuU«d., 
fruits  his  own  until  the  day  of  contestation ;  but  the  latter  is 
obliged  to  restore  tbem»  LI.  39  and  40.  tit.  28.  P.  3* 

With  r^ard  to  the  expenses  which  both  might  have  iocurred» 
it  must  be  observed  that  Garcia  de  expensis.  cap.l,pum.lO« 
distinguishes  &ur  classes  of  expenses :  The  first  are  necessary,  [  soo  3 
without  which  the  thing  will  be  destroyed;  the  second  pro- 
fitable or  advantageous  ones  which  Improve  the  thing  {mejcran) ; 
the  third,  those  of  mere  pleasure,  such  as  paintings,  &c. ;  and 
the  fourth,  those  which  are  incurred  for  the  purpose  of  gathering 
in  the  fruits. 

According  to  our  laws,  1st,  As  well  the  possessor  bondjldef 
^  he  maldjftdef  may  recover  necessaiy  expenses,  retaining  the 
tliii^   for  the  payment,    L.44.  tit  28.  P.S.      2d5   Only  the  L.44.t.ss.P.s. 
I^sessor  bond  fide  recovers  expenses  laid  out  for  the  advantage 
of  the    property  {pravechosas\  LL41,  42,  &  44.  tit  28.  P.S^  Ll.4i,49.ac44. 
Sd,  As  also  those  of  mere  taste,  L.44.  tit 28.  P.S.    4th,  Both  L.44.t.S8.P.s. 
may  deduct  the  expenses  of  the  fourth  dass^  L.42.  tit28«  P.8*  L.4S.tss.P.s. 
vide  el  Garcia^  de  expensis^  cap.  1,  2,  &,  5. 


^  But  not  from  ascendsnts  fiuther  mnored  than  them.  SeeL.  l.ttt.4. 
lib 4;  Futro  viefo  de  Catt.  cited. 

v«  Paleehg  obfterves,  that  not  only  is  a  person  said  to  possess  in  bad  fSutb, 
ivfae  knew  at  the  time  of  die  purchase  diat  the  property  did  not  belong  to 
fhe  Tendor,  but  if  he  aflerwartis  comes  to  know  it,  and  from  the  time  he  aoet 
know  h;  and  fai  so  much  is  the  latter  a  possessor  in  bad  fiuth,  that  ify^afber 
knowing  it,  he  should  make  ant  new  work  on  the  property  purduued,  and 
should  be  evicted  by  the  lawluf  owner,  be  shall  not  be  able  to  recover  tbe 
expenses  he  incurred  in  respect  thereof,  L.41.  tit.  28.  P.  5.;  and  in  the  same 
manner  he  shall  be  obligea  to  restore  die  fruits  of  the  property  recdred, 
L.99.  dtfls.  P.9. 
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C  Mf  ]  TITLE  XIV, 

OF   RENTS,    RENTING.    (dS  LOS  ABEENJDAUIEJ^TOa.) 

OiwBsSng  or     xh£  second  onerous  contract  is  that  of  renting^  by  which  one 

2J[^^    ''"^  person  lets  or  grants  to  another  the  service  or  labour  of  ~his 

person  or  beast,  or  the  use  or  enjoyment  of  a  thing,  for  a  certain 

L.i.tits.P.5.    tim^  which  must  be  paid  in  ready  money  \  L.I.  tit.8.  P.5« 

Our  laws  distinguish  renting  {el  arrendamiento)  from  letting 
{el  alquilerjy  applying  the  term  rent  to  an  estate  or  land  {heredad)p 

L.i.tiLS.P.^    and  the  latter  to  a  house  \  a  castle,  &c.,  L.  L  tit  8.  P.5. 


^  Fide emOra  WootTs  Inst,  C.L.,  p.  256 ;  1st,  Browne,  C,L.  p.  178.  It u 
i&  the  text,  that  the  price  or  reward  must  be  paid  in  ready  money;  but  ttuf^ 
appears  to  be  only  applicable  to  the  term  loguero,  not  arrendamienio ;  which 
first  term  may,  perhaps,  be  properly  rendered  wages,  or  reward,  or  remune- 
ration for  services  or  labour,  whether  of  man  or  beast :  for  by  the  ciyil  kw, 
tiie  rent  or  reward  is  not,  as  in  the  contract  of  buying  and  seUing,  confined  to 
ready  money,  but  is  extended  to  every  thing  that  consists  in  number,  weight, 
and  measure,  or  in  a  certain  quantity  of  provisions,  or  in  a  pcHtion  of  the 
fhitts;  and  vide  L.7.  tit.  11.  Lib.  10.  Nov.  Kec;  and  note  1.  Md^  and  note 
Greg,  Loo>9  L*  4*  tit  8.  P.  5.  Since  the  foregoins  part  of  thu  note  was  writ- 
ten, the  Translator  has  pocured  the  edition  of  the  text  with  the  notes  of  Dr. 
Palacioi,  professor  of  mws  in  the  University  of  Huesca,  of  which  it  will  be 
seen,  he  has  availed  himself  whenever  the  transcription  of  these  notes  or 
thdr  substance  appeared  useful.  The  Learned  Professor  observes  on  this  part 
of  the  text,  that  tne  definition  given  according  to  the  law  cited  (L.  1 .  tit  8.  r.  5.) 
belongs  to  Loguero :  that  arrendamiento,  according  to  the  same  law,  consists 
in  renting  an  estate,  or  any  other  thing  for  a  certain  rent:  that  it  is  of  Loguero 
and  o£  arrendamiento,  L.l.  tit. 8. P.  5.,  speaks;  and  of  the  word  alqwer  of 

Suilar,  that  L.  5.  iUd.,  makes  mention.  But  that  in  the  language  or  tennt 
the  present  time,  the  term  logar  is  unknown,  except  in  some  particular 
towns ;  where,  to  agree  with  a  man  for  his  services  or  labour,  to  reap,  &c.  i* 
called  logar;  and  logarMe  is  said  of  those  who  hire  themselves,  or  furnish  their 
labour  for  wages :  that  the  term  arrendar  is  made  use  of  in  speakinjg  of  rent* 
ing  or  leasing  an  estate  or  possession;  the  term  alquilar,  in  speakmg  of  the 
letting  or  hiring  any  house,  lot  of  land,  or  other  things,  for  a  certain  sura  and 
time ;  and  ajusiar  or  concertar  (to  bargain  or  agree),  is  said  in  speiddng  of 
work  done  and  performed  (las  ciras).  That  the  word  arrendador,  which  die 
text  applies  to  tne  lessor  or  person  who  lets  to  rent  or  hire,  is  applied  also 
by  the  laws,  and  without  travelling  out  of  this  8th  Title  of  the  5tn  ParOda, 
to  the  lessee  or  hirer ;  and  if  recard  is  had  to  the  common  acceptation  or  use 
of  the  day,  it  is  more  applicable  to  the  latter  than  to  the  former ;  but  that, 
properly  speaking,  the  latter  ought  to  be  called  arrendatario  (lessee  or  hirer). 
That  in  Febrero  Refbrmado,  P.  1.  tom.  S.  c.  10.  §  1.  num.  1.,  the  person  who 
lets  to  rent  or  hire,  is  called  arrendatario  s  but  that  this  is  a  mistake.  A  re- 
ference, however,  to  the  4th  edition  of  Febrero  Eeformado,  published  at 
Madrid  1807,  torn.  9.  Par.  1.  cap.  19.  §  1.  num.  1.  p.  l.,will  show  diat  the 
learned  Professor  is  deceived,  and  diat  the  reverse  and  proper  defiiudoft  it 
g^ven  to  the  word  arrendatario, 

J  The  word  cosa  is  made  use  of  in  the  text ;  but  it  is  apprehended  that 
this  is  a  typographical  error^  and  that  the  word  casa  is  meant. 
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This  contract  then  consists  in  three  things ;  in  the  consent  of  §  i*  Inwfaift   .  * 
the  parties ;  in  the  thing  or  labour  which  is  rented  or  1^ ;  and  ^q^  the  prind- 


in  the  price.  In  the  first  place  hence  it  is,  that  renting  derives  p|?*<» 
its  perfection  from  consent.  2d,'  That  all  things  capable  of  fyuxMu 
use  and  mechanical  labour  or  service,  may  be  rented  or'  hired. 
3d,  That  the  price  must  be  just,  certain,  and  in  ready  money.  ^ 
4th,  That  the  renter  or  lessor  is  obliged  to  grant  the  use  of  the 
diing  rented,  or  to  perform  the  labour  stipulated,  and  the 
lessee  or  person  hiring  to  pay  the  price  which  he  promised. 

From  the  first  principle  it  is  inferred,  1st,  That  any  one  may 
rent  who  can  sell  and  buy  ^,  the  agreement  being  for  a  certain 
time,  or  for  the  life  of  either  of  the  contracting  parties,  L.2.  L.9.Ut.8.P.s« 
tftS.  P.  5.  2d,  That  this  contract  admits  every  covenant  or 
pact  that  may  not  be  opposed  to  the  laws  and  good  customs, 
L.2.  tit.  8.  P.  5.  Sd,  Hiat  if  the  tenant  or  lessee  holds  three 
days  beyond  the  time  agreed  on,  the  renting  is  presumed '  to 
continue  for  another  year  under  the  like  covenants.  But  if  he 
should  be  lessee  or  tenant  of  a  house,  tower  {torre\  or  other 
building,  such  presumption  does  not  take  place,  for  the  reason 
assigned  by  L.26.  tit 8.  P.  5.  L.9atit8.P.s. 

From  the  second  principle  it  results^  1st,  That  all  things  majr 
be  rented  or  let,  from  the  use  whereof  we  can  derive  advantage^; 
attd  also  the  usufruct  of  an  estate,  vineyard,  or  other  Uke  things 
L.S.  tit  8.  P.  5.     2d,  The  work  and  labour  of  others,  LI.  3.  9^  L.3.tit.8.P,& 

•  #«      mm      A.* A.    t%      T%    m  XjLS*  9*  lO*  1 1. 

10,  11.  tit  8.  P.  6.  tit.8.P.s. 

From  the  third  principle  it  arises,   1st,  Tliat  the  price  or     [  203  ] 
amount  of  the  rent  ought  to  be  regulated  according  to  the  law 
or  custom  of  the  place  ^,  or  by  agreement  of  the  parties,  L.4.  Ii.4.t.8.P.5. 
tits.  P.5.%  and  as  regards  the  wages  of  daily  labourers,  it  ia 
provided  that  they  be  regulated  or  fixed  by  the  town  councils 


9  See  note  *,  p.  2S4.  aide, 

4  Palacioi  says,  L.2.  tit  8;  P.  5.  specifies  Torious  persons,  who,  though  they 
may  buy  and  s^U,  cannot  take  on  lease  or  hire,  lands  {campot).  Those  tare 
eaUUrot  and  officers  of  the  kinfi;'s  court;  and  he  refers  to  tit  10.  Lib. la 
NoT.Rec  for  information  as  to  those  who  cannot  rent  or  hire  the  royal 
rent^  or  those  of  any  town  wherein  they  hold. or  exercise  their  offices. 

*  It  b  not  only  presumed,  says  Palaciot,  but  is  positively  known,  snd  is 
dettr  according  to  L.20.  tit.8.P.5.,  cited;  and  by  L. 5.  tit.  10.  Lib. la  Nov. 
Rec.,  farmers  and  landlords  are  obliged  to  ^ve  each  other  notice  to  quit  at  the 
begmning  of  the  last  year  of  the  term;  if  not,  the  term  continues  oier  for 
snotller  vear. 

'Hf^  referienee  to  the  time  of  renting. 

f  tt't&e  ibtfence  of  all  which,  if  the  rent  u  pajrable  yearly,  it  must  be  pnt' 
at  Ihf  itM  cHT  the  year ;  and  when  it  is  payable  out  of  the  fruits,  it  is  not  dam 
bdbre  ilie  crop  or  harvest  is  reaped.  Vidt  the  law  quoted  in  the  text,  and 
aota  1.  Gng.  Lop*  on  ditto. 

S 
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L.4.tfi.f9.        or  corporations  ^  L.8.  dLll,  lib. 7.  Reo.    34  That  it  ought 
ms.  Nor.      t^  1^  p^^  ^^  ^^  ^g  stipulated,  and  if  none  be  appointed,  at 

L.4.tit8.P.5.     the  end  of  the  year,   l^it.  tit 8.  P. 5.,  but  the  wages  of  nie- 

l^.tit%         cbariics  must  be  paid  daity,  L.4,  tit  11 .  Lib.  7.  Rec.     3d,  That  if 

]^^ '    ^*       the  rent  be  not  paid  at  the  appobted  time,  the  landlord  oc 

lessor  may  ou$t  or  r^noi^  the  tenant  or  lessee,  it  being  always 
understood  that  for  the  sati^fiiction  of  the  rent  he  has  a  tacit 
mortgage  on  whatever  is  found  belonging  to  the  latter  on  the 

L.5.tit.t.P.^.    premises  rented^.  If  5.  tit  8^  P.  5.     4th,  That  the  lessee  being 

punctual  in  the  payment  of  the  rent,  cannot  be  dispossessed  or 

L.6.tit.8.P.5.    ousted  ^^,  except   in  the  cases  expressed    by  L.6.  tit  8.  P.  5. 
^  5th,  That  if  the  thing  rented   be  sold  within  the  term,  the 

lessee  ought  to  give  it  up ;  but  the  vendor  is  obliged  to  make 
good  to  him  a  share  of  the  price  proportioned  to  the  time  thai 
remains  to  complete  the  term,  unless  it  shall  have  been  other* 
wise  covenanted.  ^^ 

Ytom  the  fourth  priaci[dd  it  is  inferred,  1st,  That  at  the 
expiration  of  the  term,  the  thing  imist  be  restored  to  the  renter 
or  lessor;  and  in  case  of  delay  or  refusal  '^  on  the  part  of  the 
tenant  or  lessee,  he  shall  restore  doubls  the  amount  ^\  and  make 

I..i8.tit.8.P.5.  good  the  damages  and  deterioraticm^  L.I8.  tit 8.  P.5.     2d. 

That  the  tenant  or  lessee  of  an  estate  ought  not  to  pay  the  rent 
or  price  if  any  calamity,  war,  fire,  &c.,  should  arise,  which  may. 
<}estroy  the  fruits  or  produce,  unless  it  should  have  been  cq* 
venanted  to  the  contrary,  or  unless  this  loss  may  be  compen* 

Ll.fs,4ss.t8.  sated  from  the  abundance  of  other  year^  ^^  LL22  &  23.  tit  8. 

P.  3.  3d,  That  if  the  estate  produces  double  fruitS)  or  gives  a 
Auible  return,  not  by  reason  of  the  induiybryi  but  by  th^  m^ 


<  Or  the  wages  may  be  fixed  by  agreement  between  the  labourers  and  their 
employers.     Ftde  note  l .  ttt.  26.  Lib.  8.  Nov.  Rec. 

^  Palaciot  observes,  if  they  should  have  been  put  there  with  the  knowledge 
of  the  owner,  referring  to  L.  5.  tit.  8.  P.  5.  Qiuere^  if  beasts  belooeinff  to  the 
plough,  and  things  necessary  to  tilling  and  cultivating  the  ground  of  lessee, 
can  be  distrained? 

10  Until,  says  Palacioi,  the  term  be  concluded;  and  that  it  is  to  be  oIh 
served,  that  L.  6.  dt.  8.  P.  5.  cited,  does  not  speaJt  of  lessees  or  tenants  oC 
estates  {htredadet),  but  of  tenants  or  lessees  of  houses. 

11  Or  the  lease  should  have  been  granted  for  the  Hfe  of  either  lessee  or 
lessor  perpetually. 

^*  L.  18.  tit.  8.  P.  5.  says,  until  sentence  given  against  him  (lessee). 

*s  Palaciot  says,  the  restitution  or  payment  of  double  the  amount  ia  such 
case,  is  not  practised. 

'4  Either  former  or  subsequent.  See  L. 25.  tit 8.  P. 5.,  cited:  provided, 
adds  Palaciot^  according  to  the  law  22,  ibid,^  the  event  by  which  the  produce 
is  destroyed  should  not  oe  one  of  those  accidents  often  accustomed  to  nappen ; 
and  he  refers  also  to  Greg,  Lop.  Gl.  5.  on  the  same  law ;  or  unless  it  moitkl 
be  the  custom  of  the  place  for  this  loss  to  belong  or  attach  to  the  lessee. 
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liovstkni  or  aogmdntatba  ^^  of  the  thing,  die  priee  or  rent  ou^t 
to  be  doubled,  L.28.  tit  8.  P.  5.  4tb,  That  the  fall  annual  L.2s.tii.».  | 
sriarj  or  stipend  of  schocJniasters  must  be  paid,  although  they 
^  before  the  eompletion  of  the  year,  because  the  instruction 
was  not  WBiitiiig  from  their  fault  But  the  heirs  of  an  advocate 
who  dioaki  die  before  the  completion  of  the  suit»  and  those  of 
a  OMcfaanic  or  tradesman  who  undertook  to  perform  any  work, 
camiot  reeover  the  entire  wages  or  price,  unless  they  provide 
as  equidly  competent  advocate  or  workman  to  finish  what  was  C  ^^  1 
begaii^  L.9.  tit  8.  P. 5.  5th,  That  theperscm  letting  any  thing  l^  L.9.tit.8.P.5. 
is  responsible  for  the  damages  which  may  accrue  to  the  hirer 
by  reason  of  its  inutility  or  defect,  exc^t  in  the  case^^  pro- 
vided by  L.14.  tits.  P.5.  6th,  That  if  the  lesscnrs  or  landlords,  L.i4.tit8.P.5. 
or  others,  by  reason  of  any  right  that  they  may  possess  over 
the  thing  rented,  of  which  the  lessors  or  landlords  were  cog- 
nisant,  should  impede  or  obstruct  the  lessees  or  tenants  in  the 
use^of  \tf  they  ought  to  pay  to  the  latter  the  damages  and  pre- 
judices occasioned  by  such  obstruction'®,  L*  21.  tit  8.  P.  5.  L^ttlts,P^. 
7A»  That  the  herdsman,  or  keeper  of  cattle,  shall  satisfy  the 
dmtiam  done  by  the  animals,  which  proceeds  from  his  fault, 
L.I5.  tits.  P.  5.  8th,  That  the  master  workman  who  shall  L.i5^t.8.P.5* 
have  undertaken  any  work  by  the  job  or  lump,  is  obliged  to  do 
it  over  again,  or  to  return  the  price  with  the  damage,  if  it 
should  tumble  down  while  it  is  building,  or  if  after  it  is  finished^ 
in  ^  opinion  of  honest  men  of  his  calling,  it  should  be  judged 
&ulty  and  dangerous  through  his  fault,  L.16.  tit 8.  P.  5.  But  L.l6.t8.P.5. 
if  the  work  should  be  undertaken  under  the  agreement  of  paying 
the  price  after  it  is  finished,  the  payment  cannot  be  delayed 
under  the  pretext  of  its  not  being  considered  good,  because  the 
inspection  of  skilful  persons  will  be  sufficient  to  destroy  this 
excuse.  And  if  the  agreement  were  to  pay  on  the  work  being 
done  to  the  satisfiurtion  of  him  who  ordered  it  to  be  done,  and 
that  till  then  it  should  be  at  the  risk  of  the  workmen,  if  this 
approbation  should  be  deferred  through  the  fault  of  the  former, 
from  the  period  of  this  delay,  all  deterioration  ought  to  be  at 
his  risk,  provided  it  does  not  arise  from  the  fiuiltiness  or  defect 
of  the  work,  L.  1 7.  tit  8.  P.  5.  L.17.tit8.  V.B. 

^  That  iiy  accidental.     See  also  Greg.  Lop,  Gl.  6.  on  L.  25.  tit.S.  P.  5., 


l^  Such  af  casks  or  vessels  for  holding  wine,  oil,  &c. 

^  With  respect  to  bad  grass  in  a  pasture  or  meadow,  of  which  the  lessor 
was  iniorant    See  L.  14.  tit.  8.  P.  5.  cited. 

^*  See  the  amplifications  and  limitations  to  this  contained  in  L.  31.  tits. 
P.  5.  dted. 
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Ij«  8«t«  8*  F*  5« 


Hence  it  follows,  lOth,  That  the  freighter  of  a  ship  must  pay 
'  the  value  of  the  thing  that  shall  be  laden  in  it,  with  all  pre- 
judices to  the  owner  of  it,  if  it  was  endangered  or  broken  by  the 

L.i3.t.8.?.5.    fault  of  the  former,  L.1S.  tit.8-  P.5.  *^     1 1th,  That  a  carrier  of 

goods  is  liable  to  the  same  penalty,  if  they  be  lost  through  his? 
fault,  L,8.  tits.  V.SJ^^  12th,  That  every  error  of  an  artist  oUr 
professor,  from  which  loss  or  deterioration  may  arise  to  the  thing 
which  he  took  imder  his  charge,  induces  the  obligation,  on  his 
part,  of  satisfying  or  paying  the  value  of  it'-'^  L.10.  titS.  P.5. 
ISth,  That  if  the  lessor  or  lessee  should  die  within  the  term, 
the  reciprocal  obligations  pass,  or  are  transferred  to  the  heirs  of 
both  ^%  except  that  the  thing  rented  were  the  usufruct  of  an 
estate ;  because  being  perscmal,  the  lease  or  term  will  expire  with 
the  death  of  the  lessee,  LI. 2  &  S.  tit.8.  P. 5.  14tb,  That  the 
owner  of  a  warehouse  is  not  answerable  for  the  things  placed 
there  by  the  tenant  or  lessee  ^ ;  but  he  is  not  by  this  absolved 
ftota  the  obligation  of  paying  the  damages  occasioned  by  his 

]:«95.tSt8;P.5.' fault  or  fraud,  L.25.  tit 8.  P.5.     15th,  That  innkeepers ^^  are 

responsible  for  the  property  of  their  guests,  because  they  ought 
to  exercise  hospitality  vrith  good  faith,  and  return,  or  justify  the 
confidence  placed  in  them,  LI.  26  &  27.  tit  8.  P.  5.  16th,  That 
as  the  lessee  or  tenant  is  obliged  to  pay  the  damages  which  the 
thing  shall  sustain  while  in  his  possession,  in  the  same  way 
the  lessor  Or  landlord  ought  to  satisfy  the  lessee  or  tenant  for 
the  value  of  the  improvements  which,  by  hjs  industry,  the  pro- 
perty rented  hath  undergone  ^^  L.24.  tit.8.  P. 5. 


L.l0.t.8;F.5» 
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LLS&  S.t.8. 
P.5. 


LLSSarSt. 
tit.8.P.5. 


L.94.t.8.P.5. 


'9  SeeL.  13.  tit.8.  P.5.  cited. 

^  See  also  L.8.  tit.8.  P. 5.  cited. 

^  This  extends  to  physicians,  surgeons,  farriers,  &c.  SeeL.  10.  tit.8.  P. 5. 
cited. 

^  Palacioi  says,  that  this  is  not  understood  with  respect  to  particular  suc- 
cessors, nor  to  those  of  an  intail.  And  for  a  clearer  comprenension  of  the 
difference,  he  refers  to  Crom»  var  res.  Lib.  2.  cap.  3.  to  MuriUo  cur.  jus*  can.  this 
title.  Ferraris  prompta  Biblioth.  verb.  Locatio;  Febrero  refomiado,  p.  1.  c.  10. 
§  1 .  torn.  2. 

^  Unless  he  undertook  their  charge  or  custody.  See  }j.^S.  tit.8.  P. 5. 
dted. 

^^  Also  owners,  See.  of  vessels ;  and  this  responsibility  extends  to  loss  by 
negligence,  theft, &c.    SeeL. 26.  tit.8.  p. 5.  cited. 

«^  Palacios  says,  it  must  be  observed  by  way  of  conclusion  to  this  title,  that 
by  a  royal  order  of  Slst  June,  1768,  it  is  forbidden  to  tenants  or  lessees  to 
underlet  the  lands  rented  to  them,  which  order  it  is  necessary  to  bear  in  mind, 
because  Gomez.  2.  var  res.  cap.  5.  n.  1 1.,  and  some  others  allege,  that  the  tenant 
or  lessee  may  under-let  that  which  was  rented  to  him.  The  royal  order,  how- 
ever, referred  to  by  the  Learned  Professor,  is  not  found  in  the  Chrtmoiogical 
Index  of  Pragmatieas,  ^c,  to  the  Nov,  Rec. 


«  * 
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TITLE  XV.  [  206  ] 

OF   PARTNERSHIP   OR   SOCIETY. 

1  HE  third  onerous  contract  is  that  of  partnership,  which  is  a  Cap.  i.  Of 
union  of  two  or  more  men,  formed  with  die  intention  of  making  fiJ^J^JjJ*  *^ 
gain  from  their  joint  stock,  assodating  themselves  with  one 
another,  L.l.  titlO.  P.5.  L.i.at-iaP.^. 

There  is  a  partnership  which  is  called  universal  or  general, 
by  which  all  the  property  of  the  partners  present  and  future  is 
joined  U^ther.  The  other  is  particular,  as  regards  certain 
specific  things  or  objects.  All  partnership  must  have  for  its 
object  an  honest  and  just  purpose,  and  which  must  not  be  op- 
posed to  good  manners  or  customs,  of  which  examples  are  given 
in  LI.  2  &  9.  titlO.  P.S.  R5?* ^"*;*^' 

Hence  proceed  the  following  axioms:  1st,  That  partnership  §  i.  Upon  what 
is  a  contract  which  derives  all  its  force  from  the  consent  of  the  Sdety  U  «ab- 
'  partners.     2d,  That  all  profits  and  losses  arising  from  the  things  Urfwd. 
which  should  be  brought  into   the  partnership  be   common. 
Sd,  That  it  proceed  from  good  &ith. 

From  the  first  axiom  it  follows:  1st,  That  partnership  may 
be  formed,  tacitly  or  expressly,  by  mere  parole  agreement,  by 
instrument  or  deed,  by  mensagero^  &c.,  L.7.  tit.10.  P.5.  2d,  That  L.7.titl0.P.i. 
all  persons  may  enter  into  it,  with  exception  of  the  madman  ^ 
and  minor  under  fourteen  years ;  but  the  minor  under  twenty-five 
years  has  always  the  right  of  restitution   in  integrum  against 
the  damages  or  fraud  which  he  may  suffer,  L.I.  tit.10.  P.5.  L.i.tit.io.P.5 
5d,  That  this  contract  can  only  be  made  for  a  certain  time  or 
for  the  life  of  the  partners,  but  never  for  that  of  their  heirs, 
unless  it  be  a  partnership  of  rent  regarding  things  belonging  to 
the  crown  or  any  corporatioi^,  L.l.  tit.10.  P.5.     This  does  not  L.i.UtiaP.5. 
prevent  the  heirs  from  being  responsible  by  reason  of  the  passive 
T^^tions  which  their  ancestors  and  members  of  the  partnership 
transmitted  to  them,  L.17.  titlO.  P.S.     4th,  That  from  the  day  L.i7.t.io.P.5. 
in  which  the  partnership  was  formed,  there  is  no  necessity  for  a 
formal  delivery  of  the  things,  in  order  to  their  being  considered 
cojnmon  to  the  partners  in  their  use  and  right  of  them,  except 


'  Paiacios  observes,  that  every  person  who  cannot  consent,  by  what  reaaoa 
soever  it  may  be,  is  unable  to  nuike  this,  or  any  other  contract. 
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actions  of  seignory  or  dominion  %  find  against  debtors,  for  whicb, 

in  order  to  their  being  rendered  common,  an  express  power  or 

[  207  ]      authority  is  required  from  the  lord  or  proprietor,  or  the  creditor, 

L^.tit.iaP.5.   L,6.  titlO.  P. 5. 

From  the  second  axiom  it  is  inferred,  1st,  That  the  distribu- 
tion or  partition  of  losses  and  gains  may  depend  upon  the  will  of 
the  partners,  provided  it  be  proportioned  to  the  capital  or  labour 

L.4,tiLio.P^  of  the  partners,  hA.  tit.l0.  P.5.     2d,  That  the  partnership 

called  leonine  is  not  valid,  by  which  one  partner  is  deprived  of 

h.4.A10.V.S.  all  gain,  and  charged  with  all  loss  ^  L.4.  titlO*  R5.    Sd,  That 

if  the  contracting  parties  do  not  determine  the  gwit  or  losses, 
they  shall  be  equal  ^ ;  and  if  the  gains  are  determined,  and  not 
the  losses,  the  latter  shall  be  proportioned  to  the  former,  and 

I#3.tit.io.P.5.  trice  versdf  L.  3.  tit  10.  P.  5.     That  the  injuries  arising  from  the 

fiiult  of  any  particular  partner  are  charg€»ble  entirely  to  him  \ 

L.7.tit.iaP.5.  L.7.  tit  10.  P.  5.     5th,  That  if  the  determination  of  these  gains 

or  losses  be  left  to  the  decision  of  a  third  person,  provided  such 
decision  be  not  conformable  to  the  said  rules,  it  ought  to  be 

Z*5.ttt.lo.P.^.  reformed  by  experienced  persons,  L.  5.  tit  10.  P.  5.     6th,  That 

in  particular  or  limited  partnership,  as  regards  gain  or  loss, 

Lb7.titiaP*5.  only  the  things  specified  enter  into  oommunioo,   L.7.  tit.  10. 

P.5. 

To  the  third  axiom  appertains,  1st,  That  one  partner  cannot 


•mt 


*  Palaciot  says,  thb  means,  that  if  any  of  the  partners  should  have  a 
•dgnory  or  jurisdiction  (manorial  jurisdiction),  the  other  partners  cannot 
exercise  this  jurisdiction,  unless  special  power  should  have  been  given  to  them 
for  the  purpose.  Also,  if  one  partner  snould  have  any  debts  due  to  him  (indi- 
vidually is  meant),  the  other  |>artners  cannot  demand  or  sue  for  those  debts> 
without  a  like  power  or  authority. 

3  Palaciot  here  observes,  that  the  partnership  in  which  it  is  agreed,  that  one 

rtner  shall  bear  the  whole  loss,  may  be  valia ;  and  that  this  is  laid  down  in 
4.  tit.  10.  P.  5.  which  says,  6  se  fasenpUyto  que  perdiesen  en  la  compmma 
en  aquellai  eostu  que  usan,  que  non  oviete  parte  en  la  perdida  ;  tales  pleytot 
e&mo  ettot  valen  e  deben  ter  guardadot.  Such,  he  adds,  would  be  the  caiie» 
where  one  partner  should  contribute  a  thousand  dollars  capital,  and  the  other 
partner  his  labour ;  with  the  agreement,  that  if  they  lost,  the  capital  so  con- 
tributed should  be  lost  by  the  former.  Qmare,  however,  if  the  loss  should 
extend  beyond  the  amount  of  the  thousand  dollars  contributed  by  the  one 
partner,  would  not  each  partner  be  liable  to  his  moiety  or  proportion  of  such 
excess  of  loss?  The  L^med  Professor  concludes  by  statmg,  that  a  partner- 
ship is  therefore  termed  leoniney  when  it  has  been  agreed  that  one  partner  may 
have  all  the  gain,  and  bear  no  share  in  the  loss,  or  that  all  the  loss  should  be 
his^  and  he  snould  be  entitled  to  no  part  of  the  gain,  and  that  this  is  not 
valid.  It  may  be  observed,  that  the  epithet  leonine,  is  taken  firom  the  divi- 
•ion  made  by  the  lion  in  the  fable. 

*^  Proportionably,  it  is  presumed,  to  the  goods,  &c.,  brought  into  the  stock. 
This  observation,  it  is  found,  is  confirmed  by  Palaciot,  who  says  that  what  is 
above  stated,  is  implied  or  understood  in  the  text. 

^  But  a  partner  was  obliged  to  observe  only  the  same  ordioaiy  care  and 
dOigence  in  the  afl&irs  of  w  partnership  which  he  observed  in  keeping  hi» 
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exact  more  care  from  the  other  than  what  he  bestows  on  hU 
own  property  or  affairs,  L.7.  tit  10.  P.  5/    2d,  That  this  good  I^7.titio.ni. 
faith  and  care  ought  to  accompany  all  the  afiairs  of  the  co-part- 
nership, so  that  the  prejudice  or  loss  caused  in  one  firm  or 
branch  of  commerce  by  the  fault  of  one  of  the  partners  cannot 
be  compensated  or  set  off  by  the  gain  which  he  should  make 
for  them  in  another  ^  L.IS.  tit,  10.  P. 5.     Sd,  That  the  debts  L.is.tiaP.s. 
conUncted  and  expenses  incurred  for  the  utility  off  the  company. 
Of  of  him  who  shall  be  commissioned  in  the  service  of  the 
partners  are  to  be  common,  L.  16.  tit  10.  P.5.    4th,  That  when  L.is.t.io.p.5. 
any  person  is  induced  by  the  fraud  of  another  to  form  a  00-part- 
nership,  he  is  not  bound  to  observe  the  contract  after  tM| 
disooven  the  fraud ;  jhx  to  fulfil  the  covenant  of  not  prosecuting 
46  other  on  account  of  it,  L.5.  tit  10.  P. 5-     5th,  That  if  par-  L.3.iit.io.P.s. 
tition  bath  been  made  by  one  of  the  partners  of  gains  fraudulently 
Of  improperly  acquired,   and  for  this  reason  he  hath  been 
obliged  to  restore  them  to  the  party  injured,  the  partners  shaft 
be   bound   equally  to   restore  the  portion  which  they  hat« 
i«spectively  obtained  in  the  partition,  if  they  were  ignorant  of 
the  bad  faith  of  their  partner ;  but  if  they  had  knowledge  of  it,      C  ^08  ] 
they  shall  be  obliged  to  satisfy  the  party  aggrieved  in  equal 
portions®,  L.8.  tit  10.  P.5.     It  being  the  duty  of  persons  who  I*.8.tio,P,5. 
form  a  partnership  to  act  towards  one  another  as  brothers, 
L.I.  titlO.  P. 5.;  it  follows,  1st,  That  on  account  of  debt  one  L.l.tit.iaP.5. 
partner  cannot  sue  the  other  for  more  than  he  is  able  to  pay, 
leaving  him  a  sufficiency  to  subsist  on  if  he  has  not  wherewithal 
to  obtain  it,  L.15.  tit  10.  P.  5.     2d,  That  if  the  administrator  L.i5.tiaP.5. 
of  the  company  ^  should  give  to  any  of  the  other  partners  their 
shares  without  notice  to  the  r^st,  and  the  administrator  should 
come  to  poverty  or  be  insolvent,  there  shall  be  another  par- 
tition made;  and  if  the  other  partners  were  aware  of  it  and  did 
not  demand  in  time  their  proportions,  this  collation  shall  not  be 
formed,   L.15.  tit  10.  P.  5.     3d,  That  if  any  of  the  partners  L.i5.t.io.P.5. 
should  take  any  thing  belonging  to  the  company  without  the 


own  private  property,  and  proof  of  this  being  done,  would  absolve  him  from 
the  entire  or  particular  loss.     Vide  L.  7.  tit.  10.  P.5.9  quoted  in  the  text. 

•  Vide  note  *,  ante, 

7  This  is  brought  more  within  the  meaning  of  the  Law  13.  tit.  10.  P.  5. 
cited  in  the  text,  than  given  as  the  literal  translation  of  the  text.  See  this 
law,  and  Greg,  Lop,  GI.4  &  5.  thereon. 

•  And  this  whether  they  have  received  any  part  of  the  gains  or  not.  Vide 
the  Law  S.  tit.  10.  P.  5.  quoted  in  the  text. 

9  That  is  to  say,  one  of  the  partners  administering  the  afiairs  of  the  com- 
pany.    FtdSr  the  L.  1 5.  tit.  10.  P*  5.  quoted  in  the  text. 
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knowledge  of  the  rest,  he  cannot  be  prosecuted  for  theft,  unless 
lUi7.t.iaP.5.  there  should  exist  evident  proofs  of  it,  L.17.  tit.  10.  P.  5. 
S  s.  Of  the  From  these  principles  it  is  evident,  1st,  That  the  copartner- 

im^iStrin^  ship  is  at  end  by  the  renqn^iatioii  of  janj  of  the  partners ;  and  if 
dlMolTed.  this  renunciation  was  made  before  the  term  agreed  upon,  or 

before  the  object  or/ business  was  completed  for  which  the  part- 
nership was  formed,    he  is  obliged  to  satisfy  the  others  the 
LpiLC^a^^^dfunag^s.  and  pre)i%diceis  oijqasioned  by  reason  tbereci^  LrJlv 
"  «:» "    tifpj^0.,^ffi*    llUs  re^qunciation  ought  not  to  be  frau4uient;  £qs 
.  .V  , ,!-  ,    if.Jyt  be^jprgyefl  such,. all  the  profits  firopn  thenceforward  become 
co]p[]^Q^  mnong  the  .ptber.  partners,  and  the  lossjes  appertain 
L.i»>t.io,P.5«  explosively  to  the, one  who  fraudulently  renounced,  L.12.  tit.lOb 

P*^^  , .^  ThjAt  the  partnership  is  also  at  an  end  by  the  natural 
I*iia%io*P.5.  or  civil  death  of  any  of  the  partners,  L.10.  tit  10.  P.  5.     3d,  By; 

a  5j^if}Q,  of  property,  L.10.  titlQ.  P.  5.    4tb,  By  the  destruc- 

<  ti9p,oiC.  the  thing  wbiph  was  the  object  q(  the  contract,  L.l<)^ 

tiMO*  t^*5«    5th,  By  reason  of  the  bad  temper  or  disp^sitipn  of 

any  of  (he  partners,  or  the  non-observance  of  the  covenants  gr 

L.i4.t.io.P.5.  termsi  of  the, contract ^^,  L.  14., tit  10.  P. 5*     6th^  For  the  clo^ 

or  discharge  of  the  accounts,  the  administrator  is  obliged.to 
present,  to  the  company  not  only  the  cash  book,  but  also  the 
JQumaJ. — Escovar  Mufioz  de  ratiociniisj  cap.  10.  An.  SB.  al  4U 


'^  These  two,  says  PaladoSf  are  not  modes  of  dissolving  copartnership,  but 
jost  causes  for  the  renunciation  or  separation  from  it  by  him  who  sufien 
unjuitly. 


-'^     • 
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TITLE  XVI.  [  209  ] 

OF   EXCHANGE    OR   PERMUTATION. 

MBE  fourth  (merous  contract  is  that  of  exchange  or  permut-  Gap^i.  Of 
ation.     Exchange  is  to  give  and  deliver  a  specific  or  particular  ^mmMation. 
tlungfbr  another,  L.I.  tit. 6.  P. 5.     To  exchange  it  is  not  ne-  L.i.tit.6.P.5, 
cessary  for  the  things  exchanged  to  be  present,  nor  that  the  con- 
sent of  the  parties  be  expressed  by  word ;  for  the  act  of  receiv- 
ing the  thing  by  one  of  the  persons  bartering  will  be  su£Scient  ^ 
L.l.tit.6.  P.5.  L.i.tit«.P.s. 

This  contract  bears  a  total  resemblance  ^  to  that  of  purchase 
and  sale,  L.2.  tit.6.  P.5.  Under  this  principle  we  establish,  L.2-««t-6.P.5. 
1st,  That  no  one  can  exchange  who  cannot  sell  and  buy,  L.2.  Ii.«.tite.P.5. 
tft.6.  P.  5.  2d,  That  only  that  can  be  exchanged  which  is  ca- 
pable of  being  purchased  ^,  except  spiritual  things,  which, 
although  they  cannot  be  sold,  may  be  exchanged  ^  with  the  per- 
mission of  the  prelate  who  has  jurisdiction  over  them  ^, 
L.2.  tit  6.  P. 5.     3d,  That  when  once  this  contract  is  perfected  L.s.tit.6.P.s. 


1  Palacios  says,  that  L.  1.  tit.6.  P. 5.  does  not  specify  any  exchange  which 
may  not  be  made  by  parol.  That,  by  the  law,  ttiree  modes  of  making  an 
exchange  are  referred  to ;  and  in  the  third,  to  which,  it  appears,  the  text 
refers,  it  thus  declares:—- "When  an  exchange  is  made  bv  parol,  which  is 
afterwards  fulfilled  by  the  act  of  both,  or  one  of  the  parties.  Nor  can  it  be 
said,  that  by  the  mere  receipt  of  the  thing  by  one  of  the  parties,  without  having 
manifested  an  intention  of  making  this  contract,  does  an  exchange  take  place. 

^  QiuBre,  Vide  the  difference  noticed  bv  Brown,  1  st  vol.  book  2.  c.  1 1 .  p.  J7 1  • 
Wood's  IntU  C,  L,  p.  235.  By  the  civil  law,  exchange  was  not  perfected  by 
bare  consent.  Actual  permutation  must  take  place  before  the  contract  was 
perfect;  for  from  an  agreement  to  exchange,  no  action  arose,  (but  vide  L.  1. 
tit.  1.  Lib.  IT).  Nov.  Rec.)  nor  could  the  risk  be  transferred  from  one  to  another 
before  actual  permutation. 

9  Palacios  says,  it  is  to  be  observed,  that  the  property  of  another  person 
can  be  bought,  and  the  purchase  will  be  valid  to  various  effects.  L.  28.  de 
cofUr.empt,  LI.  5 1.&  55.  tit.5.  P.  5.  and  which  cannot  be  exchanged,  nor 
would  the  exchan^  be  valid.  L.  1.  tit.6.  P.  5.  Cur.  PhlRp,  com,  ter.  Lib.  1.  c.  19. 

4  By  other  spintual  persons,  observes  Palacios^  but  not  by  temporal  or  lay 
persons. 

^  But  this  requisite,  the  same  learned  Professor  also  states,  is  not  alone 
sufficient ;  for  various  are  the  others,  besides  this,  which  are  necessary,  in  order 
that  spiritual  thines  may  be  exchanged;  but  he  adds,  that  this  belongs  to  the 
canomsts,  and  refers  to  Muriilo  curs,  jur,  can,  tit  de  ver,  permut.  He  fur- 
ther observes,  that  prebends  and  other  ecclesiastical  livings  (piexas,)  cannot  be 
bartered  without  the  royal  permission,  in  virtue  of  the  concordate  with  the 
court  of  Rome,  the  collation  and  canonical  institution  to  them  relating  only  to 
the  ordinary  diocesan.  He  quotes  Febrero  Rc/ormado,  tom.  1.  P.  1.  c.  17. 
n.5.  p.  392.  4th  ed. 
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by  consent,  it  must  be  fulfilled  %  or  the  Interest  or  damages 
(irUereses)  paid  to  the  party  suffering  by  hun  who  repents  or 

L.s.tit6.P.5.    refuses^,  L. 3.  tit 6.  P. 5.     4th,  That  permutation  is  annulled 

and  extinguished  by  the  same  modes  and  for  the  same  reasons 
that  purchase  and  sale  are,  the  persons  exchanging  being  bound 
to  the  warranty  or  security  {eviccion)  of  the  things  exchanged, 

L.4.tit6«P.5.     L.4.  tit  6.  P. 5. 

Cqkt.  Of  bilk  Under  these  same  general  rules  is  found  established  in  Spain 
^  "^  the  business  or  traffic  termed  coUbisiica  ^,  or  the  exchange  of 
letters  or  bills  ^,  which  is  the  permutation  of  monies  for  the  purr 
pose  of  remitting  money  from  one  part  or  country  to  another,  L.4. 
tit  1 8.  Lib.  5.  Rec^^  Limiting  our  discourse  to  the  subject  of  the 
exchai^  of  bills,  it  is  evident  by  its  nature^  1st,  That  for  the 
perfection  and  fulfilment  of  this  contract  four  persons  intervene. 
He  who  draws  the  bill  ^' ;  he  on  whom  it  is  drawn  ^^ ;  he  who 
delirerB  or  pays  the  money  for  it,  and  he  in  whose  fiiyour  it  is 
dl'a^n^^;  aldiough  it  is  possible  that  these  two  last  circunv- 
stances  concur  in  one  person*  '^    Sd,  That  when  once  the  bill 

^  Quanre.    fide  note  ^^  anie;  but  also  «uErL.l.  de.l.  Ub.  10.  Nov.Rec. 

7  Pa/a(^confinii8  what  has  bettnobseiTed  in  notes  S&S.»  which  were  iDi^ 
before  the  ediuon  of  the  text  bj  \he  learned  Profewor  came  under  the 
notice  of  die  Translator.  He  states,  that  by  die  law  of  the  Pariidas,  exchange 
was  not  perfected  by  consent  alone,  or  by  parol  promise  {por  palabrat,)  That 
when  it  was  made  by  parol  and  promise,  that  is,  by  stipulation,  he  who 
repented,  or  became  unwilling  to  fulfil  the  exchatige,  might  be  compelled  to 
carry  it  into  execution,  or  to  pay  to  the  other  par^  the  damages  and  preju- 
\  dices  which  resulted  to  him  b^  its  non-f\ilfUment.  That  when  it  was  made  b^ 
parol,  or  bv  nude  pact,  a  distinction  was  made  i  if  one  party  fulfilled  his 
part,  and  the  other  refused  to  perform  his,  it  was  in^  the  election  of  him  who 
nad  fulfilled  hb  agreement,  either  to  recoyer  bade  his  thing  or  property,  or  to 
demand  the  damages  and  prejudices  which  resulted  to  him  by  reason  tnfereofi 
but  that  if  neither  had  deUvered  the  thing  agreed,  dther  of  them  might  freely 
repent,  without  being  able  to  be  forced  to  the  fulfilment  of  the  covenants, 
L.5.  tit. 6.  P. 5.;  but  that  since  the  passing  of  L.I.tit.l.  Lab.lO.  Nov.  Rec, 
the  exchange  cannot  be  repented  of;  and  the  part^  is  bound  to  its  fulfilment, 
in  whatever  way  he  may  have  manifested  his  intention  to  bind  hiipself. 

'  The  translator  cannot  find  an  English  word  fbr  ColibUtica. 

^  It  is  not  easy  to  discover  the  affinity  between  the  doctrine  of  the  contract 
of  exchange,  and  the  doctrine  of  bills  of  exchange.  The  rules  of  the  first  are 
traceable  to  the  civil  law,  those  of  the  latter  are  only  referribie  to  the  conye- 
niences  and  refinements  of  modern  commerce.  Mr.  Justice  Blackstone,  2d  yot. 
p. 467.  gives  credit  to  China  for  th6  introduction,  in  1236.  It  is  not  a  Httle 
curious,  however,  that  Woody  in  his  C  L,  p.  255.  should  have  (alien  upon  the 
same  plan  as  the  text.  He  however  admits,  that  though  the  contract  of  bilb 
of ycxcnan^e  hath  the  name,  it  hath  nothing  of  the  nature  of  that  under  which 
it  IS  mentioned. 

10  Not  inserted  in  the  Nov.  Rec,  See  LI.  7  &  8,  and  note  4.  tit.  3.  Lib.  9. 
Nov.  Rec,  which  treat  of  bills  of  exchange. 

**  The  drawer. 

1^  Drawee,  and  afler  accepting  it,  acceptor. 

is  Payee. 

^4  Palacios  mentions  the  following  requisites  to  a  bill  of  exchange.  Ist,  The 
date,  place,  day,  month,  and  year  in  which  the  bill  is  drawn.    9d,  The  amount 
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is  presented)  by  him  to  whom  it  is  remitted^  to  the  person  on 
whom  it  is  drawn,  if  the  latter  accepts  it,  or  another  far  Imh 
ibej  remain  bound  for  the  payment;  but  if  the  bill  be  not 
aooqited,  a  judicial  request  having  been  made  by  him  who  pre-  [  210  ] 
sented  it,  the  holder  takes  out  the  protest  and  transmits  it  to 
the  person  who  remitted  the  bill,  and  the  latter  may  oblige  th^e 
drawer  or  givar  to  return  him  the  amount  expressed  ^^  Lk  9  &  10* 
tit.15.  Lib.  9*  Rec.^^  Domnguez,  de  Letras  de  CambiOf  Lib.£. 
Diac»l.  9d,  That  on  the  delivery  of  the  bill  of  exchange  resvto 
the  irrevocabili^  of  the  contract,  so  that  the  parties  cannot 
secede  from  it  ^^  DamingueZf  ibid.  Disc 8.  n.l,  2,  &  S.  4tb9  That 
by  the  acceptance  of  the  bill  there  is  only  inferred  a  tacit  cpn- . 
sent  to  pay,  and  so  that  no  novation  nor  del^ation  having  taken 
place,  the  drawer  or  giver  shall  not  be  absolved  from  his  obU- 
gation  in  respect  of  him  in  whose  favor  it  is  drawn.  Fipm 
which  it  is  inferred,  that  if  the  acceptor  should  fail,  there  is  a 
recourse  against  the  drawer  ^^  Dominguez^  ibid.  Disc  1 1 .    With 

or  sum  for  which  given,  exprewed  in  figures  at  the  head  of  the  bill,  and  in 
lettpm  or  words  in  the  body  of  it.  Sd,  The  period  fit  which  it  is  drawn  pay- 
able. 4th,  The  name  of  the  person  in  whose  favour  it  is  drawn,  who  is  called 
the  fMijree  (tomador),  5th,  The  person  from  whom  the  amount  or  con- 
sideration of  the  biU  is  recdved.  This  requisite  might  be  well  merged,  it  is 
conceived,  in  the  4th,  the  payee  being  generally  the  oerson  who,  or  on  whose 
bdmlf  the  consideration,  is'  paid  for  the  bill.  6tn,  The  signature  of  the 
drawer.  7th,  The  name  of  the  person  on  whom  it  is  dr^wn,  and  the  place  of 
his  residence;  i.r.  the  drawee.  He  further  observes  that  when  tne  sum 
expressed  in  the  bod?  of  the  liiii  does  not  correspond  with  that  mentioned  in 
^tures  at  the  head  of  it,  regard  must  be  had  to  the  sum  set  forth  in  the  body 
of  the  bill,  unless  bv  the  letter  of  advice  the  contrary  appear  j  and  he  adds, 
that  when  no  time  of  payment  b.  expressed  in  the  bill,  but  it  is  simply  cGrec- 
iofy  to  pay  a  certain  sum.  It  ought  to  be  understood,  as  payable  at  sight,  or 
on  presentation  of  the  bilL  "iHie  last  rule  holds  in  England.  See  Chiiti/  on 
JK&,p.279.ed.4. 

I*  Paiadot  says,  that  if  by  the  n^ect  or  laches  of  the  holder  or  {person  to 
whom  the  bill  is  remitted,  the  time  for  payment  should  expire  without  the 
bilPs  having  been  accepted,  and  the  drawee  refuses  payment,  the  holder  loses 
his  recourse  against  the  drawer.  If  the  holder  presents  it  at  due  time,  and  it 
is  not  accepted,  he  ought  to  take  out  the  protest  for  non-acceptance ;  and 
in  consequence  or  virtue  {en  vista  de)  thereof,  oblige  the  drawer  to  deposit 
the  amount  of  the  bill,  to  reimburse  him,  in  case  the  bill  should  not  be  paid 
when  it  becomes  due.  That  by  the  mere  circumstance  of  the  want  of,  or 
of  non-acceptance,  the  drawer  cannot  be  compelled  to  return  the  amount  of 
the  bill,  but  he  may  be  to  deposit  it  as  abovementioncd.  The  Translator 
past  here  observe,  that  the  ordenaiua  23  of  Bilbao  does  not  require  a  deposit, 
in  such  case,  of  the  amount,  but  only  directs  that  in  the  above  case,  the 
drawer,  on  being  required,  shall  be  obliged  to  give  the  holder  security  to 
pay  the  bill  when  it  becomes  due.  See  also  Suorett,  1st.  vol.  Lett,  de  Qtmb. 
p.  105.  4,  5.  n.  178.  3  &  4. 

10  These  laws  are  not  in  the  Xov,  Rtc, 

^7  Unless,  as  observes  Paiacios,  before  it  has  been  indorsed  or  negotiated, 
the  drawer  and  payee  should  mutually  agree  to  do  so. 

'^  Unless  by  the  /aches  of  the  holder  he  slioukl  have  lost  this  recourse 
against  the  drawer  and  indorsers,  when  he  can  only  look  to  the  accq)tor.    In 
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Hbsp^  to  the  acc^ptanoes  and  payments  which  are  made  with 

.protest,  the  reader  is  referred  to  Dominguoi  i^,  ibid.  Disc  12  &  13. 

As  this  business  depends  principally  upon  good  fiuth,  it  ha^ 

been  necessary  to  protect  it  with  the  fdlowing  provisions: 

lst>  That  bill-brokers  {cambiadores)  be  creditable^  competent, 

Li.tit8.Liii.9.  and  responsible,  or  sufficient  people,  L.1.  tit.18.  Lib.5.  Rec. 
NoV.Bm.         2^  rjy^^^  ^^^  ^^  ^^^  ^^^  ^^^  1^  ^  Yesal  two  bound  in 

soUdum  ;  and  that  those  who  are  bill  traders  or  brokers  cannot 
hold  or  carry  on  any  other  trade  nor  commerce  ^,  L.12.  tit.18. 
Lib.  9.  Rec.  ^^  3d,  That  no  money  exchanger  or  banker  may 
have  money  that  is  not  current  by  law,  nor  more  than  one  set  of 

L.is.ttti3.       scales  and  weudits,  L.64.  titSl.  Lib.5.  Rec  ^^  L.2.  dt.l8.  Lib.5. 

£^  '      *      Rec    4tb,  That  no  foreigner  can  be  a  money  exchanger  or 

banker  in  the  kingdom,  although  he  may  have  letters  of  natu- 
ralization^;  neither  can  any  such  be  an  exchange  broker, 
whose  office  ought  to  be  appointed  for  fidra  in  places  where  they 

LLi&9.tit6«   are  accustomed  to  be  appointed,  LL7  &  11.  titl8.  Lib.5.  Rec 

]U^9.  Not.       ^^^  That  bankers  cannot  take  five  maravedis  per  thousand  to 

pay  in  good  money,  L.5.  tit  18.  Lib.5.  Rec. ^^  6th,  That 
accommodation  bills  {cambios  secos)  are  prohibited 'under  y^uious 
penalties;  such  are  always  considered  when  persons  who  borrow 
money  on  interest  {tomaren  dinero  &  cambio)  have  neither  money, 
credit,  nor  correspondent  in  the  places  on  which  they  borrow  it, 

L.4.at.s.Lib.9.  L.1 3.  tit  18.  Lib.5.  Rec     7th,  That  the  agreement  to  borrow 

'       *         money  for  various  successive  fairs,  so  that  the  interest  of  the 

first  may  enter  into  the  principal  sum,  and  cause  other  interest 

I..4.td.Lib.9.    on  the  second^,  is  prohibited,  L.13.  titl8.  Lib.  5.  Rec  8th,  That 

Hot.  Rec.         ^g  books  of  money  exchangers  or  bankers  {cambiadores)  and 

the  case  of  dae  diligence  or  conduct  being  observed  by  the  holder,  he  has  his 
recourse  against  the  drawers  and  indorsers,  without  being  obliged  to  attend 
to  the  progressive  order  of  indorsement,  &c. 

'9  Tnere  is  a  more  modern  treatise  on  bills  by  Suarez  in  two  vols. ;  and 
there  are  some  very  good  points  of  information  collected  in  3d.  vol.  Febrero 
adic.    Appendix  to  c.  18. 

»  Paiacios  says  that  practice  negatives  this. 

*i  This  law  is  not  inserted  in  the  Nov.  Rec. 

*^  Not  in  Nov,  Rec, ;  and  it  appears  there  is  no  such  law  in  the  Bee,  of 
1775. 

^  Neither,  says  Paiacios,  is  this  observed,  since  the  greater  part  of  the 
bankers  lcamlnttas\  in  the  kingdom,  as  well  in  the  capitalas  in  the  provinces, 
are  Frenchmen,  Italians,  Irishmen,  8cc, ;  and  that  there  are  also  manv  foreign 
exchange  or  bill  brokers.  He  adds,  that  in  all  cases  that  occur  with  respect 
to  bills  of  exchange  which  are  not  provided  for  by  the  ordenanzas  of  com- 
merce, attention  must  be  paid  to  practice ;  the  most  accredited  bankers  being 
consulted  thereupon,  and  the  same  with  respect  to  towns  where  there  are  no 
ordenanzat, 

«*  This  law  is  not  in  Nov.  Rec. 

9^  That  is,  compound  interest. 
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merdumts  ought  to  be  regulated  or  kept  according  to  the  order      [  211  3 
and  in  the  mode  prescribed  by  L.IO.  tit.  18.  Lib.  5.  Rec.^,  atid  L.i2.tit.4. 
the  estabiishihent  of  public  banks,  according  to  that  directed  by  ^^ '    ^* 
L.5.  tit.18.  Lib.5.  Rec.;  which,  among  other  things,  require  L.5.t.s.Lib.9. 
the  license  of  the  government  and  sufficient  security.     9th,  That  ^^*  ^^• 
the  exchange,  its  circumstances,  the  value  of  the  bills,  &c.^  can- 
not be  proved  by  the  oath  of  the  persons  who  shall  lend  the 
mon^  on  interest,  but  by  public  instruments,  witnesses,  Sit. 
L.1S.  tit  18.  Lib. 5.  Rec.     10th,  That  to  the  books  of  bankew,  j^;^**|^*^' 
if  th^  are. made  or  kept  with  due  formality,  feith  is  given  in^ 
their  &vour,  and  against  them,  by  reason  of  their  being  the 
depositaries  of  the  public  faith ;  which  is  not  admitted  with  re- 
spect to  the  books  of  merchants  ^®,  Escobar  Mufloz  de  Batiocirdis^ 
CKpAl.  &n.T.  al.SS.j  where  there  are  various  limitatioils  laid 
down  to  this.    1 1th,  That  money  cannot  be  lent  to  carry  ihtereit^ 
nor  to  be  trafficked  with,  if  the  person  lending  it  be  not  inter- 
ested in  the  contracts  ^,  L.15.  titl8.  Lib.5.  Rec.  '    L.si.titi* 

'    lob.  10.  Not. 
< "  Rec. 

'  ^  See  also  L.  13.  dt.  4.  Lib.  9.,  Nov.  Rec. 

^  Qucere^  if  this  may  not  be  properly  translated^  faith  is  given  to  their  con- 
tents for  or  aeainst  the  owners. 

tt  The  booKs  of  merchants  are  entitled  to  faith,  or  are  proof  against  them, 
observes  Palacios,  in  die  form  and  cases  provided  bv  L.  33.  dt.  1 9.  Lib.  9.  Rec. : 
this  law  is  not  in  the  Nov,  Rec,    See  Cur,  PhiUp,  Lib.  2.  cap.  8.  Com.  Ter, 

^  Or  perhaps  unless  thev  are  to  share  in  tne  profit  and  loss :  ^  tino  ts  M 
perdiday  d  gananciaf*  says  L.  31.  tit.  1.  Lib.  10.  Nov.  Rec.,  referred  to  in  the 
text.    See  this  law. 
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TITLE  XVII. 

OP   CONTRACTS,     THE    FULFILMENT   OP   WHICH   DEPENDS 

UPON   CHANCE    OR   CONTINGENCY. 

5?lll  ^  ""^  1  HE  contracts  of  which  we  are  about  to  treat  in  this  title,  con- 
stitute a  third  class,  and  among  them  the  principal  is  insurance^ 
by  which  one  person  insures  to  tlie  otI)er  his  merchandise  against 
tde  danger  or  risks  of  the  sea  or  land  for  a  certain  price  or  pre- 
mium which  he  receives  for  it  ^,  Hevia,  Citria  Filip,  Comerc. 
Nav.  cap.  14.  n.  1.  He  who  takes  upon  himself  this  work  is 
called  the  insurer  or  underwriter,  and  he  who  is Tnsiired  a^lnst 
it,  the  insured  or  assured  ^ :  with  respect  to  this  contract  the 
ordinances  of  maritime  nations  vary. 
[  212  }  Oft  the  nature  of  this  contract  die  following  axronw  are 
founded:  1st,  That  those  who  may  contract,  or  are  not  pro- 
hibited from  so  doing,  may  insure.  2d,  That  all  classes  or  de- 
scriptions of  merchandize,  except  those  prohibited,  may  be 
insured.  3d,  Tliat  the  clauses  of  this  contract  ought  to  be 
interpreted  stricdy^  and  without  extension.  4th,  That  the  in- 
surer is  made  responsible  for  the  risk  by  reason  of  the  premium 
which  is  paid  to  him.  5th,  That  the  insured  ought  to  point  out 
all  the  circumstances  of  the  thing,  and  give  notice  of  the  injury 
or  damage  which  the  merchandize  insured  may  have  suffered. 
From  the  first  axiom  it  follows :  1st,  That  minors,  prodigals, 


^  Palaciot  observes,  that  the  particular  and  precise  kno^^ledge  of  what 
appertmns  to  chap.  1  &  2  of  this  title,  depends  upon  the  information  which 
must  be  respectively  afforded  by  the  ordinanzas  by  which  each  contulado  is 
regulated  and  governed :  but  that  therefore  the  things  which  in  all  places 
constitute  the  essence  of  this  contract  of  insurance  must  not  be  omitted ; 
which  are  1st,  That  there  be  one  or  many  effects  which  form  the  matter  or 
ground  of  it;  and  that  one  of  the  parties  have  that  which  may  be  insured  by 
the  other.  2d.  That  there  be  risks  to  which  the  effects  which  the  assurer 
takes  upon  himself  to  insure,  may  be  exposed,  or  ought  to  be  exposed, 
ftdy  That  there  be  a  determinate  or  an  indeterminate  sum  which  the  assurer 
promises  to  pay  to  the  assured  by  way  of  indemnity,  in  case  of  the  loss  of 
the  effects  insured  by  any  of  the  fortuitous  events  against  which  the  assurer 
hath  insured.  4th,  That  a  certain  sum  or  rate  be  agreed  on,  which  the 
assured  may  pay  or  be  bound  to  pay-  to  the  assurer,  in  consideration  of  the 
insurance.     5th,  The  consent  of  tne  contracting  parties. 

*  The  sum  which  is  given  as  the  price  or  consideration  of  the  risk,  says 
Palaciot,  is  called  the  premium  or  rate  of  insurance ,  and  the  act  extending 
it,  the  instmment  or  policy  of  insurance. 
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oadmeDy  &a,  cannot  insure.    2d,  Nor  brokers  (corr^cbr^s)  of 
merchandize  for  the  Indies,  L.4.  tit.  39.  Lib.  9.  Bee.  de  Indias.    .  L.4.tit.39. 

Fiom  the  second  axiom  it  is  inferred,  that  the  insurance  of  V^'  ^^' 
goods  prohibited  as  contraband,  seized  for  nonpayment  of  duty, 
and  those  which  are  without  or  beyond  risk,  b  not  valid,  Hevia 
Cur  PhiL  ibid.  n.  8.    Sd,  Nor  of  the  property  of  enemies,  or 
things  destined  for  them,  Wedderkop^  Inirod.  in  Jus  JSauticumj 
Lib.  S.  tit.  7.  $73.     Sd,   That  according  to  L.  5.  tit.  39.  Lib.  9.  I*5.tit.s9. 
Rec  de  Ind^f  only  two  thirds  of  goods  going  to  the  Indies  can  ind.  ' 
be  insured ;  and  by  the  Consulado  de  Barcelonoj  it  is  permitted 
to  msure  the  seventh  of  eight  parts,  if  the  owners  are  natural 
bom  subjects ;  and  the  third  of  four  parts,  if  they  are  foreigners,^ 
Qgntulacwnes  del  afio  1485.^  cap.l.     4th,  That  the  insm*ance 
of  goods  loaded  on  the  other  side  of  the  Straits  of  Gibraltar  ist 
not  yalid»  according  to  the  Consulado  of  Barcelona,  Capitdaeiones 
de  1484.  €.2,     5th,  That  the  guns  and  tackle  and  furniture  of 
the  ships  of  the  Indies  cannot  be  insured,  L.  5.  tit  39.  Lib.  5.  Rec.  L.5.tit.S9. 
de  Ind.    6th,  That  the  gold  and  silver  which  come  from  the  jq^'  ' 
Indies  are  not  to  be  insured  by  the  disposition  of  the  Ordenanzas 
de  Bilbao^  cecp.  33* 

From  the  third  axiom  we  deduce,  1st,  Hiat  when  the  vessel 
simply  is  insured,  the  goods  which  she  has  on  board  are  not 
understood  to  be  insured,  and  vice  ver$dy  Hevia.  Cu.  Phi.  ibid. 
1I.16.  2d,  That  the  things  which  one.has  on  board  his  vessel 
being  insured,  the  insurance  only  devolves  on  those  which  he 
had  actually  on  board  at  the  time,  and  not  on  those  which  h;&ve 
been  afterwards  laden,  Hevia  Cu.Phi.  ibid.  n.  12.  3d,  That  C  213  J 
if  the  underwriter  insures  the  goods  of  a  person  that  is  in  part* 
nership  with  another,  he  is  only  considered  to  insure  the  part 
or  shaxe  of  the  assured,  and  not  that  of  his  partner,  unless  it 
should  be  otherwise  expressed,  Hevia.  Ctu  Phi.  ibid.  VkMxnA^ 
4lb»  That  if  a  vessel  be  insured,  it  is  understood  for  the  first 
voyage  she  shall  make  until  she  arrive  at  anchor  in  the  port  ,qf . 
bee  destination^  Heda  Cur.  Phi.  ibid.  num.  21  &  22.  5th,  Thai 
the  insurance  of  one  ship  cannot  be  e^ilended  to  another,  Hevia 
Cur.  Phi.  ibid*  n.23.  6th,  That  if  one  insures  a  certain  quantity 
of  goods,  and  they  were  not  on  board  at  the  time  the  ship  was 
lost,  the  underwriter  is  not  bound  to  pay  their  value,  Hevia  Cur. 
Phi.  ibid.  n.  !?•  7th,  That  the  insurance  is  not  annulled^  al- 
though the  assured  may  place  the  goods  on  board  another's 

^  In  lh«(edtti(Hi  of  thefewt «4ifted l^  JVi/Mof* it ii  14«^.! 
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vessel  {en  cebeza  de  oiro)j  in  order  that  it  may  be  understood 
they  belong  to  the  latter,  Hevia  Cu,  Phi.  ibid.  n.  16. 

By  the  fourth  axiom  it  is  established,  1st,  That  the  insm^nce 
is  not  valid  until  the  premium  be  paid,  Capihdadones  de  1484. 
cap.  15.,  which  ought  to  be  paid  within  two  months  on  in- 
surances to  the  Indies,  L.11.  tit. 39.  Lib.9.  Becop.  IfuL^  and 
within  twenty-four  hours  at  the  port  of  Bilbao^  Ord.  de  contrat. 
de  Bil.  c.  34.  2d,  That  the  risk  of  the  underwriter  commences 
from  the  time  the  goods  were  laden  or  shipped,  until  they  were 
unladen  at  the  port  or  place  of  destination,  Wedderkqpf  ibid.- 
§  82.  &  137.,  and  L.48.  tit. 39.  Lib.9.  Bee.  Ind.  3d,  That  the 
insurance  of  goods  lost  at  the  time  of  the  contract  is  null,  if  the 
loss  should  have  happened  in  a  place  that,  reckoning  a  league 
for  an  hour  travelling  by  land,  the  insurer  might  have  been 
able  to  know  it,  L.7.  tit.  39.  Lib.9.  Bee.  Ind.  Capil.  de  1484. 
cap.  17.  Ordenanzas  de  Bilbao j  cap.  22.^  n.25.  4th,  That  the 
risk  and  damage  forwhicl^  the  underwriter  is  responsible,  b 
intrinsic  {el  intrinseco\  arising  from  violence  or  a  fortuitous  events 
such  as  tempest,  fire,  &c.,  and  not  that  which  happens  frcHn 
the  interior  vice  or  defect  of  the  thing,  ex  gr.  if  wine  turn 
vinegar,  or  oil  become  rancid,  &c.,  L.42.  tit.39«  Lib.9.  Bee. Ind. 
drden.  de  Bilbao  (cnp.48.  50.  &  65.  *  quoted).  5th,  That  the 
insurer  is  responsible  for  general  average  of  throwing  goods' 
overboard  {echazon\  and  expenses  incurred  for  unloading  and 
lightening  the  vessel,  LI. 20.  &  43.  tit. 36.  Lib.9.  Bee.  Ind.  Wed" 
derkopy  ibid.  §  91.  6th,  That  the  underwriter  \s  not  liable  for 
the  damage  arising  from  the  fault  of  the  insured,  or  the  captain, 
or  pilot  of  the  vessel,  Hevia.  Cu.  Phi.  ibid,  num.24.  Orden.  de 
Bilbao,  cap.  46.  ^  7th,  That  if  part  of  the  goods  were  to  be' 
found  which  were  believed  lost,  the  insured  is  bound  to  receive 
it  on  account  of  the  value  which  the  insurer  {asegurado)^  is 
obliged  to  pay  him,  Ordenanzas  de  Bilbao^  cap.  61.  ®  8tb, 
That  the  underwriter  ought  to  take  care  to  cause  the  goods  to 
be  valued,  and  not  doing  so,  it  shall  depend  upon  the  oath  of 
the    insured,  L.41.  tit 39.  Lib.9.  Bee.  Ind.     9th,  That  the 


^  The  quotation  in  the  text  b  cap.  31. 

^  This  quotation  is  erroneous  witn  reference  to  the  edition  in  the  possesiioa 
of  the  Translator,  viz.  that  of  1813. 

^  Does  not  correspond  with  edit,  of  1813. 

7  QiuBre^  *ateguradorf*  and  so  it  is  translated.  The  Translator  since  $nds 
in  the  edition  of  Paiaehi,  that  the  word  in  the  text  is  *  ategurador,  at 
translated. 

*  The  Quotation  does  not  correspond  with' the  edit,  of  1813. 


tit  XVIL]  Of  Contracts,  ^.  241 

premium  of  insurance  is  not  due,  by  die  vessel  which  hath  not 
performed  the  voyage,  or  for  the  goods  which  were  not  em- 
barked or  shippeil,  Capiitdaciones  de  1484.  cap.  5.;  and  this 
premium  may  be  demanded  within  fifteen  days  on  insurances 
to  the  Indies,  L.12.  tit  89.  Lib.  9.  Rec.  Ini.,  and  by  the  Or-^  Lib*"*^^' 
denofutas  de  Bilbao^  cap.  88.  ^,  the  insured  ought  to  notify  it  to  ind!  ' 
the  underwriters  rebating  the  half  per  cent,  of  what  hath  been 
given  or  paid.  10th,  That  the  ship  which  goes  to  the  Indies 
is  considered  lost,  if  within  a  year  and  a  half  no  information 
hath  been  received  of  her,  L.8.  tit  89.  Lib.  9.  Rec.  Ind  Vt'^i^ 

From  the  fifth  axiom  it  arises,  1st,  Hiat  he  who  causes  msu-  iikL 
nmce  to  be  made  on  a  vessel,  must  declare  her  built,  if  she  was 
taken  in  time  of  war,  if  she  is  a  very  fast  sailor,  Sec,  Wedderkop, 
ibid*  ^  108.  2d,  'li^at  the  insured  ought  to  attend  as  far  as  he  is 
able,  to  the  good  condition  and  conservation  of  the  goods,  to 
which  end  the  Orden,  de  Bilbao^  cap.  26.  ^^,  direct  that  the  vessel 
and  its  tackle,  apparel,  and  furniture  {aparejos\  be  valued,  and 
that  the  insured  incur  the  risk  of  twenty -five  per  cent.,  in  order 
that  he  may  take  more  care  in  providing  for  the  vessel. 

The  second  contract  of  this  class  is  maritime  interest  (cambio  9^P'  ^:  Of  ma- 

.     ntiin6  iDtereit 

Tiutritimc).^^     In    this    contract  a  certain   amount  or  sum  is  (cambio  man. 
offered  on  the  hull  {cuerpo)  of  the  ship,  or  on  the  goods  therein  **"®)- 
laden,  on  condition  to  repay  the  capital  with  certain  inter^t  in 
case  of  arriving  safe  at  their  destination.  Wedderkop^  ibid  Lib.  8. 
tit  11.  §  128.     When  credit  is  given  on  the  ship,  it  is  the  con- 
tract which  the  French  call  cantrai  d  grosse  averUure. 

Hence  we  draw  three  principles,   1st,  That  those  only  who. 
can  bind    the  ship  and  wares  may  make  this  contract.     2d,'     C  ^^^  ] 
That  the  creditor  runs  the  risk  of  the  ship  and  the  goods.     Sd, 
That,  by  reason  of  this  risk,  he  may  demand  the  capital  with 

interest 

From  the  first  of  these  principles  it  is  inferred,  tst.  That 

tfaoae  interested  are  bound  in  this  contract  for  the  value  of  the 

vessel  and  cargo,  so  that  the  quantity  or  amount  exceeding  it  is 


^  The  qaotadoQ  does  not  correspond  with  the  edit,  of  18 IS. 

»  Do. 

I*  Vide  8d  vol.  Black.  CommetUariet,  p.  457.  edit.  IB09,  fanm  mmihim. 
Pdaeku  here  takes  occasion  to  observe,  that  the  ignorance,  confiisioni  and 
MMrmaltty  which  took  place  on  the  subject  of  maritime  interest,  indaced  the 
amsmUido  of  commerce  of  Barcelona,  with  its  accostomlBd  seal,  to  represent 
th^  necessity  of  establishing  there  a  leebter  of  maritime  interests,  whieh  it 
proposed  under  eight  orticles,  and  which  the  king  was  pleased  to^  approve  by 
loyal  eedula  of  93a  of  December,  1795,  and  that  this  is  a  proof  of  the' iieee»» 
fity  there  is  for  seeing  the  laws  whfch  govern  in  each  emuttUdo,  to  flocqmre  the 
eorreqionding  information  in  these  matter 
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considered  a  pure  loan  {emprestito\  Wedderkop^  ibid.  §126.  i 
and  according  to  L.6.  tit  89.  Lib.  9.  Bee.  Ind.  no  master  can 
borrow  on  interest  on  a  vessel  which  goes  to  the  Indies  more 
than  a  third  part  of  the  value,  and  with  license  of  the  considado. 
2d,  That  the  captain  can  only  borrow  on  interest,  if  the  parties 
interested  be  present,  with  their  approbation ;  and  being  absent 
on  account  of  some  urgent  necessity,  as  for  the  repairs  of  the 
vessel,  &;c^  Ordenanzas  de  Bilbao^  cap.4<l.  ^^ 

From  the  second  principle  it  follows,  Ist,  That  the  creditor 
begins  to  incur  the  risk  from  the  time  that  he  made  the  contract 
until  the  vessel  bath  arrived  at  the  port  of  her  destination, 
Wedderkqp,  ibid.  §)dO.  2d,  That  if  the  vessel  hath  incurred 
risk,  not  by  a  fortuitous  event,  but  by  varying  the  due  couroe 
of  her  navigation,  by  arriving  at  a  more  distant  port  than  that 
expressed  in  the  contract,  by  carrying  contraband  goods,  this 
ought  not  to  cause  any  prejudice  to  the  creditor,  Wedderkopf 
ibid.  §  131. ;  but  it  is  to  be  observed  that  money  lent  on  interest 
ought  not  to  contribute  to  make  good  the  damage  caused  by 
throwing  overboard  or  jetsam  {echazon\  fVedderkop^  ibid.  $154. 
By  the  third  principle  it  is  acknowledged  that  the  interest  on 
maritime  loan  {cambio)  ought  to  be  graduated  in  proportion  to 
the  danger  and  risk  of  the  navigation,  JVedderkop,  ibid.  $132. 

The  third  contract  which  depends  on  chance,  is  wager, 
egniestOj  or  a  reciprocal  promise  between  two  witli  respect 
to  a  conditional  doubtful  event,  past,  present,  or  future.  ^^ 
Wagers  or  bets  are  obligatory,  provided  tliat  there  be  no  fraud 
or  deception  {dolo)  on  the  part  of  any  of  the  contracting  parties  '* ; 
see  the  examples  set  forth  in  Hevia,  Cu.  Phi.  ibid,  comercio 
naval,  c.l5. 


m  ■ 
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*9  This  quotation  does  not  correspond  with  the  edit,  of  1815.  M^  capu  of 
ditto  24.  n.36.37.38.&59.  on  this  subject. 

''  Palacios,  referring  to  Cu.  Phil.  Lib.j.  c.l5.  n.  1.  says,  that  a  wager  is  a 
reciprocal  promise  which  is  made  between  two  or  more^  each  laying  a  w^r  to 
the  contrary  of  what  the  other  says,  to  gain  or  lose  it  upon  a  conditional, 
doubtful  event  (although  it  be  with  respect  to  a  third  and  uncertain  person,) 
past,  present,  or  to  come.  He  adds,  that  a  wager  may  be  also  defined  a  pact 
netween  two  or  more,  who  dispute  upon  any  doubtful  thing,  by  which  it  is 
agreed,  that  he  on  whose  part  tnat  which  is  assigned  is  not  verified,  shall  lose 
any  sum  or  other  thing,  and  the  other  shall  gain  it,  or  a  third  peiion,  accord- 
ing to  the  agreement. 

*<  Although  there  be  no  fi^ud  or  deception,  says  Paladot^  there  are  various 
wagers  wbi^  are  not  obligatory.  Wagers  respecting  who  shall  eat  or  drifik 
roost,and  wagers  respecting  immodest  or  illicit  things  are  not  bindings  alt^ugh 
there  be  no  fraud  or  deception.  If  two  lay  a  wager,  and  one  should  koow  Me 
truth  of  the  thing  upon  which  the  bet  was  made,  and  should  not  declare  it  to 
the  other,  who  ^-as  ignorant  of  or  doubted  it,  he  would  not  gain  the  wager.   ' 
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OF  SECURITY. 

SvnuETT  is  one  who  engages  or  promises  to  another  to  give  or  Of  ihe  contract 

do  something  by  the  order  or  at  the  request  of  the  person  on 

whoae  behalf  he  enters  into  security,  L.  1.  tit  12.  P.  5.     There  L.i.titi2  P.5. 

are  conventional  and  judicial  securities.     H^re  we  treat  of  the 

first  class. 

From  what  has  been  said  we  extract  three  principles,  1st, 
That  suretiship  is  an  accessary  contract  which  requires  consent. 
2d,  That  sureties  enjoy  the  benefit  of  order  >  not  to  be  sued 
bat  in  de&ult  of  the  principaL  ^  3d,  That  the  surety  who  paid, 
alom^  has  an  acticm  against  his  co-sureties  in  virtue  of  the 
cession  of  the  right  of  action  of  the  creditor ;  and  the  sureties 
have  an  action  against  the  principal  debtor.  ^ 

From  the  first  axiom  it  is  deduced,  1st,  That  every  person 
who  can  oblige  or  bind  himself  may  be  a  surety  *,  L.  1 .  tit  12.  P.  5.  l.  i.tjt  i«.P.5, 
2d,  Bishops,  clergymen  ^  friars,  cannot  be,   L.  2.  tit  12.  P.  5.  L.8.titis.P.5. 
3d,  Nor  the  wife  for  the  debt  of  her  husband,  although  it  should 


I  Beneficium  ordimt  she  excusiiomt, 

*  It  appears  that  iudicial  sureties  do  not  enjoy  this  benefit ;  vide  Pothier  ; 
DamaL  C.  L. ;  and  2d  vol.  Febrero  Adicionado,  p.  16S.  n.49. ;  and  Wood^t  C,  Xr., 
p.S97.  Paladot,  referring  to  L.  11.  tit.  12.  P.  5.,  says,  that  the  surety  who 
paid  the  whole  debt  in  the  name  of  the  debtor,  has  no  action  against  the 
other  suretieiy  but  only  against  the  debtor  himself:  if  he  paid  in  his  own  name, 
he  has  it  also  against  the  debtor;  but  he  roav,  if  he  prefers  it,  require  the 
creditor  to  cede  to  him  his  actions  against  the  other  sureties ;  to  demand  from 
each  of  them  the  proportion  for  which  each  is  respectively  liable;  this  cession 
is  what  is  termea  carta  de  lasio,  or  cession  of  actions.  That  if  when  the 
sure^  paid,  he  said  not  in  whose  name  he  did  pay,  it  shall  be  understood  that 
he  peio  in  his  own  name,  provided  he  immediately  afterwards  demanded  the 
cesiion  of  actions;  but  If  he  did  not  so  immediately  demand  it,  he  shall  be 
aoderstood  to  pay  in  the  name  of  the  debtor. 

'  One  benefit  of  sureties,  namely  dtmionis,  is  omitted.  Vide  Wood,  C  L., 
p.  S97m'  and  L.8.  tit  18.  P.  5. 

^  Paladoi,  citing  L.SS.  tit  81.  Lib.  4.  Rec;  which  is  L.  7.  tit.  II.  Lib.  10. 
Nov.  Rec,  says,  that  labourers  or  planters  (labradoreg)^  are  an  exception  to 
this  rule;  if^ho,  although  they  amy  bind  or  oblige  themaelves,  cannot  be 
ffureties  unless  it  is  among  one  and  other,  and  not  for  otbors,  without  their 
being  able  to  renounce  this  privilepe.  See  also  noki  1.  tit.  11.  Lib.  10. 
Not*  Rao. ;  which  is  auio  a.  tit.  85.  Lib.  5,  Rec. 

*  Ii^8«  tit.  18.  P«5.,'ob8erve8  Palacioa,  says  regular  clergymen ;  for,  generally 
speaking,  it  .is  pennktcd  to  clergymen,  althoujgh  they  be.  of  the  superior 
orders,  to  be  sureties  for  other  clergymen  for  their  churches,  dnd  for  destitute 
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L.S.UL1I.        have  been  converted  to  her  benefit ^  L.9.  titS.  Lib. 5.  Rec.; 

^.la  Not.     ej^cept  in  the  eight  cases  mentioned  by  L.S.  tit  12.  P.  5.  ^^    4di, 

L.s.tit.is.P.5.  That  no  one  can  become  security  for  any  minor,  if  the  latter 

UKiaNov       ^^  ^^  ^^  license  of  his  father  or  curator,  L.  2.  tit  11.  Lib.  5. 

Rcc  '  Rec.  cited  S  which  amends  or  alters,  L.  4.  tit  12.  P.  5.  Stb^ 
4.titi8.P.5.   That  suretiship  may  be  accessory  to  every  obligation,  civil  and 

I..5.tlt.i«.P.5.  natural,  L.5.  tit  12.  P.5.    6th,  That  the  surety  may  be  bound 

before  or  after  the  principal  debtor,  at  a  certain  time,  under 

L.6.iit.  14.  P.5.  condition,  &c^  L.6.  tit  12.  P.  5.    7th,  That  the  surety  caanol 

be  bound  for  more  dian  the  principal,  and  this  excess  may 
consist  in  a  greater  amount,  in  an  inconvenient  place,  or  in  a 

L.7.titi2.P.5.  shorter  time  of  payment,  or  even  without  condition,  L.7*  tit  18. 

P.  5.  8th,  That  the  obligation  of  the  surety  is  extipgpished 
when  that  of  the  principal  is;  and  for  five  causes  Ijeaidei*^ 


persons ;  and  even  when  they  should  enter  into  security  for  those  for  whom 
thejr  are  prohibited  to  be  sureties,  the  security  would  be  binctin^  in  rctgard  to 
their  property,  although  their  superior  might  punish  them  for  haW^g  done  to. 

^  But  It  would  appear  that  when  a  woman  joins  in  an  obligation  with  her 
husband,  she  is  liable,  fro  ratd,  according  as  she  hath  been  fyroved  to  faafe 
been  advantaged ;  vide  L.3.  tit.  U.  Ub.  10.  Nov.  Rec. :  except  in  case  of  ne- 
cessaries, which  the  husband  is  bound  to  furnish  her.  She  may  be  surety  in 
respect  of  ddbts  to  the  crown ;  but  even  though /cmmtf  covert  may  be  soreCy  for 
her  husband  in  respect  of  taxes  or  debts  due  to  the  crown  bv  bun,  she  canaot 
be  arrested  or  imprisoned  therefor;  nor  for  any  debts  of  her  husband,  L.8. 
tit.  1 1.  Lib.  10.  Nov.  Rec.  See  also  6th  Fei^rero  Adtcionado,  P.  S.  Lib.  5.  cap.  9. 
$  9.  Pr'ioa  n.  160. ;  also  L.4.  tit.  1 1.  Lib.  10.  Nov.  Rec. and  App.  J. 

?  This  law  (.7.  tit.  1 2.  P.  5),  is  anterior  to  that  of  the  Nov,  Kec,  (L.5.  tit.  1 1. 
Lib.  10).  Pakunot  takes  occasion  here  to  remark,  that  the  authors  say,  that 
a  fem$M  covert  cannot  be  surety  for  the  debt  of  her  husband,  although  it  may 
be  converted  to  her  own  benefit ;  and  in  continuation  they  except  e^t  cases : 
one  of  which  is,  that  she  may  be  so  when  it  is  for  her  own  ntilitj^  or  ad- 
vantage, as  may  be  seen  in  L.3.  tit.19.  P.  5.;  which  they  cite  to  tus  efieot* 
That  this  is  an  error  or  want  of  explanation :  that  what  u  certain  is,  that  the 
wife,  if  her  being  security  for  her  husband  is  treated  of,  can  be  suretv  for  him 
in  no  case, by  L.  9.  tit. 5.  Lib.  5.  Rec. ;  which  u  L.  3.  tit.  1 1 .  Lib.  10.  Nov.  Rec.; 
and  if  her  bein^  security  for  a  stranger  or  third  person  is  treated  of,  although 
generally  speaking  she  cannot  be  so,  there  are  eight  cases  excepted  bv  L.  5. 
tit.  IS.  P,S.  See  the  law  last-cited  for  the  excepted  cases  alluded  to  bjr  the 
Learned  Professor.  It  must  be  observed,  that  the  above  general  disabiUty  or 
disqualification  of  being  surety,  is  not  confined  to  Afemme  covert,  but  extoidt 
to  all  women.  See  L. 2.  tit. IS.  P. 5.  The  note  ^,  to  which  attention  is 
craved,  as  it  afiects  the  above  remarks  of  Paiacioi,  was  written  before  the 
Translator  saw  the  obser\'ations  of  the  Learned  Professor;  and  he,  with  de- 
ference, ventures  yet  to  submit  it  to  scrutiny. 

8  Palacio*  says,  that  it  is  doubtless  to  L.  22.  tit.  1 1.  Lib.  5.  Rec. ;  (L.  17.  tit.  1. 
Lib.  10.  Nov. Rec):  to  which  the  text  means  to  refer;  and  which,  as  also 
what  is  stated  in  this  part  of  the  text,  must  be  understood,  when  the  minor 
or  child  under  paternal  power  (hijo  defamilia*\  should  purchate  or  borrow 
any  thing  on  security;  as,  in  such  cases,  the  law  annuls  the  contract,  oath,  or 
security,  which  shall  be  entered  into  or  given  in  respect  thereof. 

9  For  these  causes,  says  Palaciog,  the  surety  may  demand  of  the  judge,  that 
the  principal  debtor  discharge  him  from  the  obligation.  But  it  may  be  here 
observed,  the  discharge  of  the  creditor  is  the  object  of  the  surety. 
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1st,  If  the  surety  should  pay  the  debt  or  part  '^of  it.     2d,  If  he 

should  remam  a  long  time  bound,  which  is  left  to  the  discretion 

of  die  judge  to  determine*     3d,  If  on  the  arrival  of  the  time     [  217  ] 

for  payment,  he  deposits  the  money  before  witnesses.     4th,  If 

the  time  for  which  he  became  bound  hath  expired,     ^th.  If  the 

principal  debtor  dissipates  his  property,  L.  14<.  tit  12.  P.  5.    6th,  L.i4.tit.i?. 

The  security  is  not  at  an  end  by  the  death  *»  of  the  surety,  but 

it  descends  to  his  heirs,  L.  16.  tit  12.  P.5.  L.i6.t.i3.P.5. 

From  the  second  principle  it  arises,  1st,  That  if  execution  go 
i^ainst  the  principal  debtor,  and  he  has  not  wherewithal  to  pay, 
the  sureties  may  be  sued ;  and  if  it  should  hi^pen  that  the  debtor 
should  be  absent  from  the  place,  and  the  sureties  demand  time 
to  produce  him,  it  must  be  granted  to  them,  L.9.  tit.  12.  P.  5.  L.9.tit.i3.P.5. 
2d,  Tliat  if  the  sureties  were  simply  or  jointly  bound,  each  can 
only  be  sued  for  his  respective  part  or  proportion;  and  if  they 
have  bound  themselves  each  in  soUdum^  or  for  the  whole  '^  the 
creditor  may  demand  the  whole  debt  from  whomsoever  of  the 
sureties  he  pleases;  but  if  there  be  among  them  any  poor  per-  L.8.t.is.P.i>. 
sons,  the  rest  must  pay  the  whole  ^^  L.8.  tit  12.  P.5.  &  L.I.  Jri®;!?^!: 

_ .,  _  ^  •'  lab.  10.  No?. 

tit.  16.  Lib.  5.  Rec.  Rcc 

On  the  third  principle  it  is  established,  1st,  That  if  the  cre- 
ditor recovered  from  one  of  the  sureties  in  solidum,  he  must 
assign  to  him  his  rights  and  actions,  in  order  that  he  may  recover 
from  his  co-sureties  their  corresponding  proportions,  L.ll.titl2.  L.n-t-is.P.*' 
P.  5.     2d,  That  sureties  in  paying  have  a  right  to  proceed  against 
the  principal  debtor,  unless  they  have,  paid  with  the  intention  of 
not  demanding  it ;  or  if  the  security  conduced  to  the  utility  of  the 
sureties ;  or  the  sureties  became  bound  against  the  will  or  desire 
of  the  principal  debtor;  L.12.  titl2.  P.5.     Sd,    That  if  one  L.i2.t.i2.P.5. 
of  the  sureties  paid  the  whole  debt  in  the  name  of  the  principal 
debtor,  he  can  have  recourse  against  him  only,  and  not  agunst 
bis  co-sureties,**,    L.  11.  tit  12.  P. 5.     4th,    That  if  any  one  L.H.t.i2.P.5. 
become  bound  by  order  or  request  {rnandado)  of  another,  who 
is  not  the  principal,  and  any  injury  should  arise  to  him  by  reason 
of  soch  security,  he  has  his  action  only  against  the  person  by 


**  Qi«rrr,  if  he  pay  ooly  part  of  it,  uolesB  he  be  merely  jointly  bocmd  with 
others  and  not  in  mMwm, 

**  In  Jmiicial  bail  for  the  appearance  of  a  person  accused,  Uie  obligation  ez- 
pirei^  ofcoante,  with  the  death  of  the  party  for  whom  it  was  gifen.  fide  L.  19. 
tit.  18.  P.  5. 

'^  That  is,  jointly  and  severally. 

^  And  this  whether  they  be  only  simply  or  jmntly  bound,  as  well  as  if 
bound  in  soUdum,     Fide  -L.  8.  tit.  1 9.  P.  5.,  ({ttoted. 

H  8ee  what  is  said  In  note  \  p.  245.  aiUe, 

k9 
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L.i3.t.is.P.5.  whose  order  or  desire  he  became  bound  ^^  L.1S.  tit  12.  P.5. 

5lh,  That  if  the  surety  could  oppose  or  allege  any  exception  or 
defence  in  a  suit  respecting  the  debt  due  by  his  principal,  and 
he  did  not  do  so,  he  will  not  be  able  to  recover  what  he  paid  on 
account  of  Uie  debt^^,  unless  this  exception  should  belong  or 
L.i5.t.i2.P.5.  relate  only  to  the  person  of  the  surety  ^^  L.15.  tit.12.  P.5. 


*'  But  if  the  security  produced  advantase  to  the  person  for  whom  he  be^ 
canie  bound,  he  has  his  recourse  aeainst  either ;  this  observation  is  confirmed 
by  a  similar  remark  of  Palacios,  with  the  ad(tition,  that  if  the  person  on  whoie 
behalf  the  order  or  request  was  so  made,  was  present,  and  dad  not  contm* 
diet  it,  he  is  also  liable  to  the  surety.     Vide  L.  13.  tit.  12.  P.  $. 

^^  The  omission  to  make  the  exception,  a  peremptory  one  is  meant  by  the 
Jaw  cited,  must  be  wilful :  ignorance  will  excuse  him.  Vide  L.  15.  tit.  IS.  P.  5. 
quoted.  By  the  dvil  law,  the  mismanagement  of  the  cause  by  surety,  seemt 
only  to  fifiect  his  rj^bt  of  recorering  iMick  the  costs  of  suit  paid  by  him  on 
account  of  his  principal.  If,  says  Wood,  Cw,  Law,  p.  SS7.  ch.  3.  book  3.,  the 
surety  being  prosecuted  by  the  creditor,  makes  an  ill  defence,  and  is  cast  for 
want  of  management  of  nis  cause,  it  ought  to  be  judged  according  to  tlie 
circumstances  of  the  matter,  whether  he  shall  recover  his  costs  of  suit  of 
the  principal  debtor. 

*7  Or  bdonging  only  to  the  person  of  the  debtor,  as  noticed  by  Pn^odMb 
See  L.  15.  tit.  12.  P.5.»  djhu 
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TITLE  XIX.  [  218    ] 

OF    CRIMES    AND    PUNISHMENTS    IN    GENERAL. 

HiiviNO  treated  ot  the  right  to  the  thing,  and  of  the  different  Cmp.i.  Of 
obligations  arising  from  a  lawfid  act,  we  will  now  treat  of  that  theb-  diyisiooi. 
which  produces  an  unlawful  act,  which  is  called  crime. 

Crime  {delito)  >  is  every  bad  act  which  is  done  or  con^mitted  5.*-  ^  **^ 
wilfully  by  one  to  the  injury  (dafU>)  or  discredit  {deskonra)  of  fencM,  pfop«r 
another,  JRrcrf.  Part  7.     If  this  bad  act  is  done  with  an  injurious  •»!  improper. 
or  malicious  {dafiada)  intention,  that  is  with  dolo,  it  is  a  real  or      C  ^p^  ^ 
proper  crime  {delito  verdadero\  which  our  laws  comprehend 
under  the  general  name  of  offence  {malfetria) ;  but  if  thb  act 
proceeds  only  from  an  omission,  although  culpable,  it  is  called 
quasi  crime.     Hence  it  is,  that  only  the  person  who  is  of  suffi- 
cient age  to  act  with  this  malice,   can  be  a  delinquent,  and 
punished  as  such :  this  age  our  legislators  have  determined  to 
be  ten  years  and  a  half,  and  upwards  {de  diez  afiosy  mediaarriba)^^ 
L.  9.  tit  1 .  P.  7.  1*9. 1. 1. P. 7. 

The  madman,  or  person  of  non-sane  mind,  is  also  not  capaUe 
of  committing  a  crime,  L.9.  titl.  P. 7.  L.9.t.i.P.7. 

The  difference  between  public  and  private  crimes  does  not  J*?*.^  ^** 
arise  among  us  merely  from  the  diversity  of  persons  against  crime,  into 
whom  they  are  committed,  but  principally  from  the  circumstance  P"V>c«ndpri- 
whether  the  judge  may  proceed  against  the  delinquent  de  qfido 
proprioj  or  by  accusation  alone ;  and,  in  this  sense,  are  reckoned 


'  IMito,  says  Paladotf  is  transgression  or  contravention  of  law,  which 
deserves  punishment  by  human  laws. 

>  Palaciot  observes,  and  he  is  supported  by  L.9.  tit.l.  P.  7.,  that  e?en  from 
or  after  that  age,  they  are  not  to  be  punished  as  persons  of  greater  a^,  17 
years  seems  the  age  at  which  fiill  punishment  for  an  offimce  may  be  indicted. 
See  also  L.  10.  tit.  7.,  L.  17.  tit.  1 4.,  and  L.  8.  tit. 31 .  P.  7.,  and  LI.  2.  &  3.  tit.  14. 
Lib.  12.  Nov.  Rec.  It  is  said  that  a  person  under  14,  cannot  be  punished  for 
perjury,  although  it  would  seem  that  such  an  one  might,  if  doli  capax.  See  L.7. 
tit.  1 1.  P.  3.,  and  Oreg.  Lop,  Gl.  3.  thereon.  It  may  be  here  observed,  that  by 
the  laws  of  England,  an  infant  within  the  age  of  seven  years  cannot  be  punished 
for  any  capital  offence,  whatever  circumstances  of  a  mischievous  discretion 
may  appear ;  for,  ex  presumpHone  jurit^  such  an  infant  cannot  have  discre-. 
tion,  and  against  this  presumption  no  averment  shall  be  admitted;  yet  it 
appears  there  is  a  precedent  in  the  Regitter^foLsOB.b  of  a  pardon  granted  to 
an  infant  within  the  age  of  seven  years,  who  was  indicted  for  homicide,  the 
Jury  having  found  that  he  did  the  fact  before  he  was  seven  years  old.  RutteU 
•m  Crimet,  1st  vol.  p.  3.  and  note  (m).    See  also  4th  Blae,  Com.  p.23. 
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among  the  first  kind»  robbery  (robo)  and  theft  {hurio).  ^  The 
division  of  crimes  into  ordinary  and  extraordinary  does  not  take 
place  {no  es  el  caso)  among  us^;  because  our  laws  have  been  so 
prolix  in  establishing  certain  punishments  for  every  kind  of 
crime,  that  it  is  only  left  to  the  discretion  of  the  judge  to  mo- 
derate or  increase  them  when  their  circumstances  vary. 

Among  public  crimes,  that  of  Uesce  majestatisy  or  treason,  aai 
being  the  most  atrocious,  holds  the  first  place.  Numerous  are 
the  modes  whereby  crime  is  committed  against  the  supreme  ma- 
jesty of  the  sovereign,  and  which,  with  reason,  draw  down  upon, 
the  ofienders  the  disgraceftil  name  of  traitors.  The  crime  of  tre*-: 
son  lis  that  which  is  committed  against  the  person  of  the  kin^  or 
against  the  commonwealth,  L.d.  tit  2.  P.7.  As  this  crime  pro- 
ceeds from  the  little  veneration  or  respect  that  is  shewn  to  the 
sovereign,  he  who  in  deed  or  act  is  wanting  in  this,  become9  a 
delinquent  Therefore,  not  only  is  the  person  gnil^  of  treason 
who  ofiends  against  the  king  {mqfestad)  by  any  of  the  fourteen 
acts  expressed  by  L.I.  tit 2.  P.  7.,  but  also  he  who  shall  speak 
illofthekmg,his&milyandstate,L.6.  tit 2.  P.7.  andL.l.titl8. 
Lib. I.  Rec.^;  for  which  case  the  decree  of  IStA  September^  1766^ 
ought  to  be  kept  in  mind,  which  prohibits  all  murmuring  and 
invective  {declamacion)  against  the  government  So  heinous  is 
this  crime^  that  it  is  not  included  among  the  pardons  {perdones) 
which  the  king  grants,  L.I.  tit  25.  Lib.  8.  Rec. 

In  this  class  of  crimes  may  be  included  that  committed  by 
defrauders  of  the  royal  rents,  L.l.  tit  8.  Lib.  9.  Rec,  and  smug- 
glers {contrabandisULs)  defi*auding  the  rights  of  the  royal  revenue 
{real  hacienda)^  and  against  whom  various  decrees  have  been  pro- 
mulgated.    See  that  of  19th  Naoember^  1748.  ^ 

3  Paiaciot  says,  public  crime  is  that  which  is  committed  principally  against 
the  commonwealth,  and  of  which,  under  this  consideration,  our  laws  permit 
any  one  of  the  public  to  be  the  accuser.  Every  crime,  therefore,  which  is 
committed  in  oflence  of  Grod,  of  the  sovereign,  state,  or  the  country  ipatria\ 
will  be  a  public  one.  A  private  crime  is  that  which  is  committed  principaUy 
(perhaps  oirectl^  would  be  a  more  appropriate  term  than  principally,  although 
principalmente  is  in  both  instances  maae  use  of),  against  any  private  indivi- 
duals, and  of  which  the  party  interested  or  injured,  only  is  permitted  to  be 
the  accuser.  See  also  Wood*t  CEo.  Law,  book  3.  ch.  7.  p  250.,  who  makes  this 
distinction  between  public  and  private  offences.  When  the  offence  is  of  a 
public  nature,  it  is  properly  called  a  crime ;  when  it  is  private,  it  may  be 
more  properly  called  deHcium  or  malefidum^  a  trespass  or  an  offence.  The 
Learned  Professor  first  mentioned  further  observes,  that  whatever  is  not  con- 
formable to  the  above  definition  and  principles,  in  the  classification  and  Hst 
which  the  text  gives  in  this  title  of  public  and  private  crimes,  ought  to  be  dis- 
missed from  the  understanding. 

4  Paiaciot  is,  however,  of  a  different  opinion. 
^  This  law  is  not  inserted  in  the  iVbo.  Rec, 

^  Pdacios  says,  that  since  that  year  forty  royal  orders  have  been  issued 
with  respect  to  smuggling.  He  refers  to  the  royal  cedula  of  8th  June,  1805^ 
and  the  mstruction  inserted  in  it,  which  is  that  which  governed  in  1806. 
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In  the  second  place,  forging  is  a  crime  against  the  public,  of  §  s.  Of  tbt 
which  utterers  of  &lse  money  {numederos/alsos)  who  clip  or  coun-  foJ^DWdHos'^ 
terfeit  the  current  com,  are  ciiilty,  L  9.  tit.  7.  P.  7.     2d,  The  f«l»rioi). 
ccmnterfeiters  of  royal  seals,  L.4.  tit.  7^  P.  7.    Sd,  The  escrihanos  L.4it.7.p.7.  * 
who  are  wanting  in  any  thing  which  regards  the  public  faith,  to 
which  they  are  bound  by  their  office,  LI.  I.  &  6.  tit. 7.  P.  7.     4th,  LLi.&&tit.7. 
The  prevaricating  advocate  who  cites  false  laws  {leyesfalsas)  in  the*    *^* 
suits  which  he  carries  on,  Kl.  tit.  7.  P.  7.  5th,  The  keeper  of  the  L.].iit.7.P.7* 
archives  of  the  council,   or  public  archives,  who  shews  the 
ardiives  contrary  to  his  orders,  L.I.  tit  7.  P.  7.     6th,  The  judge  L.i.tit.7.P.7. 
who  decides  contrary  to  law,  L.2.^  tit  7.  P.  7.     7th,  The  per- 
jured person  who  swears  fabely,  L.I.  tit  7.  P.  7.     8th,  He  who 
suborns  the  judge  or  witness,  L.I.  tit.7«  P.  7*    9th,  He  who  pre- 
tends to  be  a  knight  {cabaUero)  or  priest,  without  being  so,  L.2.  L.s.tit7.P.7. 
tit?.  P. 7*     10th,  Those  who  make  use  of  fidse  measures  or 
we^ts  in  trade,  L.7.  tit  7.  P.  7.     11th,  Public  surveyors  who 
knowingly  or  wilfully  (^  so^'^m^o^)  measure  falsely,  L.  8.  tit  7.  L.8.tit.7.p  7. ' 
P.7. 

In  the  third  place,  those  are  public  crimes  which  cause  scan-  §  s.  Of  public 
dal  {escandalo)  against  which  the  judge  may  proceed  de  oficio^  wanSl  (Lcmi- 
acdordingto  L.^.  tit  19.  Lib.  8.  Rec.«  &  L.5.  tit  19.  Lib.8.  Rec  ^^H. 
In  this  class  are  comprehended,  1st,  Those  wiio  live  in  con-  Libiis.  Nor. 
cttbinage  {amancehados\  Ll.l,  2,  3  &  4.^  tit  19.  Lib.8.  Rec.    2d,  ^^' 
Heretics  whom  the  Prol.  of  tit  26.  P.  7.  defines  in  this  way :  —  a  5!!'f 'S*.^' 

^  tot.26.  lib.  12. 

description  of  mad  people  who  labour  to  pervert  [de  escatimar)  the  Nor.  Rec. 

words  of  our  Lord  Jesus  Christ,  and  give  them  another  meaning         •••s.P.7. 

contrary  to  that  which  the  holy  fathers  gave,  and  which  the  church 

of  Rome  believes  and  orders  to  be  observed.  To  this  class  belong 

the  Jews  and  Moors,  whom  we  are  bound  to  discover  or  make 

known  {descubrir^)  if  we  know  they  are  among  us  without  the 

royal  permission,  according  to. L. 9.  tit 25.  P*7«*^;  and  there-  L.9.t.25. P,7. 

fore  all  the  other  laws  of  the  24  and  25  tit  P.  7.,  which  treat  of 

the  mpde  in  which  they  should  live  in   Spain,  are  obsolete. 

Sdy  Sodomites  who  commit  an  abominable  sin,  having  connec-     [  221  ] 

tipn  with  one  anpther  contrary  to  nature  or  natural  custom. 


7  L.  1 .  tit.  7.  P.  7.  is  meant. 

*  This  law  is  not  inserted  in  the  Kc/o.  Rec.     The  quotations  in  the  text 

rsar  to  be  erroneous.    L1.4&  5.  tit. IS.  Lib.8.  Rec.  are  the  laws  cited  in 
edition  of  the  text  by  Paldcioi. 
>  Not  inserted  in  the  Nov,  Rec, 

^^  This  law  applies  to  ambassadors  from  the  Moors  coming  or  bcio^  sent 
to  reside  in  Spam,  and  does  not  touch  upon  the  matter  here  set  forUi  m  the 
tDXt.  The  25th  dtJe  of  the  7th  ParMa  contains  enactnn^its  relative  to  Jdoors ; 
iuid  those  of  the  2ith  title  of  the  same  ParUda  refer  to  Jews. 
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ProLt.si.P.7.    Prol.  tit  21.  P.  7.     4<th,  Pimps,  or  panders,  who  entrap  women, 

inducing  them  by  cunning  arts,  or  procuring  them  to  prostitute 

L.i.t.8S.P.7.     their  bodies,    L.I.  tit  22.   P.  7.,    which  specifies  five  kinds  of 

pimping.  5th,  Persons  practising  witchcraft  (Af^2cerc75),augurer8 
{agoreros\  soothsayers  {adivinos\  and  other  buffoons  (tnuines\ 
who,  with  their  impositions,  lead  the  people  into  a  thousand 
errors,  pretending  to  possess  the  power  of  God  in  knowing 

L.i.t8s.F.7.     things  which  are  to  happen,  L.l.  tit.  23.  P.  7.    6th,  Blasphemers 

against  God,  the  most  holy  Mary,  and  her  saints,  tit.  28.  P.  7* 
By  blasphemy  is  understood  all  that  is  said  in  contempt,  and 
with  the  intention  of  being  revenged  by  word",  ProU  titSS^ 

Prol.t28.P.7.    p. 7.     7th,  Bigamists,  or  those  who  are  married  at  one  time  to. 

L.9.tit.S8.         two  women,  L.8.  tit. 20.  Lib.  8.  Rec.  **     8th,  Sacrilegious  p«v 

jj^"^  "'       "      sons,  who  are  of  two  sorts,  1st,  Those  who  raise  their  angry 

hands  against  the  clergy,  or  religious  persons.     2d,  Those  who 

L1.1  &  s.tit.18.  steal  or  rob  any  sacred  thing  in  a  church,  or  out  of  it,  Ll.l.Sl9« 
'^*  titl8.  P.  1.     9th,  Persons  guilty  of  simony,  who  purchase  or 

L.M.17.P.5.    sella  spiritual  thing,  L.l.  titl7.  P.l.     10th,  Persons  guilty  of 

incest,  tit  28.  ^^  P.  7.  11th,  Ravishers  of  a  religious  woman, 
a  widow,  virgin^  or  married  young  woman ;  against  whom  an 
accusation  may  be  preferred  by  any  of  the  people,  if  the  rel»- 

L.2.tit.20.P.7.  ti^jng  of  such  women  should  not  do  it,  L.2.^*  tit.  20.  P.  7. 

§4.  Of  public        In  the  fourth  place,  those  commit  a  public  crime  who  make 

hsUntitot  ▼io-  use  of  force  and  violence  to  take  any  thing,  real  or  personal, 

icDce.  the  kinds  of  which  are  expressed  in  tit  10.  P.  7.     By  the  laws 

of  this  title,  it  appears  those  are  guilty  of  nsing  force  [Jbrzadores)^ 
1st,  Who  with  arms,  and  in  a  mutinous  manner  {amotinada* 

L.2.t.io.P.7.    mente\  possess  themselves  of  any  thing,  L.2.  tit  10.  P. 7.     2d, 

Those  who  rob  at  the  time  of  any  fire,  or  prevent  its  being 

L.3.tio.P.7.    extinguished,  L.  3.  tit  10.  P.  7.     3d,  Judges  who  do  not  admit 

L.4.t.io.P.7.    an  appeal  from  their  sentence,  L.4.  tit.  10.  P.  7.     4th,  Royal 

tax  gatherers  or  collectors  of  rents  or  revenue  {recaudadores), 

L.5.t.io.P.7.    who  collect  more  than  the  king  orders,  L.5.  tit  10.  P.  7.     5th, 

Powerful  or  wealthy  persons  {poderosm\  who,  through  the 
dread  of  their  power  impede  the  due  or  right  administration  of 

L.6.t.io.P.7.    justice,  L.  6.  tit  10.  P.  7.     6th,  Persons  guilty  of  arson  {incen- 

L.9.t,io.P.7.    diarios)y  L.9.  tit.  10.   P. 7.     7th,  Those  who  enter  on  the  pos- 


1^  Another  and  more  appropriate  definition  of  blasphemy  is  given  by  P^h 
lacios,  who  says  it  is  a  bad  word,  or  injurious  expression  against  God  or  his 
saints. 

'^  See  also  LI.  6,  7,  &  8.  tit.  28.  Lib.  12.  Nov.  Rcc. 

**^  A  typographical  error:  read  tit.  18.  P.  7. 

^^  See  also  L.  1.  ibid. 
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86881011  of  the  inheritance  of  another  without  the  order  of  the  Ii.io.t.iaP.7. 

judge,  L.10.  tit  10.  P.  7*     8th,  Those  who  refuse  to  give  up 

the  thing  which  they  hold  under  rent,  deposit,  &c.,  L.  12.  titlOi.  I-.i«.t.io.P.7. 

P*7*     9th,  He  who  pledged  (empefio)  his  property,  if  he  takes 

it  away  from  his  creditor  by  force  before  he  has  paid  the  debt  ^*,  i,.io.t.i3.P.7. 

L-IS.  tit.  10.  R7.    10th,  Those  who  without  the  authority  of     [  232  ] 

the  judge,  arrest  their  debtors  or  take  any  thing  from  them  ^^^ 

IJ.14   &    15.   tit  10.    P.  7.     11th,  Those  who   break    prison,  LU4&i5.t.io. 

and  their  aiders  ^%  L.  13.  tit29.  P. 7.     12th,  The  violators  or  L.is.t^9.P.7* 

seducers  (desflaradores)  of  virgins,  and  the  ravishers  of  women, 

upon  which  the  laws  of  the  19th  Title,  Part  7.  treat  tit.i9.P.7. 

Among    crimes  committed    by  force,  we  must  also  reckon  5^-  ^**;"^ 
homicide,  challenges  {desqfios),   adulteries,  and    injuries    from  kindL 
which  bloodshedding  follows  '\  L.4.  tit  10.  Lib.  8.  Rec.  iib.tsf  Nor. 

Homicide  is,  the  killing  of  man  {matamiento  de  home\  L.l.  Rec 
tits.  P.  7.     It  is  casual  or  excusable  (casual),  wilful  or  felonious  L-i*-®-^-^- 
{detemunado),  and  justifiable  (justo).     The  casual  is  that  which 
hq)pens  without  any  previous  (prevenida)  intention,  and  ought 
not  to  be  punbhed,  LI.  4  &  5.  tit  8.  P.  7.     The  wilful  is  that  tU4*5.t.8.P.7. 
which  is  committed  intentionally  :  of  this  kind  of  homicide  not 
only  is  the  person  guilty  who  intentionally  goes  to  kill  or  kills 
another,  but  also  the  person  who  furnishes  or  concerts  (pone) 
the  means  by  which  he  dies.     Thus,  therefore,  are  to  be  pu- 
oiflhed  as  guilty  of  homicide,   1st,  Physicians,  surgeons,  &g«, 
who,  ignorant  of  their  arts  or  professions,  cause  death  by  at- 
tempting to  practise  them  ^^  L.6.  titS.  P. 7.     2d,  Mothers  who  L-€-*-«-P«7- 
take  any  thing  to  destroy  their  young  {el/eU))'^,  L.8.  tit 8.  l-8t.8.P.7» 


*^  This  applies  ftrictly  to  pledge  or  pawn,  where  possession  of  the  property 
ple<%ed  has  been  delivered  W  the  debtor  to  the  creditor.  See  L.  18,  tit  10. 
P.  7.  eked ;  and  Greg,  Lop,  Gl.  1.  thef]pon. 

^  In  satisfaction  or  securi^  of  their  debt. 

^7  L.  13.  tit.  29.  p.  7.,  cited  in  the  text,  does  not  particularly  add  their 
aiders. 

^9  These  crimes  considered  in  themselves,  and  without  other  drcumstances^ 
ought  not  to  be  reckoned,  says  Palaciot,  among  crimes  of  or  accompanied  by 
force ;  nor  do  the  laws  reckon  them  such :  and  he  refers  to  tit.  10.  P.  7.,  where 
crimes  of  force  are  treated  of. 

^*  Palacioi  says,  it  is  one  thing  to  kill  through  ignorance,  and  another 
tknmgh  malice.  That,  in  the  first  case,  such  persom  are  punishable  witit 
fire  years'  transportation  to  some  island,  according  to  L.6.  tit.  8.  P.  7.  cited  io 
the  text,  thoogh,  as  he  observes,  Crreg,  Lopez,  01.3.  L.9.  tit.  15.  P.  7.  hath 
said,  that  this  punishment  of  banishment  to  an  island  was  not  in  use  even  in 
his  time;  but,  m  the  second  case,  they  are  pimishablc  with  death. 

*^  If  the  woman,  in  such  case,  hath  quickened,  she  is  punishable  with 
death :  if  she  hath  not  quickened,  she  is  punishable  with  five  years'  transports* 
tion  to  an  island.  See  L,  6.  tit.  8.  P.  7.  cited.  Palaciot  here  observes,  that  it 
is  necessary  in  the  case  mentioned  in  the  text,  death  should  have  been  the 
eflTcct  thereof. 
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X.7.t.8.F.7. 

L.9.t8.P.7. 

L.10.t.&P.7. 

L.ll,t.8.P.7. 

i:«.18.t.8«P.7. 


L.SaES.t8.P.7. 
}6.  OfdiMb 


L.S.tU.9a 
Lib.  19.  Not. 


P.  7.  Sd,  The  apotlMcary  or  spice  dealer,  who  sells  iKHckms 
herbs,  knowing  they  serve  to  cause  death  to  any  one^  L.7.  tit.8. 
P.  7.  4th,  lliose  who  chastise  cnieUy  their  c^ild,  schcdar,  or 
servants  ^\  L.  9.  tit.  8.  P.  7.  5th,  He  who  lends  arms  or  assist- 
ance to  kill  another  %  L.10.  tit  8.  P.  7.  6th,  The  judge  who 
'  maliciously  gives  sentence  of  death  against  any  one^,  L.11. 
tit  8.  P.  7.  7th,  He  who  castrates  another,  if  death  ensue  ^, 
L.1S.  tiL8.  P.7. 

Justifiable  homicide  is,  when  any  one  kills  another  widi  just 
reason,  either  by  defending  himself,  or  revenging  the  injury 
{agravio)  done  to  his  person  or  property  at  the  time  {en  d  mismo 
acto\  LI. 2  &  3.  tit.8.  P. 7. 

Those  who  challenge  to  fight  a  duel,  the  person  challenged, 
the  seconds,  those  who  knowingly  carry  the  challenge,  those 
who  are  present  at  a  duel,  and  do  not  prevent  it  themselves^  or 
give  information  of* it  to  justice,  commit  the  grave  crime  of 
duelling  (desqfio)  ^,  which  is  to  challenge  one  another  to  fig^ 
{emplazarse para  refiir).  Auto  1.  tit8.  Lib.8.  Rec,  by  which  the 
ancient  laws  respecting  summoning  to  combat  {riepto)  were  an* 
nulled  and  prohibited  under  heavy  penalties. 


**  Or  slave,  the  law  dted  adds.  K  death  be  the  result,  and  it  was  unin- 
ter.tional,  the  punishment  is  five  years'  transportation  to  an  island ;  and  if  the 
chastisement  was  with  the  intention  to  kill,  the  punishment  is  death.  Thit  is 
noticed  by  PaiadoSf  and  is  stated  in  L.  9.  tit.8.  r.  7.  cited  in  the  text. 

^  As  also  one  who  should  wilfully  lend  or  sive  arms  to  a  madman,  drunk- 
ard, person  in  a  violent  rage,  dec  to  kill  himseu,  if  death  should  in  other  case 
ensue. 

'''  Whether  it  be  of  natural  or  civil  death  (banishment),  or  of  loss  of 
limb,  according  to  L.11.  tit.8.  P. 7.  cited.  It  may  be  useful  to  notice  a 
most  material  diflference  in  the  wording  of  this  law  m  the  edition  of  the  Par^ 
tidat,  with  the  GI.  of  Gree,  Lop.  published  at  Valencia  by  Benito  Monfortyin 
1 767,  and  the  edition  of  the  ParUdtu  pubUshed  in  Madrid,  1 807,  by  the  Royal 
Academy  of  History.  In  the  first,  tne  law  runs  thus: — **Pena  de  omiada. 
meretce  el  judgador,  que  d  sabiendas  da  faUa  Mentencia^^  &6,  In  the  second, 
the  words  d  tabiendiu  are  entirely  omitted. 

^  And  even  thouph  death  should  not  ensue,  observes  Palados,  referring 
to  L.  13.  tit.8.  P. 7.  cited,  by  which  he  is  supported. 

^  Palados  observes,  that  it  is  not  to  be  inferred  from  this  that  all  aie 
guilty  of  the  same  crime,  L.2.  tit  30.  Lib.  12.  Nov.  Rec.  sa^  that  as  well 
they  who  send,  who  receive,  and  who  carry  the  challenge  with  a  knowlecbe . 
thereof,  or  act  as  seconds,  shall -unpaidonably  lose,  for  such  conduct,  all  tne 
offices,  rents,  and  honours,  which  they  may  hold  from  the  king,  and  are  incom- 
petent to  hold  them  in  future.    If  tne  parties  ^  out  to  the  place  appointed, 
although  no  duel  takes  place,  the  nrincipals,  it  would  seem,  are  punishable 
with  death  and  confiscation  of  all  tneir  property.    All  those  who  witness  the 
duel,  and  bein^  able,  do  not  prevent  it,  or  do  not  go  to  give  information  ta, 
justice,  are  punishable  with  six  months'  imprisonment,  and  the  loss  of  the  third 
part  of  their  property.    In  this  crime,  prescription  does  not  take  place.   There 
IS  a  distinctipn  made  by  L.  1.  tit.  20.  Lib.  12.  Nov.  between  the  cnallenger  and 
the  challenged ;  but  this  does  not  appear  by  L.  2.  ibid.,  which  is  a  mucn  lales 
enactment  than  L.  l .    See  both,  and  L.  .3.  ibid. 
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Adolteiy  is  the  crime  which  a  man  commits  knowin^y  (&  sa^     r  ^3  -1 
liemdaM)j  by  having  intercourse  with  a  married  woman,  or  one  $7.  Ofadulte- 
betrotbed  {detptrnda)  to  another  man,  L.1.  tit  17.  P. 7.     The  ^{^yj^^ 
kosbandf  the  &ther,  the  adulteress,  her  brother,  and  paternal 
or  matmnal  uncles,  are  the  legitimate  accusers  of  the  adulterer, 
whUe  the  marriage  is  not  dissolved   by  the  sentence  of  the 
church  I  and  after  it  is  dissolved,  within  sixty  useiul  or  lawful 
ifitiles)  days,  L.2.  tit.l7.  P. 7.     But  if  the  scandal  were  great,  L.9.tit.i7.P.7. 
^ay  of  the  town  people  may  accuse  in  the  first  case ;  and  in  the 
second  for  four  months  after ^^,  reckoned  also  usefully  (i^'/tM^n/^); 
and  in  case  (^  the  husband  dying,  six  months,  reckoned  from 
the  day  on  which  the  adultery  was  committed,  are  allowed  to 
pcofer  the  aocusatbn,  L.8.  tit.  17.  P. 7.  While  the  married  per-  L.s.ttLi7.P.7« 
sons  are  united,  the  accusation  may  be  preferred  before  the 
oompelnit  judge  untU  or  withiq  five  months  from  the  day  on 
which  the  adultery  happened;  and    if  force  was  used,  until 
tibirty  years  ^,  L.4.  tit  17*  P.  7.  In  regard  to  the  person  accused  L.4.tit'i7.P.7. 
of  this  crime,  we  say  that  he  may  avoid  the  prosecution  {eljtdcio) 
wkh  exceptions.     1st,  If  the  accusation  was  preferred  afler  the 
above  mentioned  times,  L.7.  tit.  17.  P.  7.     2d,  If  at  the  first  L.7.tit.i7.P.7. 
citation  the  adulteress  should  prove  she  committed  the  offence 
with  the  consent  of  her  husband  ^,  L.  7.  tit  1 7.  P.  7.     3d,  If  the  L.7.tit.i7.P.7. 
aocdser,  be  be  who  he  might,  should  abandon  the  cause  when 
once  begun,  and  aflerwards  should  wish  to  continue  it,  L.8.  L..8.tit.i7.P.7. 
tit  17.  P.  7.  4th,  If  the  husband  shopld  say  before  the  judge  that 
he  does  not  wish  to  accuse  his  wife,  and  afierwards  endeavour 


«8  Prom  the  expiration  of  the  sixty  days  allowed  the  hilsband,  &c.  See 
L.5.titl7.P.7.  cited. 

^  Falacios,  after  pointing  out  various  errors  into  whidi  the  text  hai 
fidleo»  with  reference  to  what  is  stated  in  the  laws  of  the  17th  dtle  of  the  7th 
Par^iat  which  it  has  cited,  sajrs,  that  by  L.^.  tit  19.  Lib.8.Rec.,  which  is 
L.4.  tit  96.  Lib.  ]  S.  Nov.  Rec.,  die  husband  alone  can  prefer  the  accusation  of 
adultery,  and  that  he  cannot  accuse  the  adulteress,  witnout  accusing  the  adul- 
terer, nor  vice  versA^  while  thejr  are  both  living,  referring  for  the  last  position 
toL.8.  tit  so.  Lib.  8.  Rec,  which  is  L.3.  tit.  SB.  Lib.  18.  Nov.  Rec  The  law 
referred  to  by  the  Learned  Professor  in  support  of  his  first  position,  does  not 
seem  to  bear  him  out  in  its  unqualified  statement.  This  L.  4.  tit.SG.  Lib.  12. 
Nov.  Rec.  provides  for  the  mode  of  proceeding  by  Justices,  against  the  concu- 
bines {manceboip)  of  the  clergy,  and  agpiinst  husbands  who  mav  consent  to 
their  wives  being  such.  This  law,  after  declaring  that  no  marriecf  woman,  bfat 
onlv  a  feme  ioEg^  can  be  said  to  be  the  concubine  of  a  clergyman,  friar,  &c. 
addv,  **  y  que  la  tal  muaer  casada  no  pueda  ser  demandada  en  Juicio  ni  fuera 
de  el^  salvo  si  iu  marido  la  ymnere  acutarP  which  is  all  it  states  upon  the  sub- 
ject. Bat  Ant.  Gum.  in  his  var,  res.  torn.  3.  cap.l.  n.89.,  lays  down  the  posi- 
tion in  the  same  manner  as  the  Learned  Professor  has  here  done. 

*  That  is  to  say,  as  Pcdadot  properly  observes,  if  this  exception  should  be 
opposed  before  contestation  of  suit,  and  should  be  proved.  See  L.  7.  tit.  17. 
P.  7.,  cited. 


054  (Jrmes  a$ut  Punis/iments  in  general.  [BMklh 

L.6.tit.n.P.7.  the  contrary,  L.8.  tiLl?.  P.  7.     5th,  I^  knowing  the  adultery, 

he  should  admit  her  into  his  house,  and  should  live  with  h^, 
L.8.tit.i7.P.7.  L.8.  tit  17.  P.  7.  6th,  If  the  husband  accuser  were  of  bed 
L.9.tit.i7.P.7.  dutracteir  and  habits ''^  L.9.  tit  17.  P.  7.     7th,  If  they  sboiiid 

accuse  her  of  adultery,  fiom  which  she  was  previously  acquitted 

for  want  of  proofs,  but  not  if  it  were  for  a  second  ofience,  L.9« 

L.9.tit.i7,P.7.  tit  17.  P.  7.     8th,  If  the  husband  accuses  the  widow  with  whom 

he  married,  of  adultery  committed  in  the  time  of  the  first  mluv 
riage;  because  having  married  her,  the  accusation  is  presumed 
L.9.tit.i7.P.7.  renounced,  L.9.  tit  17.  P. 7. 

1 8.  of  jobbery  In  the  fifth  place  robbery  and  theft  are  public  crimes.  Robbery 
Sdr*kSd^  (n>6o)  is  a  sort  of  offence  {malfetria)  which  faUs  between  theft 
FtaLtik.18.  and  force  or  violence,  ProL  tit  IS.  P.7.,  that  is  which  partakes 
L.Ltitis.P.7.  ^^  ^^  ^^»  *"^  therefore  when  L.l.  tit.lS.  P.  7.  defines  rapine 

{rapina)  saying  that  it  is  robbery  {robo)  which  men  commit  on 
the  property  of  others,  that  is  moveable  or  personal,  it  means  to 
[  224  ]  say,  that  it  is  a  theft  committed  with  violence,  in  contradicdon 
to  simple  theft  which  is  not  accompanied  with  violence.  There 
are  three  sorts  of  robbery,  1st,  That  committed  by  soldiers  in 
time  of  war  which  we  call  pillage  {saqueo).  2d,  That  which  is 
committed  in  a  desert  place,  or  in  a  town  without  lawful  reason 
for  doing  it,  and  under  this  sort  are  comprehended  highwaymen 
{salteadores  de  caminoi)  or  footpads  and  robbers  in  towns,  against 
whom  the  judges  ought  to  proceed  de  qficio  wlienever  they 
know  in  what  town  there  are  any.  The  third  sort  of  robbery 
is  that  which  those  commit  who  assist  in  the  burning  of  any 
house  ^S  in  the  wreck  or  destruction  of  any  ship  under  the 
pretence  of  succouring  and  affording  assistance.  These  are 
L.s.tit.io.p.7.   considered  as  persons  guilty  of  violence  {forzadore$\  by  L.S. 

tit  10.  P.  7.^*' 

TTieft  is  an  ofience  which  men  commit  who  take  secretly 
{eficubiertamente)  any  moveable  ^^  thing  belonging  to  another 
without  the  will  of  the  owner,  with  the  intention  of  gaining  the 


w  And  the  wife  should  allege,  observes  Palaciot^  this  exception,  before 
contesting  Uie  suit,  and  should  prove  it.    See  L.  9.  tit.  7.  P.  7.  cited. 

»  In  which  both  thefl  and  violence  intervene,  also  explains  Greg,  Lop, 
G1.I.  on  prol.  tit.  13,  P.  7. 

5'  This,  by  the  laws  of  England,  is  called  arson. 

^  This  law  does  not  refer  to  the  destroying  or  plundering  vessels,  althongli 
it  treats  of  arson.  L.  1.  tit.  10.  P.  7.,  does  however,  apply  to  robbing  or 
plundering  vessels,  as  does  L.I.  tit.  15.  P.  7.  See  Greg,  Lop,  GL.T.,  on  thit 
last  law;  and  see  Russell  on  CrimeSy  2d  vol.  ch.  13.  p.  1808,  as  to  plundering 
vessels  in  distress  or  wrecked ;  and  ibid,y  ch.  44.  p.  1731,  as  to  destroying  and 
damaging  vessels  and  articles  belonging  to  them,  under  the  laws  of  England,  ' 

»  L.  1.  tit  14.  P.  7.,  cited,  says  theft  cannot  be  coraraitted  of  real  property. 
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^^ropertf  (se^orio)  or  possession,  or  the  use  of  it,  L.I.  tit  14.  L.i.tit.i4.P.7. 
p.  7-  Hence  it  is,  1st,  That  every  thing  stolen  must  be  move- 
able, and  taken  against  the  will  of  the  owner.  2d,  That  to 
constitute  theft,  it  must  be  accompanied  with  a  malicious  in- 
t^ntJPP-  3d,  That  it  be  always  committed  on  the  proper^  of 
another*  4th,  That  it  be  done  with  the  intention  of  acquiring 
the  property,  possession,  or  use  of  the  thing  which  is  stolen. 
From  the  first  principle  it  follows,  1st,  That  if  a  person  should 
take  the  prc^rty  of  another  with  the  will  or  consent  of  the 
owner,  or  supposing  he  has  it'^S  such  person  does  not  commit 
theft,  L.I.  titl4.  P.  7.  2d,  That  gamblers  {tahures\  or  jugglers  L.i.tit.i4.P.7. 
{truane8\  who  keep  a  gaming  house,  cannot  complain  of  the 
theft  ^^  committed  against  them  by  the  persons  collected  there, 
it  being  presumed  that  they  have  given  their  consent  to  it  by 
admitting  bad  people  into  their  houses,  L.  6.  tit  14.  P.  7.  Sd,  L.6.tit.i4.P.7. 
That  the  taking  of  casdes,  cities,  &c.,  is  not  properly  theft,  but 
force  and  violence,  Ll.g.  &  10.  tit  10.  P. 7.  ^^^ *  ^°-*-*^- 

From  the  second  principle  it  is  inferred,  1st,  That  madmen, 
persons  insane,  and  minors  of  ten  years  and  a  half  cannot  com- 
Biit  theft,  L.  17.  tit  14.  P.  7.     2d,  That  persons  under  twenty  L.i7.tit.i4. 
years  ought  to  be  punished  with  lighter  punishment  than  those 
above  that  age,  L.7.  tit  11.  Lib.  8.  Rec.«^    Sd,  That  what  is  J^^*^*•^;*• 

,  t  .  «  .      ,  Lib.  12.  Not. 

Stolen  to  support  hunger,  or  m  a  small  quantity  by  servants,  Rec 
ought  not  to  be  punished  as  theft  ^\  L.  1 7.  tit  14.  P.  7.  C  225  ] 

From  the  third  principle  it  is  deduced,  1st,  That  he  who     '^  '^*' 
takes  any  thing  from  an  inheritance  not  yet  entered  up<m,  or 
appropriated    {heredad   yacente)^^^    does   not   commit   theflit 


^  But  with  ffround  or  foundation  for  so  supposing,  observes  Palaciot. 

^  Or  indeed  other  wrong  or  injunr  short  of  homicide  or  mutilation  of 
Kmb.    See  L.  6.  tit.  14.  P.  7.,  dted,  ancl  Greg,  Lop.  G\.  3.  thereon. 

M  Pakunot  says,  that  by  this  law,  thieves  and  vagabonds  under  twenty  years 
ti  age ;  and  women,  who  are  vagabonds  and  thieves ;  and  slaves,  to  whom- 
soever they  may  belong,  may  not  be  sentenced  to  the  rallies,  but  are  to 
be  punished  according  to  the  laws  of  the  kingdom.  But  that  by  L.  9.  tit.  11. 
lib.  8. ;  (L.  2.  tit.  14.  Lib.  12.  Nov.  Rec.) ;  posterior  to  L.  7.  tit.  10.  Lib.  8. Rec.  j 
or  L.  1.  tit.  14.  Lib.  Ifi.  Nov.  Rec,  cited  in  the  text,  the  punishment  for  thieves 
ii  increased ;  and  it  is  directed,  that  persons  of  seventeen  years  of  age  may  be 
punished  with  or  condemned  to  the  gallies. 
^  ^  L.  17.  tit.  14.  P.  7.  says,  that  what  is  great  or  pett3r  larceny,  is  left  to  the 
discretion  of  the  judge,  to  be  nsgulated  by  the  consideration  of  the  thing 
itoleo^  and  the  person  by  and  from  whom  stolen.    See  die  litw. 

9*  If  a  person,  observes  Falaeio*^  referring  to  L.  21.  tit.  14.  P.  7.,  cited, 
should  take  away  any  thin^  from  an  inheritance  not  accepted,  or  herendaym' 
eenie  {heredUas  jacen$^  as  it  is  wont  to  be  called,  he  cannot  be  prosecuted  for 
the  racovery  of  the  thing,  and  for  theft,  but  he  may  be  compelled  to  return 
the  thing  with  the  fruits;  and  besides,  the  judge  may  inflict  on  bin  a  cor* 
mppnding  punishment  lor  the  offince.    Tnis  ponkhmeot,  acoorcfcbg  to  the 
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but  the  crime  expilatte  hareditatis,  which  is  equivalent  to  an 
offence  a  person  commits  m  plundering  (mesar)  the  estate  xjf 

L.9i.t.i4.P.7.  another,  L.21.  tit.  14.  P. 7.  2d,  That  children  cannot  be  pro- 
secuted, as  for  theft,  for  things  which  they  take  belonging  to 
their  parents,  although  their  advisers,  and  aiders  or  abettors  are 

L.4.tit.i4.P.7.  gailty  of  theft,  L.4.  tit  14.  P.  7.  Sd,  That  the  same  is  under- 
stood with  respect  to  what  the  wife  may  take  ftcan  her  husband  ^^, 

L.4.tit.i4.P,7.  L.4.  tit.  14.  P.  7.     4th,  That  guai*dians  cannot  be  accused  ns 

thieves  for  what  they  may  take  ^^  from  the  wards  or  minors 
under  their  power  or  guardianship,  because  they  are  as  fiithers 
and  masters  of  them ;  although  they  shall  not  remain  without 

L.5.titf4.P.6.  their  just  punishment,  L.5.  tit.  14.  P.  7. 

From  the  fourth  principle  we  discover,  1st,  That  if  any  thing 
is  carried  off,  or  taken  away  with  another  design  than  that  of 
robbery  or  theft,  as  in  the  case  of  those  who  run  away  with,  or 

I<.i.tit90.P.7«  carry  off  (ro&zn)  women,  theft  is  not  committed,  L. I.  tit. 20. 

P.  7.  2d,  That  persons  are  guilty  of  this  crime  who  make  use 
of  the  thing  lent  to  them  {en  comodato)  longer  than  was  agreed 

L.s.tlt.i4.P.7.  upon^^  L.S.  L    H.  P.  7.     Sd,  That  those  who,  without  the 

license  of  the  king,  coin  or  manufacture  money,  although  it 

may  be  of  the  same  value  as  the  public  or  l^^alized  coin,  commit 

theft,  by  reason  of  the  gain  which  they  thereby  make  for  them- 

.   selves,  and  also  those  who  counterfeit  any  work  of  gold,  silver, 

L'.i5.t.i4.P.7.  &c.,  by  the  admixture  of  another  metal  of  base  value,  L.  15. 

tit.  14.  P.  7.  4th,  Those  commit  theft  who  take  away  the  tim- 
ber, pillars,  or  other  materials  of  building  or  work  belonging  to 

L.i6.t.i4.P.7.  another  to  appropriate  them  to  their  own  use,  Ln.16.  tit  14. 

P.  7*     5th,  Persons  also  commit  theft  ^^  who  change  the  land- 


law  cited,  which  is  to  be  imposed  at  the  discretion  of  the  judce,  is  dther 
five  years'  banishmeot,  or  transportadon  to  aoy  island,  or  concMEnination  to- 
hard  labour  for  a  certain  time,  according  to  the  rank  of  the  offimder. 

V  And  the  same  rule  applies  to  slaves  stealing  from  thdr  ownen.  See 
L.4.  tit.  14.  P.  7.,  cited. 

^  Take  is  a  more  appropriate  word  than  $tealj  which  is  made  use  of  in  the 
text ;  and  L.  .5.  tit.  1 4.  F.  7.,  authorizes  the  adoption  of  the  first.  The  po- 
mdunent  for  such  spoliation  on  the  part  of  the  guardian  is,  by  the  law  deed, 
forfeiture  or  payment  to  the  ward  of  double  the  amount  of  the  property  so 
taken. 

^  This  must  be  taken  with  some  limitation  or  qualification ;  if  the  bor- 
fower  thought  the  lender  would  not  be  angry  with  nim  on  account  of  such 
extended  use  of  the  thing,  or  if,  in  point  of  fiact,  the  lender  should  not  be 
angry,  although  the  borrower  micht  have  thought  otherwise,  it  will  not  tfKmm 
to  theft.  The  ammuM  quo  the  wing  was  kept,  would,  perhaps^  be  the  proper, 
rule  to  go  by  in  such  a  case.    See  L.  5.  tit.  14.  P.  7.,  dted. 

^  Paiacioi  observes,  that  it  cannot,  properly  speaking,  be  said  that  they 
commit  theft  in  this  case,  and,  quotjng  tne  words  of  L.  30.  tit.  14.  P.  7.,  tbit 
although  a  man  cannot  be  properly  sud  to  commit  theft  in  respect  ofpro-* 
perty  which  is  real,  yet  he  commits  an  offence  which  is  similar  to  theft. 


Tit  XUL]  Orimei  and  Punishments  in  general  257 

murks  or  boundaries  of  an  estate  or  town  {terfnino\  L.30.  tit.  14.  ^.»o.*5ti4. 
P.  7*     6th,  That  there  is  theft  of  the  thing  itself,  of  the  posses- 
sion, and  of  the  use  thereof.     Theft  of  the  thing  is  committed 
\pf  taking  any  thing  moveable,  whether  it  be  animate  or  inani- 
mate, LI.  19.  &  22.  tit.  14.  P.  7.  ^'^     The  debtor  who  takes  away  Ll.i9A82.ti 4. 
the  thing  which  he  had  given  in  pawn  [en  prenda)  to  his  creditor  ^''^' 
commits  theft  of   the  possession,  L.9.  tit.  14.  P.  7.     He  who  L.9.t.i4.P.7. 
uses  a  thing  for  other  purposes  than  those  for  which  it  was 
granted  or  lent  commits  theft  of  the  use,  L.3.  tit.  14.  P.  7.     Be-  L.d.t.i4.P.7. 
sides  the  distinction  of  theft  into  manifest  and  occult,  of  which 
L.  2.  tit.  17.  P.  4.  speaks,  we  are  acquainted  also  with  that  of  a  L.s.t.i7.P.4!. 
simple  and  qualified  {calijlcado)  theft ;  the  first  is  made  without      [  226  ] 
noise  or  violence  {estrepito\  and  the  second  with  arms,  fracture 
or  breaking  ^^  {quebrantamierUo)^  &c.     Simple  theft  is  distin- 
goished  into  petty  and  great,  according  to  the  quantity  or  value 
(caniidad)  **  of  what  is  stolen ;  and  therefore  it  is  left  to  the 
discretion  of  the  judge  to  consider  of  the  quality  of  the  thief,  of 
the  thing  stolen,  &c.,  in  order  to  impose  the  punishment.     The 
action  of  theft  is  instituted  {se  instaura)  by  the  owner  of  the 
thing  or  his  heir,  against  the  thief  and  his  accomplices,   L.4.  L.4.t.i4.F.7. 
tit  14.   P.  7.^*;  and  if  they  are  many,  against  each  of  them  in 
solidum,  L.20.  tit.  14.  P.  7.  See  LI.  10,  11  &  12.  tit.  14.  P. 7.        L.2at.i4.P.7. 
Private  crimes  are  reduced  to  damage  or  trespass  {daflo),  or  ^\'^^^  \^  *  ^* 
to  injury  by  deed,  word,  or  writing  {injuria)  done  to  an  indi-  C«p.  s.  Of  pri- 
yidual.    The  damage  or  trespass  {dafio)  is  either  caused  by  men,  niJa  ©"'^n- 
or  by  beasts.  *7     The  first  the  Romans  called  damnum  injuria  <*»!  (injuria), 
datumj  and  the  second  pauperies.  **  ^J  hurt(diiS). 


^  The  first  of  these  laws  cited,  applies  to  stealers  of  cattle  and  sheep,  Sec, 
cHgeig  and  the  second  to  man-stealing,  including  slaves,  &c. ;  this  last  offence 
it  called  Plagium.    See  both  laws,  1 9  &  22.  tit.  1 4.  P.  7.,  cited. 

^  Palaciot  says,  simple  theft  is  that  which  is  attended  with  no  circumstance 
of  ag^vation;  and  (qualified  theft  is  that  which  is  so  attended :  and  he  adds, 
feferriDg  to  L.  18.  tit.  14.  P.  7.,  among  other  things,  it  will  be  there  found 
that  a  theft  of  any  thing  sacred  committed  in  a  church,  is  quafified,  without 
ito  being  necessary  to  nu&e  it  so,  that  it  should  be  committed  with  any  noise 
or  violence  (estrepito), 

^i  PaJacioi  observes,  that  qualified  theft  will  be  petty  or  grand  according 
Co  the  quantity  or  value  of  what  is  stolen. 

^  The  17th  tit.  U  here  erroneously  referred  to  in  the  text,  as  also  with 
ratpeet  to  the  four  following  quotations. 

^  And  therefore,  says  PMocioi^  the  first  will  be  reckoned  among  crimes,  but 
not  the  second ;  for  he  adds,  in  the  words  of  Juttman,  ^  itdt,  Inst,  si  qtutd, 
jMitip.  /cc,  die. '  nee  enim  potest  animal  mjuriamfecisse  dLct^  quod  sensu  earet* 

^  Palaeios  says,  these  two  oiiencet  (dano  and  injuna\  were,  among  the 
RomaiM  (from  whose  codes  so  many  laws  were  borrowed  or  taken  for  the 
composition  of  the  Partidas),  two  of  the  four  prirate  crimes  of  which  Jus* 
ihaan  makes  mention  in  §  imt.  Inst,  de  Oblig.  qutt  ex  del  nasc :  and  for  a  better 
understandiiig  of  them,  and  the  actions  for  damage  caused  by  animals,  he 
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$  I.  OfdoMge 
or  trespass 
(dado)  and  its 
kinds. 
L.l.t.l5.P.7. 


L.I.tl5.P.7. 


L.3.t.l5.P.7. 


L.2.t.l5.P.7. 


L.S.tl5.P.7. 


L.S.  tl5.P.7. 


L.4<t.l5.P.7. 

C  227  ] 

L.5.t.l5.P.7. 


Damage  or  trespass  {da9io\  is  tlie  deterioratknv  U^jarj,  or 
destruction  which  a  man  suffers  with  respect  to  his  person  or 
his  property  by  the  fault  {culpa)  of  another,  L.I.  tit.15.  P.  7* 
There  are  three  kinds  otdafto;  the  first,  that,  by  reason  of 
which  a  person's  property  or  thing  is  deteriorated  by  being 
mixed  with  the  property  of  another  ^^ ;  the  second  when  it  loses^ 
part  of  its  value ;  and  the  third  when  it  is  destroyed  or  totally 
lost,  L.I.  tit.15.  P.  7. 

Upon  this  two  principles  are  founded:  1st,  That  all  damage 
caused  to  the  thing  {en  la  cosa)  ought  to  be  made  good  to  the 
owner  of  it  by  him  who  caused  the  damage.  2d,  That  for  this 
purpose  it  is  enough  that  the  most  trifiing  fault  {levissima  culpa) 
intervenes. 

From  the  first  principle  it  is  deduced,  1st,  That  the  owner  of 
the  thing,  or  his  heir,  may  institute  this  action,  L.2.  tit  15.  P.  7.; 
and  in  the  absence  of  them,  the  person  enjoying  the  usufruct  (usw» 
Jructuario),  the  feudatory  (^^ttdfl/ano),  the  depositary  {depositario)f 
and  the  attorney  {apoderado)^^  8tc.,  L.2.  tit  15.  P.  7.  2d,  The 
mortgagee,  if  damage  be  done  to  him  in  respect  of  the  thing 
which  he  has  in  mortgage  or  pawn,  the  debtor  not  having  where* 
withal  to  pay  him,  .L.2.  tit.15.  P.  7*  4th,  That  the  heirs  of  him 
who  caused  the  damage  ^^  ought  to  make  it  good,  if  the  suit 
were  commenced  before  the  death  of  his  ancestor  or  devisor^', 
L.3.  tit  15.  P.  7. 

From  the  second  principle  it  follows :  1st,  That  the  damage 
which  a  judge  causes  to  a  van(]uished  party  by  his  sentence^, 
ought  not  to  be  made  good  by  him,  L.4.  tit  15.  P.  7*  2d,  Nor 
that  which  an  agent  or  servant  {un  subdito)  causes  by  order  of  his 
superior,  unless  it  should  be  an  unlawful  thing ^^  which  he  ought 
not  fulfil  or  execute,  L.5.  tit  15.  P.  7.  Sd,  That  those  who 
commit  an  act  in  a  place  where  people  assemble,  from  which 


refers  thereto ;  and  to  the  title  of  ditto,  Dc  Leg,  AquiL :  and  to  Vmmtu^  in 
his  respecdve  commentaries  on  the  same.  See  also  Halifax  on  C  L,,  p.  79. 
ch.  24.  p.  85.  ch.  2. :  also  WoocTs  C.  L,,  p.  258.  (  3.  &  p.  266, 

^  Or,  adds  Palaciotyhy  other  reason,  X.  1.  tit.  15.  P.  7. 

*o  See  L.  2.  tit.  15.  r.  7.,  cited. 

^'  Or  by  whose  order  or  advice  it  was  caused. 

^'^  And,  adds  Palactos^  although  the  suit  should  not  have  b^en  begun 
(contested  is  meant)  before  his  death,  if  the  heirs  received  any  benefit  from 
the  (bmage  caused  by  him  firom  whom  thepr  take,  they  ought  to  make  resti- 
tution to  the  amount  of  such  benefit,  L.  3,  tit.  15.  P.  7.,  cited. 

^  Given  justly  or  rightly  {derechamente\,  says  L.  4.  tit.  15.  P.  7.,  cited;  but' 
otherwise,  if  such  sentence  be  wrongfully  (jtortiseramente\  given.    See  the 
law  referred  to :  but  see  Appendix  T. 
M  See  L.  5.  tit.  15.  P.  7.,idtcd 
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damage  may  arise^  are  responsible  for  the  injury  or  damage 
which  may  result  therefrom  to  persons  who  assemble  there,  as 
the  person  who  rides  fast  through  the  streets  {que  corre  A  caballo 
par  las  caUes) ;  the  bricklayer  who  does  not  give  warning  when 
he  throws  his  bricks  on  the  ground ;  he  who  lops  the  branches 
of  a  tree  on  the  side  of  the  road  without  giving  notice  of  ity 
LL6.  &  25.  tit  15.  P.  7.     4th,  Equally  guilty  is  he  who  sets  traps  L1.6.&25.  t.15. 
{trantpas\  snares  {cepos\  and  game  traps  (armadijos),  in  roads 
{caminos)  or  public  places  from  which  damage  arises  to  the  pas- 
sengers; and  likewise  the  person  who,  taming  a  wild  animal  ^^ 
does  not  watch  him  so  as  to  prevent  his  doing  harm,  L.7.  tit.15,  L.7.ti5.P.7« 
P.  7^    5th,  The  physician,  surgeon,  farrier,  &&,  ought  to  pay 
the  damage  which  they  shall  cause  to  their  patient  by  their  own 
fault,  or  for  abandoning  {desamparar)  the  cure,  L.8.^^  tit.l5« 
P.  7.     6th,  Likewise  is  he  bound  to  pay  the  damage  who  puts 
fire  near  straw,  wood,  corn,  or  other  like  thing,  when  there  is 
wind,  L.10.  tit.15.  P.5.;  and  the  baker  who  does  not  take  care  li.io.ti5.^.5. 
of  the  fire  in  his  oven,  if  by  such  cause  what  he  is  baking  be  lost 
or  destroyed,  L.ll.  tit  15.  P.  7.     7th,  Those  are  also  responsible  L.ii.t.i5.P.7, 
for  any  damage  ^^  done  to  merchandise  in  a  ship,  or  other  vessels, 
on  board  which  they  are  kept,  who  shall  do  any  thing  by  which 
the  goods  are  deteriorated  or  lost,  L. IS.  tit  15.  P.  7.     Lmkeepers  L.is.t.i5.P.7. 
{mesoneros)  and  others,  for  the  damage  which  the  things  hung 
up  at  their  doors  or  windows  cause  to  passengers,  L.16.^^  tit  15* 
P.  7*     Barbers  who  venture  to  shave  in  public,  if  they  should  do 
injury  by  wrangling  (jpor/r(?p«?ar)  with  another,  L.  27.  titl  5.  P.7#  L.27.tJ5.P.7. 
8th,  Lasdy,  the  destroyers  of  vines  and  plantations  of  trees,  &C.9 
are  very  guilty  and   deserving  of  punishment,  L.28.   tit  15.  L.28.t.i5.P.7- 
P.7. 

As  regards  the  damage  which  animals  cause  to  property  and 
to  persons,  under  the  same  principles,  we  establish,  1st,  That 
whoever  worries  or  terrifies  a  dog,  or  other  animal,  from  which 
damage  arises  to  another,  he  is  bound  to  make  reparation  for  it, 
L.21.  tit  15.  P. 7.  2d,  That  if  the  anhnal  should  do  damage  L.si.ti^P.7. 
without  the  fault  of  the  person  who  conducts  it,  it  being  tame, 
the  owner  is  obliged  to  pay  the  damage*^,  L.  22.  tit  1 5.  P.  7.  L»2«-*«*5.P.T. 


^^  Such  as  bulls,  cows,  &c.    See  L.  7.  tit  15.  P.  7.,  cited. 

^  This  law  is  erroneously  cited  for  L.9.  tit.  15.  P.  7. ;  and  see  Grejg.  Lop.^ 
Gl.  2  &  3,  on  this  law. 

^7  By  boring  a  hole  or  otherwise.    See  L.  13.  tit.  15.  P.  7.,  dted. 

^  This  law  is  erroneously  cited  for  L.  26.  tit  15.  P.  7. 

^  But  if  the  animal  should  be  goaded  or  provoked  by  a  third  person  to  do 
the  damage,  such  person  is  liable,  and  not  the  owner  of  the  animal.  See  L.  89. 
titl5.  P.  7.,  cited. 
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Sd,  The  same^  takes  place  whb  respect  to  a  wild  animal,  trhicb^ 
on  account  of  not  being  properly  kept,  should  do  an  injury  to 

L.S3.t.i5.P.7.   any  person,  L.23.  tit«15.  P.  7.     Stb,  In  the  like  manner  shall 

be  made  good  the  damage  caused  by  cattle  or  stock  (ganado)  on 
the  property  of  another  person,  the  same  being  manifest ^^  and 
determined  by  the  award  {&jmcio\  of  fit  men  {hombres  buenas); 
I  228  ]  *  HQ^  if  ^j^is  damage  hath  been  occasioned  with  a  malicious  inten- 
tion on  the  part  of  the  owner  of  the  animals,  he  shall  pay  double^^, 

L.s4.t.i5.P.7.    L.24.  titl5.  P. 7.     This  estimation  of  damages  and  prejudices 

{perjuicios)  is  left  to  the  judgment  of  skilful  persons  {peritos)^  if  the 
injury  should  be  caused  to  real  property :  and  in  what  regards  the 
damage  done  by  animals,  attention  must  be  had  to  the  injury 
{perjuicio)  which  results  to  the  owner  of  the  thing  injured,  dis- 
tinguishing the  death  from  the  wound  only,  or  fracture  oi  any 
limb®^  L.  18.  tit  15.  P.  7. 

%st.  Otuiyxrjj       Injury  {injuria)  is  the  same  as  dishonour  {deshonra\  whvch 

'urimUnd^u       ^^  ^^"®  ^^  ^^^  ^  another  wrongfully  {&  tuerto\  and  in  contempt 
kinds,  of  him,  L.I.  tit.  9.  P.  7.     There  are  two  kinds  of  injury,  one  by 

L,i.t.9.P.7.       ^Qj.j  {depalabra\  and  the  other  by  deed   {dehecho).     In  the 

first  kind  are  included  the  injuries  which  result  from  libels  and 
L.3.t.9.P.7.  defamatory  writings,  L,3.  ^^  tit. 9.  P. 7.  Of  injury  by  deed** 
L].4»5&6.t.9.     various  examples  are  found  in  LI. 4  ^^  5,  &  6.  tit  9.  P.  7. 

'  Of  injuries  or  libels,  some  are  heinous  {graves^  and  others 

trifling  (leves).     Those  which  are  heinous,  are  so  either  i|i  re- 
spect of  the  heinousness  (gravedad)  of  the  act  in  regard  of  the 
place  where  done  or  conunitt^d,  or  of  the  person  injured  or 
L  20.t.i9.  P.7.  libelled^%  L.20.  tit  19.  P.?.  ^®     Trifling  ones  are  all  those  which 


^°  And  a  ^reat  deal  more,  adds  Palacios,  desiring  reference  to  L.  23. 
tit.  15.  P. 7.,  cited;  such  as  paying  double  the  amount  of  damage  caused 
thereby,  the  expense  of  cure,  if  the  injury  be  to  the  person,  damages  for  U)» 
of  time^  &c. :  it  is  necessary  to  see  the  law  cited  to  ascertain  the  extent  of 
liability  of  the  owner  of  the  animal  in  this  case. 

^^  It  being  manifest,  or  the  person  sustaining  the  injury  beine  able  to  prove 
it ;  in  which  case,  the  damage  ought  to  be  estimated  by  skilful,  respectable 
persons :  this  is  observed  by  Palatiot^  who  refers  to  L.  24.  tit.  15.  P.  7. 

®^  This  is  in  the  case  the  owner  put  the  animals  there  knowingly  or  inten- 
tionally {jd  tabiendtu),  as  stated  by  L.  24.  tit.  15.  P.  7.,  cited. 

65  In  Spain,  says  Pa/ados^  according  to  some  interpreters  or  commen- 
tators, the  distinction  of  L.  18.  tit.  15.  P.  7.,  is  not  observed;  but  every  damage 
which  is  occasioned  through  the  fault  of  any  one,  is  estimated  or  assessec]  by 
the  discretion  of  the  judge. 

^  L.  13  is  erroneously  cited  in  the  text. 

c*  Assault  and  battery. 

^  L.  4.  does  not  apply  to  injuria  de  hecko, 

<^7  Or,  adds  Palacios^  in  respect  of  the  person  who  libels^  or  of  the  libel 
itself. 

c8  See  also  L.8.  tit.  25.  Lib.  12.  Nov.  Rec. 
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do  not  require  consideration  with  respect  to  these  three  diings ; 
whence  arises  the  difficulty  of  determining  a  certain  or  prescribed 
punishment  for  this  kind  of  crime,  L.21.  tit  9.  P. 7.  L.2i.ut.9.P.7. 

In  order  to  the  libelling  or  injuring  a  person  it  is  necessary  to 
prove  a  determinate  mind  or  intention  {determinado  animo)  in 
the  person  who  libels;  and  therefore  such  not  being  able  to 
happen  with  respect  to  a  minor  often  years  and  a  half  old,  the 
madman,  idiot,  &c.  it  follows,  1st,  That  neither  of  them  can 
injure  or  libel,  L.8.  tit  9.  P.  7.  2d,  That  the  judge  who  im-  L.8.tit.9.P.7. 
prisons  by  reason  or  virtue  of  his  office  does  not  commit  injury, 
L.16.  tit  9.  P.T.  Sd,  Nor  the  minister  who  proposes  any  per-  L.i6.t9.P.7. 
son  to  the  king  as  more  capable  than  another  to  exercise  an 
office,  L.19.  tit9.  P. 7.  L.19-  t.9.P.7. 

This  action  may  be  brought  by  all  persons  injured  or  their 
representatives^,  as  appears  from  the  examples  laid  down  in 
LI.  8,  9,  10,  11,  12,  13.  and  23.  tit  9.  P.  7.;  and  is  at  an  end  or  fg^^'gf'&gs."' 
is  prescribed  after  a  year,  L.22.  tit  9.  P.  7.     It  is  necessary  to  tit.9.P.7. 
observe,  that  if  the  injury  is  done  expressly  to  the  person,  who  ^'^^^t-^- 
is  found  disguised  or  masked,  he  cannot  complain  of  it ;  where- 
fore if  a  virtuous  woman  or  one  of  good  character  goes  dis- 
guised with  the  clothes  or  proper  dress  of  a  street  walker  or 
prostitute  {muger  publico),  she  cannot  complain  if  they  call  her 
unchaste;   nor   can   the   clergyman,  if  he  does  not  wear  his      [  229  ] 
clerical  habits,  complain  to  the  judge  as  a  clergyman,   L.  18.  L.i8.tit9.  P.7. 
tit  9.  P.  7. 

The  punishments   common   to  all  these  crimes,   are  those  ^^memsin 
which  were  established  by  the  laws  for  the  punishment  of  offences  common.   - 
{para  castigo  y'escarmiento\  L.  1.  tit  31.  P.  7.     Punishment  is  L.i.tit.si.P.7. 
therefore  the  compensation  or  satisfaction   (enmienda)  by  fine 
or  punishment  which  the  law  requires  from  or  imposes  upon  any 
persons  for  the  offences  they  have  committed,  L.  1.  tit  31.  P. 7.  J*/^r^'£j^' 

We  are  only  acquainted  with  two  sorts,  corporal  punishment  ary  and  eit». 

ordinary  pu- 
■  — — — r  nishment. 

*9  Palacios  says,  this  means,  that  the  action  may  be  brought  by  those  under 
whose  power  they  are ;  and  that,  as  at  present,  the  daughter-in-law  is  not 
under  the  power  of  her  stepfather,  nor  the  grandchild  under  that  of  the  grand- 
&ther,  nor  the  great-grandchild  under  that  of  the  great-grandfather,  what  is 
said  in  L.  9.  tit.  9.  P.  7.  respecting  these  persons,  will  not  hold :  that  it  has  been 
already  said,  in  various  places,  that  the  married  son  is  not  under  the  power  of 
his  father.  It  may  be  observed,  that  the  actions  here  treated  of  do  not  pass 
or  descend  to  heirs,  unless  they  should  have  been  instituted  and  contested  in 
the  lifetime  of  the  injured  party,  except  the  injury  were  done  to  the  party 
during  hit  last  sickness,  of  which  he  died,  or  reflected  on  his  memory  after 
death,  although  this  last  may  not  be  considered  as  an  exception  to  the  rule, 
but  as  a  distinct  right  or  remedy  given  to  the  living  heir.  See  L. 25.  tit.  9. 
p.  7,  cited. 
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by  which  a  man  is  punished  in  his  person ;  and  pecuniary  '^ 
which  always  falls  upon  his  property.  Of  these  some  are 
called  ordinary  punishments  if  they  are  determined  or  fixed  by 
the  laws,  and  those  which  are  left  to  the  discretion  of  the  judge 
according  to  the  circumstances  of  the  crime,  are  called  extraor- 
dinary or  arbitrary.  Of  these  punishments  some  are  lawful, 
others  unlawful.     Those   which   are  lawful  are  expressed  in 

t.4.tit.suP«7*  L.4.  tit.  31.  P.  7.,  and  are,  the  punishment  of  the  gallows  or 

hanging  (^orca),  strangling  {garrote\  loss  of  limb  (jperdimiento  de 
miembro)y  the  mines  {minas\  the  gallies  (galeras)^  transportation 
{destierros\  imprisonment  (carcel\  hard  labour  in  the  public 
works  {pbras  publicas\  infamy  {infamia\  shame  {x)er^iienza\ 
and  public '  whipping  inflicted  by  the  hangman   (de  azotes) ''^i 

L.6.tsi.P.7.     all  other  punishments  are  unlawful^^  according  to  L.  6.  tit.  31.  P.  7. 

It  may  be  added  that  amongst  us  the  following  and  other  like 
punishments,  being  considered  barbarous  are  obsolete;  the 
delivering  up  the  accused  or  culprit  [reo)  to  the  will  and  power 
of  the  injured  party ;  burning  alive  unless  for  being  a  Jew  '* ; 
the  rack  or  torture  on  a  wooden  horse  (eleculeo)  ^^ ;  throwing  the 


70  Palactot  says,  we  are  acquainted  also  with  the  punishment  of  infamy,  of 
which  the  text  makes  mention  further  on,  and  that  of  confiscation  of  property 
may  be  also  added.  But  this  last,  the  Translator  may  be  permitted  to 
observe,  will  come  under  the  description  of  pecuniary  punishment.  Lardnabai 
sobre  Uu  Pen.  cap.  5.  p.  1 52.  divides  punishment  into  capital,  corporal,  infa- 
mous, and  pecuniary ;  the  second  may  be,  however,  saia  to  include  the  firal. 
Gutierrez  Prac.  Crim.  3  torn.  cap.  6.  p.  86.  n.  1.,  mentions  three  kinds,  corporal, 
infamous  or  stigmatizing,  and  pecuniary.  Wood,  in  his  Inst  Ch.  Law,  p.  334. 
book  4.  chap.  4'  reduces  punishments  tp  two  sorts,  capital  and  not  capital. 

7^  One  sort  of  punishment  is  omitted,  which,  for  its  peculiarity,  should  be 
mentioned.  Exposure  to  the  sun,  some  hour  in  the  day,  stripped  naked,  and 
rubbed  over  with  honey,  in  order  to  be  eaten  or  bitten  by  the  flies.  Sevea  sorts 
of  punishment  are  set  forth  in  L.4.  tit.31-  P. 7.  viz.: —  ist.  Death,  or  loss  of 
limb.  2d,  Condemnation  for  life,  to  work  in  irons  in  the  royal  mines,  or  other 
works.  3d,  Banishment  or  transportation  for  life,  to  some  island  or  place, 
with  confiscation  of  all  property.  4th,  Imprisonment  in  irons  for  life;  but 
this  punishment  is  limited  to  slaves.  5th,  Banishment,  or  transportation  for 
life,  without  confiscation  or  forfeiture  of  property.  6th,  Punishment  of  infainy, 
or  deprivation  of  office,  or  prohibition  for  an  advocate  or  attorney  to  practise 
for  a  specified  time,  or  for  life.  7th,  Public  whipping,  or  condemnatloa  to  the 
pillory ;  or  exposure  to  tlie  sun  in  a  state  of  nudity,  tor  some  hour  in  the  day, 
with  the  body  smeared  over  with  honey,  to  be  bitten  by  the  flies,  as  mention^ 
in  the  beginning  of  this  note. 

79  Palacioi  observes,  that  the  pecuniary  punishment,  which  is  not  here  men- 
tioned, is  not  unlawful ;  and  some  one  of  tnose  mentioned  in  the  text  as  lawful, 
however  just  it  might  have  been  in  its  origin,  hath  ceased  to  be  in  use,  such  as 
die  loss  of  limb ,  and  that  even  the  punishment  of  condemnation  to  ^e  galliies 
might  be  added,  because  at  preseut  they  are  not  in  a  state  to  be  used  |  awl 
therefore,  by  the  royal  order,  convicts  are  not  destined  or  sent  to  them.  He 
refers  to  the  last  note  oi  this  title.     Vide  Post. 

73  The  Jews  do  not  appear  to  have  been  a  favoured  rape  among  the  Spa- 
piards,  if  judgment  may  be  formed  from  their  enactments' respecting  them. 

74  This  word  has  been  translated  as  seen  in  the  text ;  for  torture  generally 


trit.  XiS^.'}  XHmejs  and  Fwushmmits  in  gtnenaL  '963 

cdprit  among  wild  beasts.     Upon   what  has  been   said   we 

establish,  1st,  Hiat  the  judges  cannot  mitigate  nor  increase  the 

ordinary  punishminits,  except  in  the  cases  which   regard  the 

circumstances  of  the  heinousness  of  the  <^enoe,  of  the  sex,  of 

the  age,  and  of  the  person  against  whom  it  is  committed,  j^^ff^^^i 

L.8.tit26.  Lib.  8.  Rec.  ^^  L.  14.  tit.  26.  Lib.  8.  Rec;  keeping  Lib.'i9.  Nov. 

in  mind  that  when  the  commutation  of  punishmisnts  takes  place, 

it  is  to  be  changed  into  that  of  the  galiies  ^^  L.8.  tit.  1 1.  Lib.  8.  L.2.tit.4o. 

Rec     2d,  That  the  extraordinary  punishment  ought  to  be  pro-  ite& 

portioined  to  the  circumstances  of  the  crime  ^^,  L.7.  iit.Sl.  P.7.;  L.7.tsi.P.7. 

ao  that  being  corporal  it  be  that  of  the  galiies,   L.6.  tit. 24.  J*:^*^*-^ 

Lib.4.  Rec.  ^^     dd.  That  the  punishment  can  be  imposed  only  ite<^ 

by  the  competent  judge  or  the  judge  who  has  jurisdiction, 

L.J.  tit. 31.  P. 7.;  such  amongst  us  for  a  capital  punishment,  L.5.t.s].  P.7. 

being  the  king,  his  counsellors,  audienciasj  and  inferior  judges, 

pipvided  that  in  the  excepted  crimes  in  which  there  is  no  appeal, 

the  latter  advise  with  their  superiors  upon  the  sentence,  vide 

Mathai  dere  criminali  contr.S.     4th,  That  no  person  ought  to 

be  punished  for  the  meditation  or  contemplation  oply  of  crime 

unless  it  be  of  treason  or  of  notorious  heinousness  {gravedad     r  ^^q  n 

nctoria)'^^  L.2.  tit.81.  P. 7.     5th,  That  the  relations  and  heirs  L.2.t.8l.P.7 


YnA  not  entirely  out  of  use  in  Spain,  when  these  Institutes  were  written. 
Lardkabal,  in  his  work  upon  punishments,  published  in  1782,  and  which  wds 
afterwards,  it  is  believed,  suppressed  by  the  Inquisition,  perhaps  for  the 
Tcry  reason  about  to  be  stated ;  namely,  for  having  very  properly  inveighed 
against  the  absurd  and  useless  inhumanity  of  this  barbarous  punishment,  says, 
p.  285.,  with  some  degree  of  apparent  ei^ultadon  at  its  almost  disuse,  en 
Eipama  nutmo  se  uta  ya  muy  pocas  veces  en  lot  tribunales,  &c. :  and  a  similar 
remark  is  made  by  a  humane  Spapifh  writer,  on  the  criminal  law  of  Spain, 
GnUerreZy  torn.  1.  p.  280.  n.50.  Practica  CHm.  published  1804 ;  who  refers  to 
^Mb  very  observation  of  Lardizabalm  the  same  spirit :  and  it  was  thought  fit 
expressly  to  repeal  torture  by  Art.  303  of  the  Political  Constitution  of  the 
Spanish  Monarchy,  proclaimed  in  Cadiz,  19th  March,  1812,  and  re-proclaimed 
«i  March,  1820. 

7»  This  law  does  not  apply,  and  the  next  cited  in  the  text  is  not  inserted 
in  the  Nov,  Rec,  Palacios  says,  they  are  both  erroneously  cited  for  L.  8. 
tk.  31 .  P.  7..  which  declares,  that  the  judges  ought  to  examine  the  circum- 
tftances  of  |ne  offender  and  the  offence ;  and,  according  to  what  they  shall 
find,  to  anient,  diminish,  dr  remit  the  punishment. 

^  Palaews  refers  to  the  last  note  made  by  him  in  the  following  title;  which 
fetf  Post 

77  This  may  be  virtufjlly  declared  by  L.  7.  tit.  31.  P.7. 

'•  This  law  does  not  apply.  Palacios  says,  L.6.  tit. 24.  Lib.4.  is  errone- 
tmily  dted  in  the  text  for  L.  6.  tit. 24.  Lib.  8.,  which  is  L.3.  tit.  40.  Lib.  12. 
Nov.  Rec,  and  does  fU)p1y.   He  refers  to  his  last  note  in  the  following  title. 

'•  §feich  as  treason,  nomicide,  and  rape;  when,  by  L.2.  tit. 31.  P. 7.,  cite<^ 
If  the  person  meditating  the  offence  proceed,  or  begin  to  take  steps  f ownfds 
effectint^  it,  he  is  punishable  as  thougn  he  had  completed  the  crime.  But  ^dc 
'€rreg,  Zr<M7.  G1.4.  on  this  law.  Palacios  refers  to  L.  2.  tit.  23.  Lib.  8.  Rec, 
which  is  L.3.  tit.2l.  Lib.  12.  Nov.  Rec.  See  3d  vol,  Gutierrez,  Prac.  Crim. 
p.  eSy  66.  &c.  c.  4.  R.  1 5.  et  seq^  Afeo,  Ist  vol.  ViUan,  p.  344.  n.  20.,  ft  3d  vol. 
Vm^iii.  p.4l.  n.  12. 

s  4- 
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of  the  offender  ought  not  to  pioiake  of  the  punishmoit  except 

in  crimes  of  high  treason  {de  kesa  majestad)^  lor  wlucb  the 

li.9.tit.3i.P.7*  infftmy  or  disgrace  passes,  to  the  children  ^^9  L.9.  titSl*  P.7* 

6th,  That  the  punishment  being  once  decreed,. cannot  be  changed» 
X^9utS.8i.P.7.  L.9.  titdl.  P. 7.    7th,  That  the  punishment  of  death. must  be 
L.n.t.si.P.7.  executed  publicly,  L.  11.  tit  31.  P.  7.    8th,  That  every  punish- 
ment must  be  promptly  carried  into  effect,  unless  it  be  that  of 
>  death  which  is  awarded  to  a  pregnant  woman,  fi>r  then  her 

delivery  must  be  waited  for,  L.9.  ^'  tit  SI.  P.  7. 
I  2.rOfitepe.       There  is  another  class  of  pecuniary  punishments  which  are 
tillTwflnnap-  *^PpU^  to  the  Fisc^  and  are  called penas  de  cimaroj  which  are 
plied  to  Um  fisc  ijot  Carried  into  e£Gect,  until  the  sentence  passes  into  a  thing 
nuno!  adjudged  {cosajtagada\  L.1.  tit  26.  Lib.  8.  Rec    For  the  due 

iJb  ^*N  accounting,  &c.  {para  la  buen  cuenfa  y  razonj^  of  these  penalties. 
Reel  '  '  their  recovery  and  application  %  a  receiver  general  has  been 
L.iatit4i.  appointed  who  must  conform  to  L.8.  tit.6.  Lib.2. ;  L1.20  &  21. 
Lib.i8.,L1.2l.  tit  1.  L.66.  tit 4.  LI.  11.  &  35.  ^^  tit5.  L.19.  tit 7.  L.21.  tit9. 

&  S9.tit.S. 

Lib.5.,L.n.  Lib.S.  and  L.  18.  tit 26.  Lib.8.  Rec.,  and  others  of  the  same 
tiL4i.Lib,i2.,    collection. 

Lib.?.,  L.7.  Punishment  may  cease  by  means  of  the  pardon  of  the  prince 

I..5.titss.  '  whose  province  it  is  to  grant  it,  and  not  that  of  the  magistrate  ^, 
Iab.19.,  L..7.  Ll.l,  2  &  3.  titd2.  P. 7.  The  pardon  or  remission  of  the  pu- 
NoT.  Rec.  '  nishment  does  not  take  away  the  right  which  the  persons  may 
if'2^****iA^  have  to  whom  the  property  hath  been  given  up  ®*,  L.S.  tit25. 

xnents.  «____ • 

LI.  1. 2.  ft  3.  — —  - 

t.  3S  P  7. 

^  Po/aoof  says,  this  is  undentood  of  males  grown  up  to  manhood  (MTonet]^ 

and  that  Axevedo,  on  L.2.  tit.  18.  Lib.  8.  Rec,  even  with  respect  to  them,  limits 

the  infamy  to  cases  only  of  treason  against  the  person  of  the  king  (l^Mct 

majestatis)^  or  against  the  commonwe^th ;  that  it  is  certain  that  such  laws, 

which,  frpm  a  particular  motive,  are  extended  to  punish  the  innocent,  ought 

to  be  interpreted  or  construed  with  all  possible  favour  for  their  benefit. 

•'  This  law  is  erroneously  cited  for  L.  11.  Und. 

<*^  For  the  collection  or  recovery  of  these  penalties,  their  management, 
and  distribution,  says  Palaciot,  there  is  an  instruction  of  the  37th  December, 
1748,  consisting  of  twentyi-three  chapters  or  articles.  That  by  the  royal  order 
of  the  12th  April,  1779,  the  20th  chapter  thereof  is  directed  to  be  punctually 
observed;  and  by  the  19th  chapter  or  the  instruction  to  corregidors,  of  1788, 
they  are  ordered  to  comply  vritn  what  is  prescribed  by  the  referred  to  instnio- 
don.  Lastly,  that  another  instruction  ofthe  16th  July,  1805,  has  been  pub- 
lished for  the  government,  administration,  and  bendit  of  die  produce^  or 
results  of  penalties,  de  Cdmara^  as  an  addidon  to  that  of  1 748,  cited. 

83  L.  35.  dt.5.  Lib.  3.  Rec.,  is  not  inserted  in  the  Nov.  Rec, 

84  Xhe  council,  chanceries,  and  aud&encia*^  says  Palaciot,  grant  also  pardons 
in  their  visits  to  the  prisons,  in  the  name  of  the  sovereign ;  but  their  powers 
with  respect  to  these  visits  and  pardons  are  reduced  to  dischai^gingr  (dor 
Kbertad),  or  enlaiging  on  bail  {qmpmr  la  carceleria),persom  imprisoned  oy  the 
royal  ordinary  jurisdiction,  except  it  be  for  crimes  which  his  majesty  is  wont 
to  except  in  acts  of  general  pardons :  he  refers  to  GuUerrex  Prac.  Crim^  torn.  I. 
c.  11.    §ee  t6u/.,  n.  17  &  18.  p.  358. 

'*  That  is,  the  pardon  does  not  affect  the  nghts  of  third  persons. 
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Lib.  8.  Rec.    In  order  to  the  validity  of  the  pardon,  it  must  be  L.«4it.48. 

signed  and  sealed  by  the  king  and  two  of  the  council  *•,  and  ^**'       * 
only  comprehends  the  crime  which  it  expresses ;  so  that  a  general 
pardon  does  not  extend  to  any  particular  or  special  thing  or 

case,  L1.2.  &  4,  tit. 25.  Lib.  8.  Rec.     The  act  {carta)  of  pardon  IV  *V**' 

is  not  valid  if  a  sentence  hath  been  passed  for  any  crime,  and  it  Rec. 

makes  no  mention  of  it,  L.2.  tit  25.  Lib.  8.  Rec.     Pardons  are  L.9.tit43. 

r^larly  granted  on  Good  Friday,  and  not  more  than  twenty  ^^*'  ^^' 

can  be  granted  in  each  year,  L.2.  tit.25.  Lib. 8.  Rec.  L.8.tit49. 

Lib.  IS.  Ndvw 
Rec. 

^  See  Gutierrez^  Ist.  vol.  c  4.  p.  5S9,  et  teq^  respecting  matters  connected 
with  this  subject.    See  also  Promo  in  CI.  1 7.  Order  in  Council,  Appenctix  F. 
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OF  THE   PROPORTION   WHICH  THE   LAWS  OF    SPAIK    EI^TA* 
BLISH  BETWEEN  CRIMES  AND  PUNISHMENTS. 

In  proportion  to  the  heinousness  {grav€dad\  the  malice,  and 
the  etfeumstances  of  the  crimes,  our  laws  have  imposed  corre- 
sponding punishments,  a  statement  of  which  is  communicated  in 
this  title,  forming  a  catalogue  thereof  in  alphabetical  order ;  but 
it  is  proper  to  observe,  that  practice  has  altered  the  punishments 
in  many  of  them. 

Advocates^  who  do  not  practise  or  pursue  their  profession 
according  to  law,  or  are  guilty  of  falsehood  and  malice,  pay  all 
the  damages  and  prejudices  they  may  cause  to  the  parties,  be- 
Ijib.5.  Not.       sides  double  the  amount,  L.  6.  tit  16.  Lib.  2.  Rec 

AduUery  ^,   the  woman  who  commits  it  ought  to  be  whipped 


I  The  advocate,  says  Palacios,  who  shall  agree  with  his  client  to  receive 
part  of  the  thin^  in  dispute,  or  sued  for,  oucht  to  be  deprived  of  office,  at 
infamous,  L.  14.  tiL  6.  P.  3.,  that  he  who  shall  make  any  discovery  to  the 
adverse  party,  and  in  prejudice  of  his  own,  and  he  who  shall  knowingly 
all^e  or  cite  false  laws,  ought  to  be  banished  for  life  to  some  island,  and 
forfeit  all  his  property  in  favour  of  his  relations;  and  if  he  should  not  have 
any  within  the  tlurd  degree,  in  favour  of  the  king,  LI.  1  &  6.  tit.  7.  P.  7.  That 
by  the  law  of  the  Recopilacion^  and  according  to  the  one  which  the  text 
cites,  the  advocate,  who  by  his  malice,  fault,  negligence,  or  unskilfulness, 
shall  occasion  damage  to  his  clients,  is  bound  to  msuLe  it  good  to  them,  aod 
to  pay  double  the  amount  besides;  although  this  penalty  of  paying  double 
the  amount  is  not  in  practice.  That  the  advocate  who  shall  recapitulate 
what  b  already  written  in  the  process,  oucht  to  pay  600  maravedis,  L.  4. 
tit.  16.  Lib.  2.  Kec. :  or  L.  1.  tit.  14.  Lib.  11.,  Nov.  Rec.  That  in  practice  they 
are  also  admonished  and  fined,  &c.  according  to  their  excesses  and  defects. 

^  By  L.  15.  tit.  17.  P.  7.,  says  Palacios,  the  adulterer  was  punished  with 
death,  and  the  adulteress  with  whipping  (azotes),  and  reclusion  (in  a  monas- 
terv),  and  loss  of  dote  and  arras.  That  by  L.I.  tit  20.  Lib.  8.  Rec.,  which 
is  L.  1.  tit.  28.  Lib.  12.,  Nov.  Rec.,  both  of  them,  and  their  respective  pro- 
perty (if  they  have  no  children)  ought  to  be  placed  in  the  power  of  the 
nusband  to  do  what  he  shall  please  with  them;  but  that,  at  present,  the 
punishment  is  reduced  to  banishment,  or  confinement  in  a  house  of  correc- 
tion {presidio\  as  regards  the  adulterer;  and  reclusion  (confinement  in  g 
monastery),  as  regards  the  adulteress.  That  as  respects  the  relations.  It  wa4 
never  permitted  them  to  kill  the  adulterers  as  the  text  erroneously  cites ;  that 
it  is  only  the  father  who  may  kill  with  impunity  his  daughter  guilty  of  adul- 
tery; but  for  this  it  is  necessary  that  he  find  her  committing  the  adultexy  in 
his  house,  or  in  that  of  his  son-in-law ;  and  that  he  kill,  at  the  same  time,  the 
adulterer,  L.  14.  tit.  17.  P.  7.  That  the  text  also  erroneously  cites  L.  5.  tit.20. 
Lib.  8.  Rec.,  in  support  of  what  it  advances.  That  what  L.7.  tit.  2.  Lib«5« 
Fuero  Real,  says,  is,  that  the  woman  loses  her  arras  if  she  goes  away  from  the 
house  with  the  design  to  commit  adultery,  although  it  may  not  be  proved  bmt 
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publicly  {azotada),  and  ^ut  up  in  a  monastery  with  the  loss  of 

her  date  and  arrat  ,■  and  the  adultery  being  followed  with  flight 

from  her  husband's  house,  she  also  loses  her  gananciel  proper^, 

L.5.  tiL20.  Lib.8.  Kec.  ^     The  man  ought  to  be  banished,  for  L.«.tit.s8. 

the  punishment  of  death  imposed  by  L.1S.  tit.17.  P.7.  haa  J^^*" ''°*' 

been  mitigated.     At  present,  the  laws  which  permUted  relations 

to  kill  the  adulterer  are  obsolete. 

Sorcerers,   and  persons  practising  witchcrafi,   sufler   the  pu- 
nishment of  tranqwrtation  S   L1.6,  7  &  8.  tit.3.  lJb.8.  Ree.  U-3fts.tit.4. 
Jhmidtuous    meeting^   {asonadas),    assemblies  ^  troops  {apeUi-  q^c. 
dos),  factions  {bandm),  parties    {parcialidades),    revolts    (/etun- 
tajttientos),  &c.,  are  prohibited  under  penalty  of  transportation, 
and  of  death  for  the  third  offence,  L.6.  tit.  15.  Lib.8.  Rec.  L.s.tlt.i9. 

dssodations    (c^antamientos),   and    leagues  (ligas),    &c.:    no  bm. 
corporation  or  council,  nor  other  persons  can  form  them,  L.1. 

effectuBted,  through  any  impedimeat.  See  also  whst  L.  15.  tit.  IT.  P.  7.,  Mifi 
vidi  respect  to  thulast  cue;  and  aee also  Greg. Lop.  Gl.  1.  L.I 4. tit.  IT.  P. 7., 
with  respect  to  what  ii  aud  above,  u  to  a  fitber  being  perraitted  to  kill  hk 
(laughter  when  taken  in  Bdultery. 

'  See  L.  15.  tit.  IT.  P.  T.,  which  is  meaat  to  be  cited. 

*  Sorcerers,  &c.  Palacioi  t&yi,  the  laws  which  tte  text  citei  Aa  not  inipoM 
the  penally  of  transportation  or  banishment  as  is  there  said,  but  that  of  dfstb; 
but  that  death  being  so  rigorous  a  puniihment,  says  Vhcm/no  in  his  Co^gt 
Ciminai,  \pat.  adivirun,  num.  15.,  the  CBMoq  of  the  tiibuDolg  hath  ra    ' 


f  infamy  or  disgrace  {empl 
3d  *ot.  Gv&erm  Prac.  Criminal,  p.  SS.  n.  S6.:  It  is  tha«  swd,  with  referanw 
to  Ibe  author  quoted  by  Palacim,  that  the  punishment  of  whipping  is  indicted 
on  men,  and  that  of  feathering  and  crowning  on  women  guilty  of  the  prac* 
ticci  of  sorcery,  Ac. 

^  Falacioi  says,  under  this  tenn  is  underatood  ereiy  commotion  or  inniTi 
rection.  ThatthePragnuificaof  tTthApril,1TT4,L.5.tit.  Il.Lib.l3.Ntiv.R«c., 
«4iicb  points  out  to  tlie  Judges  the  mode  of  proceeding  when  lluy  happen, 
orders  the  imposition,  in  such  cases,  of  the  punishments  which  the  lam  dp- 
tcrmine,  without  saying  what  laws  these  are :  that  there  ere  various  lawt 
which  treat  of  this  matter,  and  by  them  regard  is  bed  to  the  person  againtt 
whom  the  offence 'is  directed,  the  mode  and  circumstances  which  intervene, 
with  all  that  accompanies  it;  and  that  thus  shall  the  offender  be  puaisbed, 
•ontetinieE  b^  death,  widi  confiscation  of  property;  at  othen,  with  the  gsUiei; 
»t  others,  with  banishment  or  tisn^iortatiou;  and  for  the  most,  not  to  men- 
tion all,  as  Aievedo  on  L.  1 .  tit.  15.  Lib.  8.  Rec.  (not  in  Nov.  Rec.),  by  ■■ 
aibitrary  punishment  on  the  part  of  the  sovereign,  to  whom  an  account  «1^ 
be   given   according  to   tha  same  l«w.     That  the  said  PragmoUca  of  ITT^ 


directs  the«e  causes  to  be  instituted  or  formed  by  the  ordinair  judgei,  accord- 
ing to  the  rules  of  law,  advivDg  upon  their  fCDteiiCM  witn  the  sourts  Dul 

Citmen  or  DtCorU,Qt  tYiw  lespective  districts;    or   wkb  the  c "    " 

necessity  requires  it.     He  refers  to  L.3.  tit.  19.  P.fl.;  toU.l'iSi 
P.S.;    LLlftS.tiLS.P.T.;   LI.  3  *  8.  tjt.  10.  P.T.f    L.l.tif.T.Li 
some  Laws  of  tit.  14.  Lib.s.Rec:  wd  of  ^.15.  Lib.S.ii^.    He 
by  stating,  that  an  Jul.  Accord,  of  5th  Mof,  f^e6,  L.3.  til.U.  Lib.ljt.  j 
Rec.  tays,  amon^  other  tbjnga,  that  those  who  should  coijunit  this  iiJHW 
■ufferJng  the  punishment  of  the  law,  ^lall  be  marked  as  pnin9re»  of  their  G 
try,  and  their  memory  shall  be  inGunous  to  all  dvil  enects,  and  the  guilty 
Kquences  shall  follow  without  presciiptioD  or  linutatigii  of  time. 
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L.l.lH.18. 
lib.  IS.  Not. 
Bcc. 

L.13.tit.lS. 
Lib.  IS.  No?. 
Rec. 

L.S.t]t.lS. 
lib. IS.  Not. 
Rec. 

L.4.titlS. 
lib.  IS. 
Not.  Rec. 

C  252  ] 

L.S.tit.S7. 
lib.  IS.  Not. 


L.I.  tits?. 
Iib.18.NoT. 
Rac. 

L.3.tlt.S7. 
lib. IS.  Not. 


I«.l.tit.S6. 
lib.  IS.  Not. 


L.S.tit.S«. 
lib.  IS.  Not. 


L1.S,4,&5. 
tit.S6.Iib.18. 
Not.  Rec. 


I#.19.t.l9. 

Iib.lS.NoT. 

JRec. 


LL5&6.tit.l9. 
lib.  IS.  Not. 
Roc. 


tit.  14.  Lib.  8.  Rec,  not  even  under  the  pretext  of  adnldos  or 
societies  {a^adias)^  excq)t  those  already  formed  with  royal 
permission,  L.S.  tit.  14.  Lib. 8.  Rec.;  also  those  of  ecclesiastics 
are  prohibited,  L.5.  tit  14.  Lib.  8.  Rec.,  and  those  of  students, 
which  are  called  factions  {bandos)y  L.  I.  tit  7.  Lib.  1.  Rec. 

Pimps  (alcahuetes).  The  punishment  of  one  hundred  stripea 
{azotes),  and  ten  years^  condemnation  to  the  gallies  ought  to  be 
inflicted  upon  them  for  the  first  oflfence ;  for  the  second,  stripes 
and  perpetual  condemnation  to  the  gallies,  although  they  may 
be  under  twenty. years  of  age,  L1.5.  &  10.  tit.  11.  Lib.8.  Rec^ 
and  for  the  third  the  penalty  of  death  %  L.4.  tit  11.  Lib.8. 
Rec  These  punishments  include  husbands  who  consent  to  the 
prostitution  of  their  wives,  L.9.  tit  20.  Lib.8.  Rec 

Concubinage  {amancebqmiento).  The  married  man  who  lives 
in  concubinage  with  a  single  woman,  is  obliged  to  endow  her 
{dotarla)  in  the  fifth  of  his  property  to  the  amount  of  1000 
maravedis,  L.5.  tit  19.  Lib.8.  Rec;  and  if  she  is  married,  he 
forfeits  the  half  of  his  property,  L.6.  tit  19*  Lib»8.  Rec  L1.1, 
2»S&4.  tit  19.  Lib.8.  Rec.  and  L.4.  tit  19.  Lib.8.  Rec.^ 
speak  of  the  concubines  of  the  clergy. 

Arms  prohibited.  No  person  can  carry  pistols,  blunderbusses 
(trabucos),  which  are  not  a  yard  long,  daggers  {dagas)j  poniards 
(pMales)j  &c,  under  penalty  of  six  years^  condemnation  to  the 
mines  if  he  is  a  plebeian,  and  if  he  be  a  nobleman,  six  years' 
imprisonment  (de  presidio),  Pragmatica  de  29  Abril,  1761. 
Nobles  may  make  use  of  horse  pistols  {pistolas  de  arson).  To 
coachmen  and  footmen,  the  use  of  the  sword  is  forbidden  under 
penalty  of  ten  thousand  maravedis,  and  one  year's  transporter 
tionS  L,26.  tit 23.  Lib.8.  Rec.^  See  LI.  16,  17,  18  &  19. 
tit2S.  Lib.8.  Rec 


*  Palacios  says,  that  pracdce  has  reduced  the  punishments  mentioned 
in  the  laws  cited  by  the  text  to  exposing  such  offenders,  if  men,  to  public  dii> 
enioe,  with  a  crown  or  cap  of  (usgrace^oorosa);  and  if  the  husband,  with 
boms;  and  if  women,  to  being  feathered  (emplumadoM) ;  and  afterwards,  the 
former  are  pnnished  with  more  or  fewer  years  of  imprisonment  (depremdh) ; 
and  the  last  with  confinement  in  the  cloister  of  San  Fernando.  By  the  hnr 
of  the  PartidoMf  he  who  for  money  was  the  pimp,  or  procured  the  prostitution 
of  Ins  wife,  or  of  other  married  woman,  rirgm,  or  nun,  or  widow  of  gepd 
character,  was  liable  to  suffer  death,  L.S.  tit.27.  P. 7.;  this  last  law  cited 
by  the  Learned  Plrofessor  does  not  apply. 

7  This  law  is  not  inserted  in  the  JVor.  Rec. 

•  PaUtdot  refers  upon  this  subject  to  royal  orders  of  29th  September,  1 79 J  > 
September^  1760,  ana  3d  March,  1 774. ;  also  to  his  last  note  in  this  title. 

^  This  law  is  not  inserted  in  the  Nov,  Bee.  In  the  edition  of  Palaem, 
L.SO.  tit..23.  Lib.  8.  Rec.,  is  cited. 
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Faro  banks  are  prohibited,  Aulo  4.  tit.  7.  Lib.  8.  ">  ??■  f •  *•"• 

Bigamists  are  punishable  with  two  hundred  stripes,  and  ten  Rec. 
years'  condemnation  to  the  srallies,  L.8.  tit.  20.  Lib.  8.  Rec.  ^^        L.9.tit.S8. 

T  *K  1 0     Iff 

Blasphemers  of  God  and  the  most  holy  Virgin  {Maria  San-  ^  ' 

tisima).  Their  tongues  are  cut  out,  and  they  are  to  receive  one 
hundred  stripes,  if  the  crime  be  committed  in  the  court  (corte\ 
and  if  out  of  it,  their  tongue  is  to  be  cut  out,  and  one  half  of 
their  property  confiscated  ^^  L.2.  tit  4.  Lib.  8.  Rec.  L.s.tit5. 

Blasphemers  '^  of  the  king.     If  they  have  children,  half  of  a^'.       ^' 
their  property  is  to  be  confiscated ;  if  they  have  none,  they 
forfeit  the  whole  of  it,  deducting  the  debts  due  by  them,  dote, 
8tc.,  L.3.  tit 4.  Lib. 8.  Rec.  and  L.I6.  tit 26.  Lib. 8.  Rec.;  and  Lib.s.ftL.5. 
besides,  they  suffer  ten  years'  condemnation  to  the  gallies,  L.7.  S"*^!^^* 
tit  4.  Lib.  8.  Rec.  "^  L.7.'t.5.1ib.is, 

Drunkard  {boracho).   He  who  in  this  state  kills  another,  is  ^^*  **^ 
punishable  with  five  years*  transportation,  L.5.  tit.  8.  P.  7.  L.s.t.s.P.l 

Gaming-houses  and  tables  are  prohibited  under  the  penalties      [  23S  ] 
set  forth  inAut.2.8L  3.  tit  7.  Lib.  8.  Rec  ti^.i^^i2. 

He  who  makes  or  breaks  a  hole  or  place  in  any  house  {el  que  Nov.  Rec. 


»o  See  also  L.  1 5.  tit.  23.  Lib.  12.  Nov.  Rec. 

*i  Into  public  dismce  {verguenza  pubUca\  one  and  ten  yean  condem- 
nation to  gallies.  See  also  LI.  6,  7,  8,&  10.  tit  28.  Lib.  12.:  and  see  also 
L.  16.  tit  17.  P.  7.,  which  is  altered  by  L.  8.  tit.  28.  Lib.  12.  Nov.  Rec.»  with 
respect  to  the  mode  of  punishment,  and  this  punishment  is  extended  by 
L.  9.  Md.,  cited  in  the  text.  Palacios  says,  in  the  case  of  the  woman  being 
cognizant  of  the  first  marriage  of  the  man,  her  punishment  is  banishment  or 
confinement  in  a  monastery. 

•«  See  all  the  Laws  of  tit.  5.  Lib.  12.  Nov.  Rec.  Palacios,  after  stating  die 
certainty  of  the  commission  of  this  crime,  and  of  unlawfiil  swearinA^  laments 
that  neither  the  punishments  prescribed  by  the  laws  (a  sample  oT  which  is 
giren  in  L.  2.  tit.  5.  Lib.  12.  Nov.  Rec.,  cited  in  the  text),  nor  others  more 
mild  are  inflicted.  The  fieur  answer  that  might  be  given  to  this  lamentation  oi 
the  Learned  Professor  is,  that  the  extreme  severity  of  these  laws  defeats  their 
own  object,  and  secure  a  sort  of  impunity  for  the  commission  of  such 
ofiences. 

IS  This  word,  it  may  be  permitted  to  remark,  is  generally  confined  to  desig- 
nate those  who  speak  impiously  or  irreverently  of  God;  and  it  is,  therefore, 
a  species  of  blasphemy  to  apply  it  to  libellers  of  the  king,  or  any  human 
being.  Those  of  the  superior  class,  guilty  of  the  alleged  oflferoe,  says  Paladoif 
are  immediately  arrested  and  sent  to  the  king,  or  an  account  may  be  given  to 
him  of  the  fact,  in  order  that  he  may  order  the  infliction  of  the  deserved 
punishment ;  and  if  of  another  class^  they  forfeit  all  their  property,  tf  they 
fiBve  no  children ;  and  if  they  should  have  anv,  they  lose  the  half;  he  refers 
to  L.  3.  tit.  4.  Lib.  8.  Rec. ;  (L.  2.  tit.  1.  Lib.  3.  Nov.  mo.) 

'^  Pal^pot,  properly,  observes,  that  this  law  only  relates  to  blasphemy  against 
God,  which  is  our  understanding  of  die  word;  and  he  adds,  that  L.  16.  m.26. 
Lib. 8.  Rec.;  (L.5.  tit  17.  Lib.  7.  Nov.  Rec),  also  cited  in  the  text»  does  not 
treat  of  the  snbject.  The  law  quoted  in  the  edition  of  the  text  by  the  Leaned 
Professor,  is  L.16.  tit.  le.  (not  tit. 36V  Lib. 8. Rec:  bow  there  is  no  snehlaw 
18  that  referred  to  by  the  Learned  nrofessor;  L.9.  beidg  the  last  iaw-in  the 
title  and  Book  so  referred  to. 
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Lib.l9.M(nr. 
Rec. 

L.l.tit.S5. 
Ltt>.7.  Not. 
Rac. 


L.S.tit.19. 
IJb.9.  Not. 
R«c. 


L.i3.atis. 

Lib.  18.  Not. 
Rac. 


L.ll.tit23. 
lib.  18.  Not. 
Rec. 

L.6.tit.83. 
Lib.l2.  Not. 
Rec.  . 

L.7.tit.l5. 
Lib.18.  Not. 
Rec 


L.6.tit.31. 
Lib.ll.  No?. 
Rec. 

L.l.tit.80. 
Lib.  12.  Not. 
Rec 


Jbrada  alguna)  l^  which  a  man  may  «nter  to  commit  a  burglary 
or  offence  (d  hacer  maleficio),  forfeits  half  of  his  property  for  the 
use  of  the  fisc*  (para  la  cimara\  L.6.  tit  26.  Lib.  8.  Rec. 

Roads  and  Streets.  He  who  stops  them  up,  or  obstructs  them, 
pays  a  fine  to  the  crown  {edtnara)  of  one  hundred  maravedis  '\ 
L.  5.  tit.  26.  Lib.  8.  Rec. 

Qelder^  a  person  who  castrates  another.     Vide  Homicida. 

Smugglers  {contrabandistas)  incur  the  punishment  set  forth  in 
Auto^^  6.  &  9.  tit  8.  Lib.  9.  Rec.,  and  by  a  decree  of  10th  Df- 
cembery  1760,  that  of  imprisonment  (de  presidio)  and  loss  of 
office;  as  likewise  those  who  make  useof  rappee  snuff  (talnicorapS), 
Instruct,  de  22  Jidio,  1761.  ^^ 

Associations  (cq/radias)  of  officers  may  not  be  formed,  under 
penalty  of  ten  thousand  maravedis  for  each  offender,  and  trans- 
portation for  one  year,  L.4.  tit.  14.  Lib.  8.  Rec. 

Dice  (dadds)  may  not  be  made  nor.  sold  in  the  kingdom ;  and 
no  one  may  play  at  them,  under  pain  of  transportation  for  five 
years;  a  fine  of  two  hundred  ducats  if  the  delinquent  is  an 
hidalgo  /  and,  if  a  plebeian,  of  one  hundred  stripes,  five  years' 
condemnation  to  the  gallies,  and  a  fine  or  forfeiture  of  thirty 
thousand  maravedis  ^^  L.13.  tit.  7.  Lib.  8.  Rec,  which  increases 
the  punishment  prescribed  by  L.7.  tit.  7.  Lib.  8.  Rec. 

Defrauders  of  royal  rents  {defraudadores  de  rentas  reales).  He 
who  impedes  the  irrecovery,  or  aids  in  this  impediment  {emban 
razo\  is  punishable  with  death  ^^,  L.l.  tit  8.  Lib.  9.  Rec  If  any 
one  hinders  the  obtaining  {sacar)  a  pledge  or  security  (prenda) 
from  the  debtor  of  the  king,  he  is  punishable  with  a  ye^s  trans- 
portation, and  subject  to  th^  payment  of  four  times  the  amount 
of  the  expenses  ^^,  L.4.  tit.  8.  Lib.9«  Rec. 

Duel  or  challenge  {desqfio.)  He  who  sends  a  challenge  forfeits 
his  property,  L.10.  tit  8.  Lib.  8.  Ree«     As  to  what  relates  to  the 


^^  And  besides,  adds  Palacios^  rererring  to  the  law  cited  in  the  text,  must 
remove  or  abate  the  obstruction  or  nuisance  at  his  own  cost. 

^^  This  attto  is  not  inserted  in  the  Nov*  Rec, 

■7  Palacios  refers  to  the  royal  cedula  of  8th  June,  1805,  as  governing  on 
this  subject. 

1^  And  the  houses  in  which  games  of  dice  are  played,  are  declared  for- 
feited. See  L.  11.  tit. 23.  Lib.  IS.  Nov.  Rec,  cited  in  the  text;  also  L.  15., 
ibid, 

19  L.7.  tit.  15.  Lib.  12.  Nov.  Rec,  cited,  'adds  to  this  forfeiture  of  pro- 
perty. 

«>  Besides  pavment  of  the  amount  of  the  taxes,  respecting  which  the  re- 
sistance or  hmdrance  was  made.  Palacios  observes,  that  the  royal  cedtda  of 
8th  June,  1805,  is  whatsoverns  on  this  subject  of  the  text:  he  refers  pre- 
viously to  L.  19.  tit.8.  Lib.  9.  Rec.  L.  1. 1. 19.  Lib.d.  Nov.  Rec,  as  containing 
various  degrees  of  punishment,  with  reference  to  the  circumstances,  for  sucn 
offence. 
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act  of  going  out  to  fig^t  or  fighdi^  ^^  {d£  refiir\  it  is  prohibited 

with  the  piuushment  of  deatli,  forfeiture  of  property^  &c.^^  L.I*  L.8.tit20. 

tits.  Lih.8.  Rec.;  See  Pragmat.  28  Abril,  1757  ^!^'  ^'^' 

Person  excomnumicated  {descomulgado).  Fcfr  being  so  thirty 
days,  he  is  obliged  to  pay  six  hundred  maravedis ;  and  if  be 
should  be  so  during  six  months,  be  must  pay  six  thousand 
maravedis;  and,  after  that,  one  hundred  maravedis  for  eacb 
dayi  and  be  banished  from  the  place,  under  pain,  in  case  of  re-  C  ^^^  ] 
turning,  of  confiscation  of  his  property^,  L.I.  tit^5.  Lib.  8*  Rec  iib.'i8.  No?. 

Decoration  or  debouchment  of  a  maid  {desfloro  de  doncelia  ^^c. 
honesta).  The  debaucher  (desflarador)  is  obliged  to  endow  her 
{datarlo\  or  to  marry  her,  L.l.  tit  19.  P.  7.^*  In  practice  some  L.i.t.i9.P.r. 
discretionary  punishment  is  added,  according  to  the  circum- 
stances. If  the  offence  is  committed  in  an  uninhabited  place 
{desplobado\  he  is  punishable  with  death,  L.3.  tit2.  P.3«^^; 
which  practice  is  commuted  into  imprisonment  (presidio)^  con- 
demnation to  tlie  mines,  &c.,  according  to  persons  and  cases. 
The  violation  of  a  nun  (monja\  although  only  attempted^  is 
punished  with  death  ^^  L.  2.  tit.l9.  P.  7.  ^^,  L.jU.l9.P.7« 


91  This  may  be  thought  a  liberty  with  the  text,  but  it  is  the  language  or 
sense  of  L.2.  tit. SO.  Lib.  12.  Nov.  Rec,  cited. 

-«  See  note  ^*,  p.  2S2^ante. 

^  The  law  cited,  says  half  of  his  property.  Palaciot  adds,  that  theie 
penalties  mentioned  in  the  text  are  incurred  when  excommunication  were  by 
denunciation  of  the  church,  and  the  sentence  published  and  not  appealed 
from,  or  the  appeal  not  continued  or  prosecuted. 

9*  L.  1.  tit.  19.  P.  7.,  cited,  does  not  declare  what  is  set  forth  in  the  text. 

«*  L.  J.  tit.  2.  P.  3.,  cited,  does  not  apply. 

^  L.3.  dt  19.  P.  7.,  does  not  state  wnat  is  here  set  forth  in  the  text. 

'^  Palacioi  observes,  that  the  punishment  for  the  defloration  or  debauch- 
ment  of  a  maid  or  widow  of  chaste  character  by  L.  1.,  or  rather  by  L.  2.  tit.  19. 
P.  7.  is  very  different  from  that  which  is  here  stated  by  the  text.  But  let 
that  be  as  it  may,  that  at  present  mere  defilement  is  punished  by  condemning 
the  delin^ent  to  endow,  or  to  marry  such  person ;  and  if  the  circumstances 
of  the  dishonoured  person  require  it,  condemning  him  to  imprisonment  (d 
frendio\  or  to  be  married  to  her.  That  if  this  oflence  hath  bc«n  committed 
in  an  uninhabited  or  lonely  place  {en  detpoblado)y  or  the  maid  is  not  mturiqge- 
able  {viripotente),  or  the  offence  is  among  persons  between  whom  marriage 
cannot  take  place,  he  is  punished  with  corporal  punishment  at  the  discretion 
of  the  judge,  according  to  the  circumstances.  That  in  cases  of  defilement 
where  bail  is  given  by  the  defendant  for  appearance  to  the  aetion,  and  pay- 
ment of  the  judgment  or  sentence,  he  may  not  be  molested  with  imprisonment 
nor  arrests;  and  if  the  defendant  should  not  be  able  to  give  bail  or  security 
for  such  appearance  and  payment  of  the  judgment  or  sentence,  he  may  Iw 
allowed  the  liberty  of  the  town  for  hb  pnson,  on  giWng  juratory  caution  to 
present  himself  whenever  he  shall  be  ordered,  and  to  comply  witli  the  de- 
cinon  which  shall  be  given  on  the  cause.  He  cites  the  royal  cedula  of  30th 
October,  1 796-  [L.  4. 1 29.  Lib.  1 2.  Nov.  Rec.J  That  in  practice,  if  there  is  no 
complaint  at  the  instance  of  the  party,  this  crime  is  not  proceeded  in  de  qficio, 
unless  to  provide  for  the  safety  of  the  offkpnns  {feto)^  if  there  is  any,  and  to 
admonish  in  such  case  the  delinquents,  the  wnole  with  the  greatest  secrecy. 
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L.5.t.96.P.7. 


L.6.t.S6.P.7. 


L.19ut.l4.P.7. 

L.S.tiL90. 
Lib.  18.  No?. 
Rec. 

L.S.tlt.18. 
Lib.lS.,  L.I. 
tit.  11.  lib.  18. 
Not.  Rec. 

L.S.t.]9.P.7. 

L.S.t.l6.P.7. 
L.8.tit.l. 
Lib^ia  Not. 


L.6.t.7.  P.  7. 
L.l.tit.8. 
Lib.  18.  Nor. 
Rec 


J%e  receiver  or  concealer  (encubridor)  ^  heretics  forfeits  the 
house  or  place  in  which  he  receives  or  conceals  them ;  and  if  it 
is  hiredt  he  is  bound  to  pay  ten  pounds  of  gold  to  the  crown 
{cdmara)j  and  not  having  wherewithal  to  pay,  he  must  be 
punished  with  stripes  {axotes\  L.5.  tit 26.  P.  7.;  and  in  case  of 
protecting  them^^,  he  must  be  banished  from  the  dominions  of 
his  majesty,  L.6.  tit.  26.  P.  7. 

Receivers  of  cattle  stealers  are  punishable  with  ten  years'  trans- 
portation, L.I9.  tit  1 4.  P.  7. 

Receivers  of  challenges  {desqfios)  are  punishid>le  with  banish- 
ment^^  Auto  1.  tit  8.  Lib.  8.  Rec 

Receivers  of  delinquents^  or  guilty  persons.  If  upon  being  re- 
quired by  justice  they  do  not  surrender  the  offender  (reo),  they 
are  punishable  with  banishment,  L.  4.  tit.  16.  &  L.  6.  tit.  22.  Lib.  8. 
Rec. 

Stellionate  {estdlionato)j  or  fraud  in  contracts,  is  punished  by 
making  good  the  damages  and  prejudices  (perjuicios\  L.  S.  tit  1 9. 
P.  7*  The  heir  may  institute  this  action,  but  not  against  him 
who  was  compelled  to  purchase^^,  L.S*  titl6.  P. 7*  L.6.  titll* 
Lib.  5.  Rec. 

Forgers  or  counterfeiters  of  royal  seals.  This  offence. is 
punished  with  death,  and  the  confiscation  of  one-half  of  the 
offender's  property  ®S  L.  6.  tit  7.  P.  7.  &  LI.  3.  &  5.  tit  1 7.  Lib.  8. 
Rec. 

Counterfeiters  of  money.     For  coining  it  out  of  the  royal  mints, 


for  the  great  degree  in  which  the  honour  of  the  dishonoured  ^Eor  one  is  fai- 
volved.  That  with  respect  to  the  defilement  of  a  nun,  the  fmnishment  by  L.S. 
tit.  19.  P.  7.  is  the  same  for  that  of  a  virgin  or  vridow  of  good  character.  '  Re 
refers  to  L.8.  tit.  19.  P.  7.  for  the  punishment  which  servants,  or  slaves,  ineiur 
(namdy,  burning),  who  commit  this  offence  of  constupration  {e9tMprf)\  or  him 
other  carnal  communication  with  the  female  relation,  maid  servant,  or  (fthflr' 
women  of  the  house  of  their  master,  referring  to  L.4.  dtSO.  Lib.  6.  Its^ 
(L.S.  tit. 99.  Lib.  12.  Nov.  Rec.),  which,  he  sajs,  mitigates  the  punbfaineitt  of 
L.  6.  du  20.  Lib.  8.  Rec.  (L.  5.  tit.  1 6.  Lib.  6.  Nov.  Rec,  which  does  not  apfk^' 
and  much  more  that  of  the  Partida  dted. 

V  After  being  excommunicated  by  sentence  of  the  churchy  and  bebiff  eoa- 
tumadous  for  a  year;  and  the  punishment,  in  addition  to  banishment  deSuirad 
in  the  text,  is  infamy  and  unfitness  to  hold  office  or  place  of  honour;  am!  If 
the  person  protecting  were  a  lord  of  any  place  or  castle,  he  loses  his  seigiidhr 
thereof;  and  if  he  should  be  a  person  of  low  condition,  his  body,  and  nine 
possesses,  are  at  the  mercy  or  disposal  of  the  king  to  inflict  such  poni^dritieiit; 
as  he  shfldl  deem  the  offence  to  merit. 

'^  See  note  «*,  p.252.  anie. 

^  It  would  seem  that  this  plea  of  engano,  or  Le»ia%  b  not  aivailable  with 
respect  to  property  sold  publicly  at  judicial  sale  und^  appraisemeikt.  8^ 
Axevedo  on  L.6.  tiL  1 1.  Lib.  5.  Rec. 

3^  This  confiscation  would  seem  to  extend  to  the  whole  of  the  offended 
property.  See  L.  j.  tit;  8.  Lib.  1 2.  Nov.  Rec.  Palaciot  observes,  that  soch 
offenders  are  punished  as  counterfeiters  of  money,  and  refers  to  the  royal  In^ 
struction  of  1794. 
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the  poiiishnient  b  doath  and  burning,  with  forfeiture  of  property 

to  the  crown,  and  confiscation  of  the  house  in  which  the  money 

is  coined,  L1.U  &67.  '^  tit.21.  Lib<5.  Rec.  &  L.4.  tit6.  Lib.6.  L.i.Ut.17. 

Rec»«&L.16.tit7.  P.7.«*  ^^*  ^"^^ 

CourUerfiniers  of  weights  and  measures.  For  making  use  of*  J-:^'****®' 
unlavirful  weights  and  measures,  the  penalty  is  payment  of  five  ReJ. 
sueldos  for  each  false  weight,  and  if  the  person  is  a  money  changer  I^*^^* 
(camUadm-^  ten  sueldos  for  the  first  time ;  for  the  second,  double  Rec 
the  penalty;  and  for  the  third,  a  hundred  maravedis  and  trans-       *\!iSSi] 
portadon,  L.I.  titlS*  Lib*5*  Rec^^;  although  with  respect  to  L.i.tU.9. 
this  punishment,  the  custom  of  each  place  cUefly  governs ;  see  ]^^'  ^^' 
LL15.  &  16.  tit 22.  Lib.5.  Rec  s^ 

A  fake  escribano  is  punished  with  four  years'  imprisonment^ 
privaticm  of  oflSce,  costs,  &c.,  L.4.  ^^  &c  tit  17.  Lib.  8.  Rec         \^[t^'^^ 

False  wUnesSf  in  civil  causes,  is  to   be  punished  with   ten  Rec 
years'  condemnation  to  the  gallies;   and  in  criminal  casies  in 
which  the  punishment  for  the  offence  charged  does  not  extend 
to  death,  public  disgrace  {verguenza\  and  perpetual  condemnation 
to  the  gallies,  L.7.  tit  17.  Lib.8.  Rec  ^®  ^i^iit  Nov. 


^'  The  same  punishment  is  applicable  by  this  law  to  clippers,  as  well  as 
eoimterfdten  or  coiners,  of  money;  and  although  it  attacnes  forfeiture  of 
property  to  the]  commission  of  the  ofience,  it  declares  that  onlv  half  such 
property  shall  devolve  to  the  crown,  one  moiety  of  the  other  half  being  al- 
lotted to  the  accuser,  and  the  remaining  moiety  of  such  half  to  the  judge 
who  shall  condemn  or  give  sentence  against  the  ofiender. 

'*  Tliis  law  is  erroneously  cited,  it  applies  to  the  offence  of  usuiy. 

^  See  the  exceptions  mentioned  in  tnis  law. 

^  Palaeiot  says,  that  thb  law  cited  in  the  text  refers  to  former  ones,  and 
that  by  L.  7.  tit  7.  P. 7.,  the  weights  and  measures  ought  publicly  to  be  broken 
before  (he  doors  of  the  person  who  used  them,  who  o^gnt  to  pay  to  those  he 
d^fivuded  double  the  amount  of  such  fraud  or  injury,  and  moreover  to  be 
baoisbed  for  a  certain  time  at  the  discretion  of  the  judge!.  The  law  refierred 
to  by  the  learned  professor,  L.7.  tit  7.  P. 7.,  says,  at  the  discretion  of  the  king; 
although  note  8.  to  the  edition  of  the  F^tidasof  1807,  by  the  Royal  Academy 
of  tCstory,  Madrid,  says,  at  the  discretion  of  the  judge  or  the  ^tiw;  thus  sup- 
fjprtiDg  bis  statement.  The  professor  addsf  that  at  present  the  oronders  men- 
tMmeaui  tbi«  part  of  the  text  are  punished  by  fine  (nmUa), 

^  These  laws  are  not  inserted  in  the  Nov.  Bee. 

^  This  Jaw  .applies  to  the  perjury  of  witnesses.  Palaeiot  observes,  that 
neither  L.  4.,  quoted  in  the  text,  nor  any  other  law  of  tit  17.  Lib.  8.  Rec.,  ap- 

Cihts  the  punishment  asserted  by  the  text  That  by  L.16.  tit  19.  P.  5.,  the 
|l4  of  the  false  escribaoo  with  which  he  finged  or  drew  the  fislse  deed  or 
iiutiiyLmen^  is  cut  ol^  he  cannot  be  a  witness^  nor  enjoy  any  honour  during 
U(^  .fnd'rcvmains  for  ever  infiunous ;  also  L.  6.  tit  7.  P.  7.  ^--most  just  laws,  ha 
is  pleiaed  to  say,  which  should  be  in  their  fiill  vigour,  so  that  they  may  be 
en&rced ;  but  adds,  that  at  present,  according  to  the  fidsehood  or  foigery, 
and  its  dfcumstances,  the  o£fbnders  are  punisbed  by  finei^  admonitions  (aper^ 
eB^m9eniQi\  pufiy^tbn  of  foes  oc  office,  by  imprisonment,  &c 

»  This  lav  extends  the  same  punishment  to  subornation  of  petjury  as  it 
does  to  the  olfonce  qf  penuiy  itself.    Palaeio$n^  that  by  L.4.  tit  17.  Iib.8 
Rec.(L.4.  tit.6.Ijb.l8Nov.Rec),  the  punishment  taRonit  is  visited  upon 
persons,  giving  folse  testhnony  in  criminal  causes,  in  which  corporal  punish- 
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Of  the  Proportion  between  [Book  IL 

Disseizat'  (forzador)  of  eedenastical  or  church  property.  U 
be  does  not  restore  it,  execution  shall  be  levied  on  bis  piopertj 
for  double  the  amount  of  what  he  shall  have  taken  ^»  L.9. 
tit  12.  Lib.  8.  Rec. 

Rtwisher  of  women  is  to  suffer  death,  and  his  proper^  is  to 
be  applied  to  the  ravished  woman  *^,  L.S,  tit  20.  P.  7. 

Gipsies  ought  to  be  banished  from  the  kingdom  within  six 
months ;  so  that  those  found  without  employment  and  without 
the  means  of  living  are  to  be  sent  to  the  gallies,  and  to  incur 
the  punishment  prescribed  by  LLll.^^&13.  tit  11.  Lib.a. 
Rec.  They  cannot  live  in  places  but  where  there  are  upwards 
of  one  thousand  inhabitants,  nor  can  they  deal  in  the  purdiase 
and  sale  of  cattle^  L.15.  and  auto  5.  tit  11.  Lib.8.  Rec;  and 
it  is  only  permitted  them  to  exercise  the  employment  of  labourers 
(labranza),  autol.  &  L.I7.  tit  11.  Lib. 8.  Rec.,  all  which  is 
found  laid  down  more  comprehensively  in  L.16.  and  autos  7f 
8,  9,  &  15.titll.  Lib.8.  Rec** 

Heretics^  cannot  exercise  public  emplojnnentSy  and  are 
liable  to  be  punished  with  confiscation  of  property,  LLl,  2^  3y 


ment  attends  the  conviction  of  the  offence  charged.  That  in  other 
and  in  civil  cases,  the  persons  guilty  of  perjury  are  punished  bv  extraction  or 
depriTation  of  their  teeth,  L.  3.  tit.  IS.  Lib.  4.  Fuero  Real.  That  by  the  law 
cited  in  the  text,  the  punishment  was  commuted  in  civil  causes  into  that  of 
public  dufnce  (vergiignza  publica\  and  ten  years'  condemnation  to  the  gallie^ 
and  in  cnminal  causes  not  extencung  to  death,  in  which  the  same  puni^ment 
must  be  inflicted,  into  public  disgrace,  and  condemnation  for  life  to  the  gallies. 
He  refers  to  his  last  note  on  this  title :  notwithstanding,  adds  the  learned  pro- 
fessor, in  practice,  scarcely  ever  is  it  seen  that  fidse  witnesses  are  punisned, 
which  is  a  reason  why  false  witnesses  are  found  to  prove  whatever  may  be 
desired. 

^  Palaciot  says  that,  according  to  the  law  cited  in  the  text,  if  the  oflender 
do  not  restore  the  property,  he  ought  to  pay  double  the  amount  in  addition 
to  the  value  or  amount  of  what  he  took ;  but  that  in  practice  this  pumshment 
of  payjp^  double  the  amount  of  the  property  taken  is  not  observed. 

^  This,,  says  Palacios,  applies  to  the  ravishment  of  widows  of  good  fiuoe^ 
or  virgins,  or  married  women,  or  nuns;  and  he  adds,  that  L.8.  tit.  11.  Lib.  8^ 
Rec.;  (L.2.  tit. 40.  Lib.  12.  Nov.  Rec),  commutes  the  punishment  of  dean 
imposed  by  L.  3.  tit.  20.  P.  7.,  into  that  of  condemnation  to  the  gallies.  Se^ 
L.5.  tit. 20.  P. 7.,  quoted  in  the  text;  by  which  it  would  apnear,  that  a  rape 
committed  on  other  women,  such  as  prostitutes,  &c^  is  punisnable  at  the  dis^ 
cretion  of  the  judse. 

^1  This  law  appnes  to  vagrants  generally. 

^  Palaciot  says,  that  these  laws  are  altered  by  a  pragmaHca  of  19th  Sfp- 
tember,  1785,  (L.  1 1. 1. 16.  Lib.  12.  Nov.  Rec.)  accompanied  by  an  ifistruction 
or  declaration  of  forty-four  sections  ^capUulot),  directed  first  to  exdngajsh  ^ 
mild  means,  and  proceeding  afterwards  progressively  to  the  imposidon  of  tlfe 
penally  of  death,  to  punish  this  race  ofpersons,  to  speak  more  property  theft 
mode  of  life,  and  to  make  them  useful  citizens. 

^  L.  1.  tit  3.  Lib.  12.,  Nov.  Rec.,  cited  m  the  text,  defines  a  heretic  to  te 
one  who  u  baptised  a  Christian,  and  does  not  believe  in  the  articles  of  ti)e 
catholic  faith,  or  any  of  them.  Palaciot  obtenres,  that  in  order  to  the  W- 
curring  these  penalties,  it  is  necessary  that  the  party  be  declared  a  heretic  1^ 
the  ti%unal  of  the  Inquisition,  to  which  the  cognizance  and  punishment  oi 
this  offence  belongs;  as  also  of  all  those  which  directly  ofi^d  against  rt- 
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h  4*  tit  9.  Lib.  8.  Rec. ;  neither  can  they  be  constituted  heirs,  L.  4«  ^*  i»  s,  %  &  4. 
tics.  P.  6.  nor  be  witnesses,  L.8.  tit  16.  P.  3.  and  L.9.  tit  1.  P.  6.  Not!  Rec. 


or  child  abandoned  (ethsAo)  by  his  fathelr^^i  the      r  236  1 
latter  loses  the  right  of  his  being  heir  to  his  son,  L.l.tit23. 
Lib.4.  Fvero  Real. 

Homicide  it  punishable  with  death,    LL8,  10,  &  15.  tit  8.  l'l-yo.&i5. 
P.7»  and.Ll.S,  &  3.  tit 23.  lib. 8.  Rec.;  unless  it  were  com-  Ll.*3&4.tit.si. 
mitted  in  self  defence,  or  by  killing  the  robber  who  should  be  ^•*^"  ^^' 
famd  robbnag,  L.4.  tit23.  Lib.8.  Rec*^    He  who  castrates  L,,.tit.2i. 
aodier  is  considered  a  nnirderer,  and  puni^ed  as  such,  L.13.  Lib.  is.  Nor. 
tit 8.  P.  1 .  ^^  and  L.  25,  tit  6.  P.  1.  ^^  L!Ts,t.8.P.7. 

jRab  de  se.  The  property  which  he  leaves  is  applied  to  the 
oBeofthefiscifhehasnod^endants,  L.8.  tit23.Lib.8.  Rec^®  L.i5.titsi. 

A  pccson  comBoitting  homicide  or  wounding  another  with  a  ^/^  ^^* 
hand  gun  {alcabuz\  is  traitorous  {alevoso)  and  ought  to  forfeit 
all  his  property,  one  half  to  the  king,  and  the  other  to  the  heirs 
ofthe  deceased,  L.15.  tit23.  Lib.8.  Rec.  L.i2.tit.si. 

T^eft  (hmio).  Its  punishment  is  the  restitution  of  the  thing  ^^^^'  ^^' 
stolmi ;  and  if  it  is  private,  it  is  punished  with  the  restituticm  of 
double,  stripes  {azotes)^  public  disgrace  {vergilenza)^  condemna- 
tion to  the  mines,  imprisonment  (presidio),  the  gallows  {horca)^ 
&c.,  according  to  the  circumstances  and  the  quality  of  the  thief, 
Lis.  tit  14.  P. 7,  and  LI. 7.  &  9.  tit  11.  Lib.8.  Rec     He  who  L.i8.ti4.P.7. 

T  1  1  ^  o     t  14 

commits  theft,  whether  it  be  qualified  or  not,  in  the  place  or  Lii,.i2.  NoV.  ' 
town  in  which  the  court  resides  {corte\  or  within  five  leagues  of  ^^^ 
its  environs,  if  he  is  seventeen  years  old,  incurs  the  penalty  of 

luioD.  The  Inquisition  is  abolished  by  the  12th  Article  of  the  Constitution 
<n  the  Spanbh  monarchy ;  and  by  the  decree  of  the  Cortes  of  the  32d  Fe- 
bmaiy,  ISlS,  L.  2.  tit.  26.  P.  7.,  is 're-established  in  its  prbtine  vigour;  and 
tfie  cognizance  of  such  offences  belongs  to  the  bishops  or  their  substitutes ; 
bot  the  imposition  of  the  punishment  or  penalties  to  tlie  secular  judges. 

^  Palaabt  says»  **  the  rather  loses  by  tnis  barbarous  act  the  right  of  pairia 
p^ieiiadf  accord!^  to  L.  4.  tit.  20.  P.  4.,  revived  and  confirmed  by  Royal  Cedula 
of  11th  December,  1796,  TL.  5.  tit.  37.  Lib.  7.  Nov.  Rec.)."  It  may  be  added, 
that  by  L.  4.  tic.  20.  P.  4.,  it  a  slave  be  so  abandoned  by  the  owner,  such  slave 
becomes  free, 

4^  See  all  the  laws  dted  in  this  part  of  the  text. 

^  Read  P.  7. 

^,  No  such  law. 

^  Palacioi  says,  without  cidng  any  authority  for  his  dictum,  that  the  pu- 
oidi^ient  attached  by  this  law  to  the  commission  of  siucide  is  not  in  practice ; 
becauije,  it  is  presumed,  that  the  person  committed  it  through  insanity :  in 
wbich  case,  this  punishment  does  not  take  place,  according  to  L.  24.  tit.  1.  P.  7. ; 
nor  that  of  bdng  dragged  and  burnt,  as  laid  down  in  L.  19.,  tH.Jin.  dd  orde- 
afwign/o :  nor  that  of  during  excommunicated,  and  thQ  punishments  consequent 
difrebA:  can.  9.  ft  12.;  cam.  85.  qvatt,  5.  The  validity  of  the  practical  in- 
ffiiigemisnt,  or  disregard  of  an  express  statntory  enactment,  may  be  very  fairly 
questioned,  without  inteocBog  any  disre^ect  to  the  oi^nion  of  the  Lieamed 
Pirofestor. 
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death,  if  above  fifteen,  that  of  200  stripes,  and  ten  years'  con- 
demnation, to  the  gallies,  one  witness  and  two  indicios  being 
sufficient  to  prove  the  crime  ^^  Autol9.8i2\.  tit  11*  Lib. 8. 
Rec 

Arson.  The  person  guilty  of  this  ofience  {incendiario)^  besides 
the  punishment  of  death  according  to  L*6*  tit  12.  Lib.  8.  Rec, 
forfeits  the  half  of  his  property  to  the  camaroj  L.8.  tit  26. 
Lib.8.  Rec«> 

Incest*  He  who  commits  it,  besides  the  punishment  of  adul- 
tery, L.S.  tit  18.  P. 7.,  is  liable  to  that  of  the  confiscation  of 
half  his  property,  L.7.  tit  20.  Lib.  8.  Rec. 

.  Injury  or  Ubel  {ityuria).  He  who  injures  or  libels  his  fiuher, 
is  obliged  to  pay  six  hundred  maravedisj  four  hundred  to  the 
injured  party,  and  two  hundred  to  the  accuser ;  besides  ^\  is 


^  Palacioi  says,  the  punishment  of  theft  is  pecuniary  to  satisfy  the  party 
or  individual  injured,  and  corporal  to  sadsfy  piUilic  vengeance.  That  the 
pecuniary  punishment  for  num^ett  theft  is,  for  die  person  commitdng  h,  to 
return  tne  thing  stolen,  or  its  value,  to  him  from  whom  it  was  stolen,  aod 
fourfold  the  value  besides:  ior  private  theft,  to  return  the  thing  stolen,  or  its 
value,  and  double  the  amount,  L^  18.  tit  14.  P.  7.,  although  AnL  Gomez^  5  Mr. 
res»  cap.  5.  hath  said,  that  at  present,  these  penalties  of  two,  and  four-fold  the 
amount,  are  not  in  use;  and  that  the  parties  should  be  content  to  recover  fbe 
thing  stolen,  with  compensation  for  the  damages  and  prejudices.  This^  ob- 
serves the  Learned  Professor,  is  not  to  say,  that  die  law  of  the  ParUda  (L.  IS. 
dt.  14.  P.  7.),  cited  in  the  text,  ought  not,  in  this  respect,  to  be  in  full  vigour 
and  observance.  That  the  public  good  is  much  interested  in  the  severe 
punishment  of  thieves.  The  corporal  punishment,  proceeds  the  PirofiBSSgr» 
for  the  first  simple  theft,  is  public  disgrace  {verguenza\  and  six  vears'  cod- 
demnadon  to  the  gallies;  and  for  the  second,  100  stripes,  and  perpetual 
^ndemnadon  to  the  gallies,  LI.  7  &  9.  dt  n.  Lib.8. Rec.;  (LI.  1  &  S.  tit.  14. 
Lib.  12.  Nov.  Rec.) :  he  refers  also  to  his  last  note  of  this  dtle,  p.  285.  potL  : 
that  for  the  third  ofience,  some  authors  say  the  punishment  of  death  ought  to 
1>e  inflicted ;  but  that,  although  he,  Palaciot^  is  of  opinion  thieves  ou^t  to 
be  punished  with  all  the  rigour  of  the  law,  he  hath  not  found  one  law  wluch 
expressly  imposes  this  punishment ;  and  therefore  he  does  not  subscribe  to 
the  opinion  of  these  authors.  That  some  qualified  thefts  are  punished  for 
the  first  time  with  death,  as  are  h^hwaymen  or  footpads ;  persons  guilty  of 
burglary  in,  or  breaking  into  {quebrantadorei\  churcnes,  houses  (comuI  or 
other  place.  He  refers  to  L.  18.  tit.  14.  P.  7.  He  adds,  that  nn^  theft, 
committed  in  the  place  or  town  where  the  court  resided  {corte\  was  punished 
with  death;  but  tnat  by  a  royal  decree  of  18th  April,  1746  (see  L.6.  tat,  14. 
Lib.  12.  Nov.  Rec.),  it  was  ordered,  that  simple  thefts  which  should  be  com- 
mitted within  the  place  of  residence  of  the  court  {corte\  should  be  punished 
by  arbitrary  punishments;  and  that,  althouffh  there  are  two  ropral  decrees 
posterior  to  the  above,  which  point  out  and  determine  the  punishment,  its 
execudon  seems  to  be  suspended.  He  refers  to  the  Prontuario  of  Dr,  Jgmrre, 
in  a  note  on  the  word  robot.  See  LI.  3.  &  5.  dt.  14.  Lib.  12.  Nov.  Rec. ;  and 
3d  vol.  Gutierrez^  Prac,  Crim,,  p.  88.  n.  19.  to  p. 98.  n.  56.  inclusive. 

^  Paiaciot,  on  this  subject,  m  addition  to  the  laws  cited  in  the  text,  refers 
to  L.2.tit.  9.  P.  1  &  L.  10.  dt.  15.  P.  7.;  the  royal decreeof  23d February,  1775, 
and  the  ro^al  order  of  19th  April,  1775,  neither  of  which  are  inserted  in  die 
Chronological  Index  of  the  Nov.  Rec. 

*'  Read  or  see  L.  4.  tit.  25.  Lib.  12.  Nov.  Rec,  cited. 
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liable  to  suflfer  twenty  days' imprisonment  ^%  L.I.  tit  10.  Lib.  8.  ^•**'*^ 

Rec*     He  who  libels  another  with  stigmatizing   or  in&mous  luc! 

langnage^  (palabra  denigrativa),  shall   pay  twelve  hundred  [  237  3 
maravediSf  and  shall  be  obliged  to  recant  {desdecirse\  if  he  is 

not  an  hidalga,  L.2.  tit  10.  Lib.  8.  Rec.,  although  in  this  par-  J^j^f^,^;^; 

ticular  the  punbhment  is  proportioned  to  the  quality  of  the  Ree.^ 

offence,  L.  3.  tit  1 0.  Lib.  8.  Rec.  **  i^^^of. 

Gaming  (juego).    He  who  plays  at  dice  or  cards  in  public  ^^  Rec^ 
or  he  who  has  a  gaming  table  in  his  house,  incurs  the  penalties 

set  fiwrth  in  LL2,  3.  13  &  14.  tit  7.  Lib.8.  Rec,  unless  some-  Ll.i,«.ii.& 

thing  to  eat  immediately  is  played  for,  L.5.  tit 7.  Lib.8.  Rec«  L/4.tit.ss! 

Artificers  or  workmen  (qfictales),  and  day  labourers  (jopTUileros)^  j^***  ^^* 

are  prohibited  from  playing  on  workdays,  L1.14.  &  16.  tit  7*  L.i8.tit.s3». 

Lib.8.  Rec.  *«  ^i«.Not 

Common  snoearer  {jurador)  ought  to  be  imprisoned  a  month 


^  In  addition  to  the  puniihment  prescribed  by  LI.  1. 6.  20  &  81.  tit  9.  P.  T^ 
and  L.  4.  tit.  6.  P.  7. :  see  note  (a),  L.  4.  tit.  25.  Lib.  12.  Nov.  Rec,  cited  in 
the  text. 

^  As  caDtng  a  man  a  sodomite,  cuckold,  traitor,  a  heretic,  or  a  married 
woman  a  whore,  &c.:  it  would  seem  that  the  punishment  of  this  law  does  not 
eitend  to  the  calling  a  widow  whore.  8ee  Axevedo,  on  L.  2.  tit.  10.  Lib.  8« 
Rec  n.  49. :  and  Parladoriut  on  ditto,  n.50.  cap.  17.  Lib.  1.  p.  55^ 

^  This  law  relates  to  libellous  words  of  a  less  gross  character  than  those 
mentioned  in  L.I.  tit  25.  Lib.  12.  Nor.  Rec.;  for  which  the  punishment  is 
pqrment  of  two  hundred  maravedu^  and  the  Judge  is  authorised  to  impose  a 
greater  punishment  according  to  the  quality  of  the  persons,  and  of  the  miuiy 
6r  libel.  See  the  law  cited.  PalaeioM  adcb,  that  he  who  Hbels  any  foundling 
{egpatito),  by  calling  him  bastard,  &c,  besides  bdng  compiled  to  retract  in 
court  or  jnmcially  his  injurious  assertion,  ousht  to  suffer  a  proportionate  pcf 
cnniary  punishment,  royal  decree,  20th  January,  1794  (not  inserted  in 
the  Oironoloflcal  Index  of  Nor.  Rec.).  T%at  he  who  libels  another 
by  written  defamatory  libd  (fibelot  MamatcTios\  incurs  the  same  pu- 
nishment that  the  person  libelled  would  incur,  if  what  is  imputed  to  him 
should  be  proved,  L.  9.  tit  9.  P.  7.,  and  that  in  case  the  libel  is  in  writing,  the 
Hbeller  is  not  exempted  from  the  punishment,  although  the  libellous  matter 
be  true.  That  if  the  libel  should  be  verbal,  or  slander,  and  the  person  ut- 
tering the  slanderous  or  libellous  words  should  wish  to  prove  the  truth  of 
what  he  said,  he  will  be  admitted  to  proof  thereof,  provided  the  public  be 
interested  in  its  being  known ;  and  in  such  case  he  will  not  be  liable  to  the 
ptttridiment;  but  if  the  pt^lic  is  not  interested  therein,  he  is  not  admitted  to 
inich  proof,  and  consequently  incurs  the  punishment,  although  the  slander  be 
thie,^Decause  no  one  has  a  right  to  insult  another;  and  it  is  luways  unjust  and 
injtirioas  to  reproach  others  with  their  defects  or  fiiults,  however  true  they 
maybe.  That  in  this  sense,  L.l.  tit. 9.  P. 7.  must  be  understood,  and  he 
ttim  to  G^r^.  Lop.  Ol.  7.  on  this  law.  He  concludes  by  observing  that  the 
action  for  libel  {injuria\  can  only  be  instituted  within  a  vear,  for  after  a  year 
hith  expired,  it  is  understood  that  the  libel  or  injuiy  b  forgiven,  or  it  u  pre- 
sumed tiie  party  did  not  consider  himself  dishonoured,  L.22.  tit  9.  P.  7.  The 
aMion  is  also  barred  if  thie  party  libelled  should  aftennurds  eat  in  company,  or 
associate  with  tiie  libeUer.   See  L.  22.  tit.  9.  P.  7.,  referred  to  by  the  profinsor. 

»*  Or  in  private.    See  LI.  1 .  ft  12.  tit  29.  Lib.  12.  Nov.  Rec. 

^  Gramii^  is  severely  punished  by  the  laws  cited  in  the  text  See  them, 
and  also  L.15.  and  tiie  other  laws  of  tit  29.  Lib.  12.  Nov.  Rec.  on  the  suIk 
Ject 
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L1.4.&6.tit.5. 
Ub.  IS.  K6?» 
Bee.     ' 


L.l.tit.lS. 
Lib.18.  No?; 
Rac. 


I«5.tit.S. 
Lib.  la  Nov. 
Rec. 

L.2.^3I. 
lib.  12.  Not. 
Rec     . 


L.30.t.l4.P.7. 

L.12.tit.Sl. 
Lib.  7.  Not. 
Rec. 

L.6.tit.S6. 
Lib.18.  Not. 
Rec 

L.7.tit.26. 
Lib.  12.  Not. 
Rec. 

L.2.tit25. 
Lib.  12.  Not. 
Rec. 

[  238  ] 

L.6.tit.25. 
Lib.  12.  Not. 
Rect 


fpr  the  first  ofiepce ;  ^r  the  aeoondf  banuthed  for  m  saoodiy  ^^^ 
and  for  the  third,  have  his  tongue  nailed  {se  k  enelaua  la  lengmli 
if  he  is  a  plebeian ;  mid  if  he  should  be  a  person  of  coyHKrion, 
the  banishment  shall  be  doubled  ^%  L1.5.  &  6.  tit.  4.  Lib.  8.  Rec. 

Masks.  Plebeians  are  prohibited  to  walk  with  masks  nnder 
pain  of  one  hundred  stripes ;  and  nobles  under  pain  of  banish- 
ment or  transportation  for  six  months  ;  and  it  being  in  the 
night  time^  the  puni^ment  is  doubled  ^^t  L.7.  tit  15*  lib. 8. 
Rec* 

Qandestine  marriage  dtfLVfs  down  the  punishment  of  forfisiture 
of  property  and  perpetual  transportati<xi  from  His  Maj^ty's 
dominions^,  L«L  titl.  Lib. 5.  Rec. 

Beggars  who  can  work  may  be  driven  out  of  the  place,  and 
receive  fifty  stripes,  L.2.  tit  11.  Lib.  8.  Rec. 

Landmarks  {mqjones) ;  he  who  alters  them,  or  confounds  the 
boundaries  or  limits  of  towns  {terminos\  incurs  a  penalty  of 
fifty  maravedis  of  gold  for  each  boundary  mark,  and  loses  any 
ri^t  which  may  result  to  him  from  it^^,  L.SO.  tit  14.  P.  7.  and 
L.  6.  tit  6.  Lib.  3.  Rec. 

Prostitutes  {rmigeres  publicas)  shall  not  have  female  servants 
under  forty  years  of  age,  under  pain  of  transportation  for  a  year, 
and  a  fine  of  2000  maravedis,  L.7.  tit.  19.  Lib. 8.  Rec;  and 
there  shall  be  no  brothels  {casas  publicas  de  dlas\  L.8.  tit  19. 
Lib. 8.  Rec.  ^3 

Lea>d  or  obscene  expressions  (palabras  desAonestas).  He  who 
utters  them,  pays  two  hundred  maravedis,  L.S.  tit.  10.  Lib.8. 
Rec. ;  and  no  one  may  sing  them  under  pain  of  banishment  ^ 
for  a  year,  and  punishment  of  one  hundred  stripes^,  L.5.  tit.  10. 
Lib.  8.  Rec. 


'7  And  to  pay  one  thousand  maravedis.    See  L.  4.  tit.  5.  Lib.  12.  Nov.  Rec. 

^  Also  the  pecuniary  penalty.    See  L.4.  tit.  5.  Lib.  12.  Nov.  Rec.  cited. 

&'  Palados  says,  that  masks  are  prohibited  by  decrees  (bandot)  of  1767* 
1773,  and  1775,  and  the  person  masking  (dc|^ms],  is  punished  with  thirty 
days'  imprisonment  in  the  common  gaol  {de  carcel\  the  noble  with  four  years* 
confinement  (de  presidio\  and  the  ^ebeian  to  labour  in  the  dock  yard  (de  a^ 
tUlero),  That  the  person  who  u  prored  to  have  danced,  or  been  in  any  house 
with  a  mask  or  disguise,  incurs  also  a  fine  of  a  thousand  ducats. 

^  Under  pain  of  death  if  they  should  return ;  and  the  parents  may  diao- 
herit  their  children  contracting  such  marriage.  See  L.5.  tit.  2.  Lib.  10. 
Not.  Rec.  cited. 

^'  He  who  changes  landmarks  loses  the  right  which  he  might  have  to  the 
land  on  which  he  placed  them,  and  if  he  had  no  right  therein,  be  shall  restore 
to  the  proprietor  the  land  so  surreptitiously  sought  to  be  gained  by  him,  with 
an  equal  quantity  of  his  own  land.    See  L.  30.  tit.  14.  P.  7.  cited  ia  the  text. 

^'^  See  also  L.S.  and  Auto  1.  tit.  26.  Lib.  12.  Nov.  Rec. 

^  From  the  town  or  place  where  convicted  of  the  oiience. 

^*  See  L.  10.  tit.  25.  Lib.  12.  Nov.  Rec.,  which  punishes  men  guilty  of  using 
obscene  lang«iage,  or  performing  indecent  notions,  with  a  month's  labour  in 
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A  Parricide  ^  is  punishable  with  death,  for  at  present  the  an- 
cient punishments  prescribed  by  L,  IS.titS.P.  7.  ^  are^obsolete.  ^^  Las-tiaP.?. 

Rigned  parturition  {partojingtdo).     The  woman  who  feigns 
it*»  must  be  transported,  Ll,3.  &  6.  tit. 7.  P. 7.  '    ^^^^^''^ 

Perjury*    The  property  of  a  person  guilty  of  peijury  is  om- 
fiscated,  L.].  tit.  17.  Lib.  8.  Rec;  and  being  one  of  the  parties  L.s.tit6. 
to  the  suit,  he  loses  the  cause,  L.S.  titl2.  Lib. 4.  Fuero  Real,  ^    not.*^. 

Detestable  crime  {pecado  nefando).     The  person  guilty  of  it 
must  be  burnt,   and  his  property  confiscated'^,    L.  1.  tit. 21. 

Plagiarioi  are  those  who  steal  or  kidnap  men  to  sell  them  in  Rac.^ 
an  enemjr's  country.     The  noble  who  is  guilty  thereof  is  im- 
prisoned {va  i  presidzoy\;  and  the  offender  not  being  a  noble, 
incurs  the  punishment  of  death,  L.  22.  tit.  14.  P.  7.  '^  L.«.ti4.P.7. 


the  public  works,  aod  women  for  the  like  period  in  the  establishment  of  San 
Fernando  for  the  first  offence ;  and  it  increases  the  punishment  for  a  second 
and  third  commission  thereof. 

^^  This  extends  to  other  relations  and  persons,  besides  parents.  See  L.19. 
tit.  8.  P.  7.  The  bare  purchase  of  and  endeavour  to  administer  poison  by  a 
child  to  a  parent,  although  it  should  not  be  effected,  u  punishable  with  death ; 
and  if  any  other  child  should  be  cognizant  thereof,  and  should  not  advise  the 
parent,  such  child  is  punishable  with  five  years'  transportation  by  X<.  1 2.  tit.  8. 

^  These  punishments  are  to  be  publicly  whipped,  then  to  be  sewn  up  in 
a  leathern  bag,  with  a  dog,  a  cock,  a  serpent,  and  an  ape,  and  thrown  mto 
the  sea,  or  nearest  river.    See  L.  12.  tit.  8.  P.  7. 

^  Palaciot  observes,  that  PosadUla  in  his  Prac.  Crim,  tom.  5.,  savs,  these 
pmushments  are  in  some  manner  executed  by  covering  the  dead  Ubdy  of  the 
parricide  with  leather,  on  which  the  animab  mention^  in  the  preceding  note 
are  painted. 

^  To  impose  a  false,  or  other  person's  child  upon  her  husband.  See  L.  j. 
tit.  7«  P.  7.  cited  in  the  text. 

^  PalaeioM  observes,  that  **  the  person  who  mav  break,  or  not  keep  his  oath 
in  any  contract  he  hath  made,  shall  forfeit  all  his  property  to  the  crown 
{eamara)y  is  said  b^  L.2.  tit.  6.  Lib.  12.  Nov.  Rec. ;  but  that  in  practice  he  is 
compelled  to  fulfil  it,  and  it  is  not  seen  that  the  said  penaltv  is  imposed.  He 
adds,  that  he  who  on  oath  gives  false  testimony,  shall  pay  the  demand  to  him 
who  lost  it  by  such  testimony ;  that  his  evidence  shall  be  no  more  valid,  and 
that  hb  teeth  shall  be  taken  out,  and  that  this  is  what  is  stated  in  L.  5.  tit.  12. 
Lib.  4.  Fuero  Real,    See  False  Witness,  p.  273.  ante. 

90  And  it  is  not  necessary  that  the  perfection  or  consummation  of  the  crime 
shoald  be  proved,  but  the  proof  of  acts  approaching  to,  or  very  near  its  con- 
clusion, will  be  sufficient  to  produce  the  punidiment  mentioned  in  the  text. 
See  L.I.  tit.  SO.  Lib.  12.  Nov.  Rec.  dted. 

71  The  punishment  by  L.22.  tit.  14.  P.  7.  for  an  Atddjgoguiltv  of  thb  offence, 
is  being  cast  into  irons,  and  condemned  for  life  to  work  on  the  woriu  of  tiie 
crown. 

7*  Plagtum,  or  man  stealing,  is  the  knowingly  selling  purchasings  or  con- 
cealing a  free  man,  or  another  man's  slave,  or  otherwise  depriving  a  man  of 
Ms  slave.  Also  the  knowingly  receiving  a  fi'ee  man,  with  tne  intention  to 
make  use  of  him  as  a  slave.  St*^  L.22.  tit.  14.  P. 7.,  and  Greg.  Lop.  gL  V^ 
thereon;  Wood,  Ch.  Law,  p. 285.  ch.lO.  Book  5.,(wluch  see, as  also  p.  285. 
ibid.)  says,  that  it  is  plagium  where  a  slave  is  persuaded  to  run  away  from  his 
master,  or  when  he  is  concealed  after  be  hath  run  away  from  him. 
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A  person  gidUlf  of  an  escape  Jrom^  ot  i^  breaking  pman^  is 
liable  to  a  punishment  of  two  hundred  stripes,  or  public  dis- 
grace (vergilenza  publica)^  and  to  a  fine  of  six  hundred  maravedis 
to  the  king ;  besides,  to  be  taken  as  confessed  with  respect  to 
the  crime  for  which  he  is  imprisoned  "^^  L.13.  tit  29.  P»  7*  &  L.  ?• 
tit  26.  Lib.  8.  Rec 

Boaters  who  obstruct  the  supplying  of  the  town  with  pro- 
visions {que  estorban  los  abastos)  must  be  punished  with  stripes 
and  fines  {multas)^  ^^  Ll.l,  2,  &  6.  tit  1 4.  Lib.  5.  Rec. 

Apostates  {renegados\  whom  our  laws  call  turn-coats  (torn- 
adizos)f  are  liable  to  the  same  punishment  as  heretics ;  vide  Tit. 
HereticSf  p.  274. 

Resistance  to  Justice.  The  person  who  makes  it,  is  punishable  with 
eight  years'  condemnation  to  the  gallies^^  L.  7*  tit  22.  Lib.  8.  Rec*; 
and  according  to  LI.  1,  2,  3,  &  4,  tit  22.  Lib.  8.  Rec,  those  who 
oppose  the  alcaldes  de  corte  are  liable  to  the  penalty  of  death, 
and  confiscation  of  property;  and  if  they  should  kill  any  of  the 
ordinary  justices  of  the  towns,  they  ought  to  sufier  death,  and 
forfeit  half  of  their  property ;  and  if  they  should  only  wound 
them,  they  shall  forfeit  half  of  their  property,  and  be  transported 
for  ten  years  from  the  kingdom,  L.5.  tit  22.  Lib.  8.  Rec  ^^ 

Raffles  and  games  of  chance,  even  under  pretence  of  devotion, 
are  prohibited,  under  the  penalty  of  forfeiture  of  the  things  raffled 
for ;  and,  besides,  the  price  put  down  or  paid  to  raffle,  with  as 


7s  And  the  gaoler,  or  person  having  him  in  custody  by  L.  17.  tit.  38.  Lib.  19. 
Nov.  Rec,  must  answer  in  his  st^d,  and  pay  a  fine  to  the  crown  icamara) 
of  six  hundred  maravedis.  Palaciot  observes  on  this  part  of  the  text,  that 
by  a  royal  order  of  27th  January,  1787.  (nota2.  tit.  40.  Lib.  12.  Nov.  Rec.), 
a  person  guilty  of  the  offence  of  breaking  prison,  is  sent  or  condemned  to  the 
gallies,  if  the  crime  for  which  he  was  imprisoned  should  not  require  a  greater 
punishment,  and  it  should  be  proved.  Tnat  from  this  it  is  inferred,  that  from 
the  mere  circumstance  of  breaking  prison,  he  ought  not  to  be  taken,  or  had 
as  having  confessed  the  crime,  for  although  when  by  the  laws  cited  he  was  so 
held  (and  he  was  not  always  so  held,  as  Azevedo  on  L.  7.  tit.  26.  Lib.  8.  Rec. 
explains),  this  presumed  confession  did  not  exclude  the  proof  which  the 
breaker  or  person  guilty  of  the  escape  might  give  of  his  innocence,  for  pre- 
sumptive proof  ought  to  yield  to  positive  proof.  That  the  laws  cited  in  the 
text  do  not  make  mention  of  the  punishment  of  two  hundred  stripes^  nor  of 
that  of  public  disgrace.  That  law  IJ.  tit.29.  Part  7.,  leaves  the  punishment 
to  the  discretion  of  the  judge. 

7^  Regraters,  observes  Palaciot,  it  is  seen,  are  punished  with  fines  {muUat), 
but  not  with  stripes.  That  by  the  royd  order  of  the  29th  April,  1804,  the 
use  of  the  iron  nng  (argoSa)  was  directed  to  be  re-established  in  Madrid  for 
regraters  of  all  classes. 

7*  And  disgrace  (vergiienza).  The  punishment  mav  be  greater,  according 
to  the  nature  of  the  rcbistance,  &c.    Sec  L.  6.  tiL  10.  Lib.  1 2.  Nov.  Rec. 

76  See  the  laws  of  the  lOth  title.  I2th  book,  Abr.  Bee.,  cited  in  the  text: 
also  the  royal  decree  of  2d  April,  1783,  (not  in  Nov.JRec.) 
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much  more  on  the  part  of  those  who  put  it  down  or  pay  it,  L.12.  Ll.i  &  9.tit.94. 
kJutol.  tit. 7.  Lib.8-  Rec. ^^  ^**' ^'^• 

Bobbery.  ^^     He  who  robs  on  the  high  roads  {en  caminos) ; 
besides  the  punishments  ordained  by  the  common  law  {segun 
derecho\  is  obliged  to  pay  six  thousand  maraoedis  to  the  camaroj 
L.1.  tit.  12.  Lib.  8.  Rec     Every  robbery  in  a  desert  or  unin-  L.3.tit.i5. 
habited  place^  of  the  value  of  one  hundred  and  fifty  maraoedis,  ^^^'*  ^^* 
is  punbhable  with  transportation  and  stripes ;  with  the  addition, 
that  the  robber  must  pay  to  the  party  double  the  amount  of  die 
properly  robbed.     If  the  robbery  should  amount  to  five  hun- 
dred maravedisy  the  robber  is  punished  with  stripes  and  the 
cutting  o£Phis  ears;  if  it  exceeds  five  hundred  maravedis,  up  to 
a  diousand,  with  the  cutting  o£f  his  foot,  and  with  never  being 
allowed  to  ride  on  horse  or  mule  back ;  and  if  it  exceeds  five 
thousand  maraoedis,  he  ought  to  sufier  death  for  it,  L.S.  tit. IS. 
Lib.  8.  Rec.  ^^    At  the  present  time,  highway  robbers  incur  the 
•penalty  of  death.  ^^    He  who  steals  any  slave,  or  die  child  of 
another,  must  sufier  death,  if  he  is  a  plebeian ;  and  if  an  hidaJga, 
be  condemned  for  life  to  hard   labour  ^i,    L.22.  tit.  1 4.  P.  7.  L.89.t.i4.P.7. 
Stealers  of  cattle  by  use  and  habit,  deserve  the  punishment  of 
death;  and  when  the  robbery  is  confined  to  one  or  two  heads, 
it  is  punished  with  imprisonment  {presidio\  condemnation  to 
the  mines,  &c.,  according  to  the  crime  and  its  circumstances, 

L.19.  tit.14.  P.7.  L.i9.t.i4.P.7. 

Sacrilege  is  punishable  by  excommunication,  and  other  pe- 
nalties according  to  L.4.  and  other  laws,  tit  18.  P.l.  ®*  L.4.Ac.tifcia. 

^  See  also  L.9.  tit 94.  Lib.  IS.  Nor.  Rec.;  and  title  gaming,  p.  S77.  ante. 

7*  See  title  Thefts  and  note  («)  p.  S75-6.  anie. 

''9  This  law  is  not  inserted  in  the  iVoo.  Rec, 
•  *o  Palaeioi  says,  that  the  laws  of  the  ParHda  make  a  difierence  lietweeii 
robbery  (robo),  and  thefl  {hurto)  ;  giving  the  name  of  rcbo  to  what  the  Romans 
called  rofiiia,  L.  1.  tit.  15.  P.  7.,  which  implies  theft;  in  which  force  inter- 
venes Prtncip, ;  tit.  13.  P.  7.,  but  that  as  these  words  are  commonly  taken  as 
STnonimous,  the  word  hurto  may  be  referred  to.  See  p.  275-6,  ante^  and  note  ^ 
Aid.  That,  notwithstanding  it  is  there  said,  that  the  pecuniary  punishment  of 
ikeft  {kurto),  not  manifest,  is  the  payment  of  the  double  of  the  amount  or  value 
stolen ;  and  that  of  manifest  then,  fourfold  the  amount :  and  the  penalty  of 
threefold  the  amount  having  been  affixed  by  L.S.  tit  19.  P. 7.,  and  L.2.  tit.  IS. 
Lib.  8.  Rec.,  (L.4.  tit.  34.  Lib.  12.  Nov.  Rec),  to  the  ofience  of  robbery  or 
rapine,  it  is  convenient,  in  order  to  avoid  confusion,  to  add  here  the  motive 
for  this  difierence.  The  Learned  Professor  goes  on  to  observe,  that  the  laws 
of  Spain  in  this  particular,  (he  might  have  added  in  most  others),  were  taken 
from  those  of  the  Romans ;  and  the  Roman  pnetors  established  the  penalty  of 
threefold  the  amount  with  respect  to  robbery ;  pot  because  that  in  robbery 
the  same  actions  are  not  given  as  in  theft;  —for,  as  the  Emperor  Justinian 
8ays,§  tnt^.  Inst  de  vi  ban,  rap.j  he  who  commits  robbery  is  an  infamous  thief, 
and  is  subject  to  tiie  same  actions  as  he  who  commits  theft ;  but  in  order  to 
prove  their  zeal,  and  in  detestation  of  this  crime. 

*i  See  titie  Piagiarios^  and  note  7%  p.  ^79.  ante. 

*^  Sacrilege,  says  Palaciott  is  an  ofience  fNirliybri»  the  penalties  of  excom- 
munication, and  the  other  ecclesiastical  penalties  being  oC  tcdesiastidd  cog- 
nizance. 
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L.12.t.9.P.7. 


L.S.tit.83. 
Iiib.3.  Nov. 
Rec. 

LL7&8.tit.l. 
lib.  11.  Not. 
lUc. 

[  240  ] 

L.8.L7.Lib.l2. 
Not.  Bee. 


L.8.tit.l5. 
Lib.  12.  Not. 
JEUc. 

L.8.tit.7. 

Lib.l8.NoT. 

Bee. 

L.5.tiLSl. 
lib.  12.  Not. 
Rec 


Iib.12.  Nov. 
Beo. 


Bf^ating  cpengravet  {sepuUura  qudrantadtn^.  Fersont  gailty 
of  this  offence  are  punished  arbitranlj^  or  thej  are  condeomed 
to  imprisonment  (i  presidio)  according  to  the  circnnstaiioes  of 
the  breaking  open ;  and  if  efiected  by  arms,  and  tke  ill  tneating 
the  dead  bodies,  it  is  punishable  with  death,  L.13.  iitS.  F.7.  '^ 

SimaM/.  ^^  He  who  is  guilty  of  the  offisnce,  fcrfetts.flie  gift 
{grada)  which  he  may  hare  obtained,  ^nd  besides  douUe  the 
amomdl  of  what  he  may  have  given  or  promised,  and  must  be 
transported  from  the  kingdom  for  tea  years,  L 19.  tit26.  Lib.8L 
Rec  Suborners,  are  punishable  with  transportation,  LL5  &  6* 
tit#9,  Lib.3.  Rec. " 

Higkwaymen  {saUeadores).     See  tide  robbery. 

Treason  or  traitor  {traidor).  The  punishment  of  death  and 
confiscation  of  property  is  inflicted  upon  persons  guilty  of  this 
crime,  L.2*.  titlS.  lib. 8.  Rec.  He  loses  his  privileges  of 
nobility  or  rank  {hsdaigida),  and  his  houses  are  rased  to  the 
ground  (o  serve  as  a  mark  of  perpetual  iniamy,  1^1.  tit.  111. 
Xab.8.  Rec.;  and  he  who  knowingly  admits  into  his  '^ house 
or  gives  an  asylum  ®^  {acoge)  to  traitors  forfeits  half  his  pn>- 
per^,  L.4.  tit  18.  Lib.8.  Rec.'^ 

Vagabonds.  Under  this  name  are  comprehended  all  sturdy  or 
healthy  beggars,  L.11.  tit  11.  Lib.8.  Rec.  They  are  pnni^ed 
for  the  first  time  with  four  years'  condemnation  to  the  gaUies, 
for  the  second  with  one  hundred  stripes  and  eight  years'  con- 
tinuation to  the  gallies ;  and  for  the  third  with  one  hundred 
stripes  and  perpetual  condemnation  to  the  gallies,  L.6*  tit  II. 
Lib.8.  Rec «» 

Oidlaws  or  banditti  (bandidos).  If  being  cited  or  called  by 
edicts  and  proclamations  (pregones)  they  do  not  appear  they  are 
considered  as  contumacious,  and  any  person  may  kill  them,  and 


^  See  this  law :  the  relations  of  the  deceased  person  may  proceed  dvil^ 
if  they  i^refer  it,  and  recover  from  the  offender  loo  maravedis  of  gold. 

^  ThiSp  says  Paluciot^  belongs  to  the  canonbts,  and  its  cognizance  to  the 
ecclenastical  jurisdiction. 

^^  The  laws  cited  hy  the  text,  says  Palacioif  only  treat  of  judgei^  who 
receive  gifts  from  the  suitorsi  punishing  them  for  this  cnme  with  privation  of, 
or  degradation  from  o£Eice :  and  he  refers  to  cap.  9.  Itutruc.  de  Corregidoret  on 
this  subject. 

««  ThisLawJ.tit.l5.Idb.  12. Nov. Rec;  whichisL.1.  tit.  12.  Lib.8. Rec^ 
dted  in  the  text,  does  not  apply. 

•7  For  three  days,  says  L.3.  tit.  7.  Lib.  12.  Nov.  Rec,  cited  in  the  text. 

•9  Palados  refers  to  the  whole  of  tit.  13.  P.  2.,  particularly  to  L.  6.  thereof. 

^  Palados  says,  that  all  the  royal  orders  respecting  the  assemblace  (reco- 
ghniefUo)  of  vagrants,  remained  without  force  by  cap.  41  of  the  Roifol  CedtdOt 
or  enactment  respecting  the  press,  of  7th  May,  1775.  (See  L.  7.  tit.31.  Lib  12. 
Nov.  Rec,)  which  is  that  which  governs  with  regard  to  vagrants,  &c 
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beang  once  taken  they  miut  be  drawn,  havged,  and  quarteredf 

and  their  property  confiscated,  autoS.  tit  11.  Lib.8.  Rec.  ^  L-i.titn. 

Usurer.    ITie  contracts  made  by  such  person  are  null,  he  g^       ^' 
forfeits  or  loses  that  which  he  lends  on  usury,  and  he  pays  as 
much  more  {oiro  tunto).  Being  a  second  time  guilty  of  the  offence^ 
he  forfeits  the  half  of  his  property ;  and  the  third  time  he  forfeits 
file  whole  %  Ll.4.  &  6.  tit.6.  Lib.8.  Rec.  JJ-«  &  t*"^- 

'  Lib.18.NoT. 


B«c 


NOTEp 

f  By  the  ordinance  {pragmatica)  of  ISA  March  1771  ^  it  is 
established,  That  persons  guilty  {delinquentes)  of  qualified  (a*imes 
such  as  tiiose  who  in  transgressing  the  laws  commit  crime$ 
(idinquen)  with  a  depraved  and  wicked  mind,  are  punishable 
with  imprisonment  in  Africa  (de  presidio  de  Africa) ;  and  that 
Aose  gnihy  of  crimes  not  qualified  (that  is  committed  without 
such  wicked  mind  or  intention)  are  sent  to  the  dock  yards  of 
Cadiz,  Ferrol,  and  Carthagena,  under  the  dispositions  therein 
directed^  whereby  also  the  extension  which  was  improperly 


^  Vide  the  quotation. 

*^  Paladot  says^  that  the  contracts  made  by  a  usurer  are  null»  and  do  not 
carry  prompt  execution;  but  that  this,  it  is  stated  by  Fehrero  jReformado,p,  1. 
cap.  16.  $  1.  n.  30.,  is  onJy  observed  with  respect  to  the  interest ;  for  that  with 
reject  to  the  principal  execution  goes  against  the  debtor,  notwithstanding 
what  the  two  laws  cited  in  the  text  lay  down.  With  great  deference  to  the 
Learned  Professor,  and  the  compiler  whom  he  has  quoted,  it  would  be  going 
too  far  to  set  up  the  authority  of  even  Febrero,  against  positive  statutory 
enactments. 

w  L.  7.  tit  40.  Lib.  1 2.  Nov.  Rec. 

9s  Paladot  observes,  that  the  contrary  of  what  is  stated  in  the  text,  u  hud 
down  in  the  Pragmatica  of  12th  March,  1771  (L.  7.  tit.  40.  Lib.  12.  Nov.  Rec,), 
that  is,  that  the  last  mentioned  punishment,  ^  which  cannot  exceed  ten  years, 
is  awarded  to  the  firdt  class  of  crimes,  and  the  first  to  the  last :  he  transcribes 
a  great  part  of  this  law  (which  see),  and  asserts,  that  notwithstanding  its  de- 
finite terms,  and  its  severity,  practice,  as  is  stated  in  the  text  at  the  b^inning 
of  this  tide,  hath  altered  and  mitigated  the  punishments  in  many  crimes. 
That  at  present,  and  by  a  royal  order  of  30th  December,  1803,  no  one  ought 
to  be  sentenced  or  condemned  to  the  gallies,  they  not  bein^  found  in  a  state 
to  be  useful,  and  therefore  that  some  other  equivalent  punishment  should  be 
imposed,  when,  according  to  the  laws,  anv  OTOnder  should  deserve  it.  He 
also  refers  to  the  instruction  (16th  Jul  A  or  1803  (L.  21.  tit.  41.  Lib.  12,  Nov. 
Rec.),  which  ordered  (el.  5.),  as  an  addition  to  tiiat  issued  on  27th  December, 
1748.  (L.  17.  tit.  41.  Lib.  12.  Nov.  Rec),  **  that  opulent  persons  should  be 
punished  by  pecuniary  fines  in  lieu  of  corporal  punishments,  of  imprisonment 
[de  carcel\  and  others  of  a  like  nature  for  light  oJSences ;  and  that  the  superior 
tribunals  should  be  also  able  to  commute  the  punishments  of  imprisonment 
Oif  prendio\  where  the  class  or  description  of  oflence  should  permit  it,  &c. 
That  by  cedula  of  28th  March,  1786  (L.15.  tit  40.  Lib.  12.  Nov.  Rec),  which 
refers  to  former  ones  (Pragrnat,  12th,  March,  1771.  cap.  5.  or  L.  7.  tit.  40. 
Lib.  12.  Nov.  Rec)^  it  is  ordered  that  no  offender  shall  be  sentenced  for  life 
to  imprisonment  (depraidw),  nor  to  confinement  for  an  indefinite  period  in 
a  house  of  correction^  in  order  to  prevent  the  desperation  of  offenders  and 
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L.9.tit.40.        ffven  to  L.S.  tit  11.  Lib.  8.  Rec.;  and  of  those  laws  corres- 
jg^       ^*     ponding  with  it  is  done  away. 


other  duadvantagesy  or  evili.  That  some  royal  orden  fix  ten  yean  for  the 
greater  punishment,  and  others,  espedallj  that  of  17th  February,  1786  (not 
m  Nov.  Ree.\  (firect  that  those  which  appoint  ten  years,  are  understood  to 
apply  to  only  one  sentence  or  conviction,  and  without  prejudice  to  a  fresh 
cnarge  for  new  crimes.  That  ten  years  with  the  order  of  confinement  (clau- 
sula dt  retencum\  is  the  utmost  period  to  which  condemnations  of  imprison- 
ment {de  presidio)  can  be  extended.  Royal  cedula,  7th  October,  1796  (L.  16. 
tit  IS.  Lib.  5.  Nov.  Rec.).  That  as  reguds  the  punishment  of  mutilation  of 
limb,  it  hath  ceased  to  be  in  use  in  Spain.  That  with  respect  to  the  ancient 
pecuBiary  punishments,  it  may  be  saia  that  they  have  been  made  artnttwy  in 
consideration  of  the  mat  depreciation  of  money  since  the  laws  which  imposed 
them  were  established,  which  would  render  them  almost  useless,  if  the  letter 
of  the  law  should  be  observed.  And  that  the  instruction  for  correg;idores  of 
1788  (see  L.S5.  tit.  38.  Lib.  IS.  Nov.  Rec),  will  be  of  use,  in  order  to  prooeed 
with  certain^  in  regard  to  some  criminal  points. 

.  For  more  nill  information  on  the  subject  of  thb  title  of  the.teit,  the  resder 
is  referred  to  the  7th  Partida,  Book  18.  of  the  Nomsima  RecopUadon  de  las 
■htyes  de  EspaSkOy  to  Antonio  Gomez,  and  to  Matkaus  de  deUctis,  and  to  the 
l^cactical  criminai  works  of  Filanova  and  GuUerret. 
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BOOK   III. 

OF  ACTIONS. 

TITLE  I. 

OF   JURISDICTION,    JUDGES,     AND   TRIALS,    OR   JUDICIAL 
PROCBEDINGS  IN  SPAIN  IN  GENERAL. 

Having  treated  of  the  two  first  objects  of  justice,  it  remains  to  Cqi.  i.  Of 
discuss,  in  this  third  book,  the  last,  whidi  relates  to  actions,  ^mhw  and ' 
under  which  term  is  understood  all  that  is  embraced  gc  com-  cfl^cts. 
prised  in  atrial  or  judicial  proceeding  (jtiicio);  therefore  we 
shall  treat  in  succession  of  each  of  its  parts* 

Jurisdiction  '  is  the  power  which  the  king  or  lord  of  a  domain 
possesses  over  bis  subjects  or  vassals  as  arising  fix>m  the  do- 
minion which  he  exercises  over  them.  This  dominion  {imperium) 
IS  pure  {mero)  and  mixed.     Pure  dominion  or  jurisdiction  is 
that  which  confers  upon  the  prince  the  power  of  deciding  cri- 
minal causes.     Mixed  is  that  which  confers  upon  him  the  cog- 
nizance of  civil  causes,  L.I8.  tit. 4.  P. 3.     Thus  then  this  su-  L.i8.ttt4.P.s. 
preme  jurisdiction  in  matters  civil  and  criminal  resides  only  in 
the  king,  L.I.  titL  Lib. 4.  Rec.;  and  therefore  no  lord  or  L.i.tl.lib.4. 
private  individual  can  exercise  in  the  dominions  of  the  crown 
this  jurisdiction  without    producing   the  tide  or  privilege  he 
possesses  for  so  doing,  L.2.  titl.  Lib.  4.  Rec.     Whence  pro-  L.s.t.i.LiiK4. 
ceeds  the  pre-eminence  or  right  of  the  crown  to  appoint  secular 
judges  to  the  cognizance  of  tiiese  two  kinds  of  causes,  as  also 
escribanos  and  other  ministers  of  justice,  L.2.  tit  4.  P.  8.  L.2.tlt4.P.s. 

Jurisdiction    in    the    first  place  is  ordinary  or  delegated.  Cap.  t.  Oftiie 
Ordinary  is,  that  which  is  vested  with  every  extension  in  the*  &IJ^2m^ 
magistrate  by  reason  or  virtue  of  his  office.    Delegated  is  that  and  dalcjEsiad 
which  is  given  to  any  one  for  the  cognizance  of  a  certain  and  ^i^Y^!!^  -i 
determinate  cause,  which  is  exercised  by  all  judges  who  are 
commissioned  or  deputed  {comisionados). 

From  the  different  nature  of  these  two  jurisdictions  we  deduce 


*  See  Wood^i  Ch.  Law,  book  4.  di.  U  p;  S99. 
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L.47.t.l8.P.S. 

Ctsp.S.  Of  the 
dfTiaoninto 
pritittre  and 
pfohibitoiy 
jttiiidlctipib 


L.9.tit.l4 
Lib.5.  Mot. 
Rec. 


C  8*^3 


that  the  ordinary  is  fevourable  and  perpetual,  and  the  delegated, 
odious  and  limited.  1st,  Wherefore  if  a  commission  is  given 
to  an  ordinary  judge  to  take  cognizance  of  any  cause,  over 
which  he  possessed  ordinary  juris^ction,  he  is  understood  to 
exercise  the  latter,  unless  something  be  added  to,  or  taken  from 
it,  but  even  in  this  last  case,  if  he  hath  not  made  use  of  the 
limitation  or  extension,  he  will  be  always  considered  to  have 
exercised  the  ordinary.  Hevioj  Cur,  Filip.  part.l*  $  4*  num.4.  &  5. 
2d,  That  both  jurisdictions  concurring  in  one  judge  he  is  under- 
stood to  exercise  the  ordinary,  HemOj  ibid,  num.5. 

As  in  delegation  oftentianes  r^ard  is  had  to  th6  abili^  of 
fitness  which  the  substitute  shews  for  the  office  which  he  is  to 
exercise,  it  hence  follows,  1st,  That  the  appointment  can  only 
pass  to  his  successor  when  the  substitute  or  delegate  is  mot 
named ;  or  being  named  if  it  can  be  proved  that  the  person 
delegating  was  unacquainted  with  the  delegate  at  the  time  he 
commissioned  him,  Hevia^  ibid.  num.  12.  2d,  That  the  del^ate 
cannot  commit  his  jurisdiction  to  another  judge  although  he  be 
an  ordinary  one,  L.47.  tit  18.  P.S. 

In  the  second  place  jurisdiction  is  divided  into  privative  or 
exclusive  (jpnuz^'va),  and  preventive  (acumulativa).  The  first 
is  that  which  of  itself  alone  deprives  other  judges  of,  or  excludes 
them  from,  the  cognizance  of  the  cause ;  and  this  all  judges  enjoy 
or  exercise  to  whom  causes  are  committed  with  an  inhibition  to 
others  of  the  district  to  take  cognizance  of  thein.  The  second 
is  that  by  which  a  judge  may  have  cognizance  of  causes  which 
another  judge  undertakes,  or  in  which  he  has  concurrent  juris- 
diction, vnih prevention^  between  them,  L.19.  tit. 8.  Lib. 2.  Rec. 
The  latter,  those  enjoy,  1st,  Who  acquire  it  by  favour  of  the 
person  while  Iiving»  2d,  Those  who  acquire  it  by  prescription. 
3d,  Those  who  possess  jurisdiction  delegated  to  them  by  a  judge 
superior  to  the  one  of  the  district  or  place ;  by  reason  or  virtue 
of  which  they  may  inhibit  the  ordinary  and  odier  judges  fix>nt 
the  cognizance  of  causes  contained  in  their  commission^  although 
they  may  be  pending  before  such  judges ;  and  in  the  mean  time^ 
if  this  commissioned  judge  dies,  or  his  office  or  power  is  defective 
or  at  an  end,  they  cannot  even  take  cognizance  of  4snch  causes 


«  This  right  of  prevention  otJumSccUm  acumuUOha,  maybe  bettwfc 
flnedL  It  conabusa  m  tfaii,  that  where  two  jndges  had  concurrent  jnriadietion 
over  causes  of  the  same  nature,  he  before  whom  a  cause  was  first  mstitnted, 
and  by  whom  the  party  was  lawftilly  cited,  acquired  exchtsiTe  jnris^ctien  over 
that  cause  to  conclusion.  Vide  Instruc,  Jurid,  de  Cohm,,  2d.  vol.  lib.  1.  cap.  1. 
p.  40.  n.  10. ;  and  L.  18.  tit.  7.  P.X 
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widioiit  a  new  power   or  delegation  from  the  person  who 

appointed   (el  delegante\  L.47.  tit  18.  P.S.  Heoioj  ibid.  0.14^  L.47.t.i8'.F.3. 

la  the  third  place  jurisdiction  is  divided  into  necessary  and  Cap.4.  Of  Uie 
Tcdimtary.     Necessaiy  is  that  which  is  actually  exercised  over  into  juritcBc. 
persoos  who  are  sobject  to  it.    Voluatary  is  that  which  is  pos-  <"»•  necomy 
acsBcd  over  him  who,  of  his  own  accord  or  ficee  will,  is  disposed  wbeoeetbeja- 
to  submit  to  it^  L.32.  tit2.  P.S.  "^^  IS*^ 

tn^'tt^  to  of  an 

IVom  this  last  arises  the  jurisdiction  called  prorogada  which  tncompetciit 
18  the  extensioa  of  jorisdiction  to  the  case  or  person  to  whidi  j^J^JJ^jJJjf 
orwfaomit  is  not  by  its  nature  extended.     Cbrfetud,  tit.1.  disp*2«  «flfectoftfae 
sectl.  q.8..  L«20«  tit.21.  lib. 4.  Rec^^  L.ss.t.8.P.3. 

Hence  it  is,  that  in  order  to  be  bound  by  an  incompeteat  L.7.tit.89. 
juriadictioB  (prarqgarse  la  jttrisdiccion),  two  things  are  necessary,  jtec. 
Hie  -first,   consent,  of  the  parties ;  the  second,  that  the  judge 
to  whom  si]d>mission  is  made,  has  antecedently  lawfiil  jurisdicr* 
tioa,  Carleudy  ibid.  num.  979.  &  1071. 

The  first  requisite  arises  fix)m  tacit  or  express  consent,  wkeace 
springs  jurisdiction  j^orogod^  tacit  or  express;.  Tadt  jurisdic- 
tion prarogitda  takes  place  when  those  who  ccntract  or  commit 
aerime  subject  tbonselves  to  a  foreign  or  other  ('Ogeno)  judga^ 
who  has  cognizance  of  any  of  these  proceedings  in  another  juris- 
diction, Li.  82.  tit.2.  P. 8.;.  or  when  one.  appears-  before  a.judgc^  L.ss.t.9.P.9. 
to  whose  jurisdiction  he  is  not  amenable,  without  pkadii^  to  il^ 
L.3S.  tit. 2.  P.8..  Carieval^  ibid.^  sect  2.  num.  892.  to  100Q.f  but  L.3S.tk.s.P.8. 
oontnmacy,  as  it  is  compulsory,  or  not  voluntary,,  does  not  i&» 
duce  or  infer,  sulmiission  (pro^fogadom),  CdrlewdfibiiL  mvau.WO(k 
et  saq.  Jurisdiction  pnm^ada  txptea^  ia,  when  one  soluniti 
(o  the  jurisdiction  of  another  judge,  renouncing  hia  own  privilege 
€B  light,  CanUvaly  1.  ibid  sect.1.  num.976*  &  seet.2.  num.  1008.  to 
1019^  whece  may  be  seen  tiie  cases  in  which  tfaiaexpvesa  consent 
iftBOt  valid ;  nather  does  this  jurisdictioa  taho:  place. wheUi  dbf 
driendant  files  a  cross  bill  by  way.  of  compensatinn  or  aetroff 
againalithe  plaintiff  before  the  same  jndge  before,  whom  he  is 
aoed'or  oiled.  The  reason  of  thia  submission  (pfor$gacion)  is  [  244  ] 
founded  on  tiiig  principle;  that  it  is  proper  diat^after  the  |dain)» 
tifflhath  dcained  to<establish  or  obtain  his^  i^bt  before  ajw^ge^ 


s  Aad  L.  5.  tit 34.  Lib.  is.  Nov.  Rec,  ol  fiu 

«  The  definition  of  &Ai  iliff.  <M  JDmcjo  12.  ^  JE?j]9.  9d  vol.  book  S.  dt  9. 
p.  149.  n.  S3^  leems  more  clear,  which  \a  the  submitting  oneself  to  an  incom- 
petent jnriidiction ;  aa4  he  adds,  that  it  is  vcfy  rare^  mid  of  littkuie.  fide 
also  ibidf  p.  146.  ante.  no.  18, 
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L.9dLt4.P,5. 


L.7.t*9,P.l. 


L.9.til.ll. 


L.6.titl. 
lJb.l(k  L.8. 
tit.1.  IJb.4. 
NoT.Rec 


L.I5.tit.81. 
Iib.ll.9L.6. 
tit.  U.  Lib.  10, 
"Haf.  Rec. 


L.8.t.l.,  L.S3. 
tit.l.Lilk5. 


[245] 


die  defendant  should  be  allowed  to  do  the  like  before  the  same 
judge,  L.20.  tit  4.  P.S. 

From  the  second  requisite  follows :  Ist,  That  every  supierior 
judge  may  submit  to  the  jurisdiction  of  an  inferior  ordinary  judge, 
L.7*tit9*P.L  2d,  That  so  also  may  the  judge  of  equal 
jurisdiction  submit  to  that  of  his  equal,, /fmia,  iM2.num.2S. 
Sd,  That  the  jurisdiction  of  every  ordinary  judge  appointed  Sat 
one  or  three  years,  although  the  term  be  expired,  is  submitted 
to  until  his  successor  enters  on  the  possession  of  the  c^oe^  L.5. 
tit.  5.  Lib.  2.  Rec  4th,  That  all  jurisdiction,  althou^  necessary 
or  compulsory  (Jbrzosa),  may  be  exercised  in  another  territory 
with  permission  of  the  judge  of  that  district,  Hetda,  ibid.  num.  25.^ 
5th,  That  the  prince,  lord,  or  judge,  being  absent  from  their 
territory  or  jurisdiction,  may  appoint  a  person  to  preside  or 
decide  in  their  name ;  but  having  two  or  more  separate  seignories 
or  jurisdictions,  and  bdng  in  one  of  them,  they  may  take  cog- 
nizance of  causes  from  the  other,  provided  that  the  party  be.  not 
obliged  to  go  from  his  domicile,  L.ld.  tit  7.  P.S.^ 

Hence  it  also  follows,  that  all  jurisdiction,  from  its  nature^ 
may  be  submitted  to,  unless  that  its  constitution  or  a  statute 
forbid  it  on  another  account,  Carleval,  ibid,  sect  4.  By  the  law 
of  the  realm  the  following  persons  are  prohibited  from  submit- 
ting themsdives  to  an. incompetent  jurisdiction:  1st,  Lajrmen 
to  an  ecclesiastical  judge,  LL  11*. and  IS.  tit.  l.Lib.  4.  Rec.  2d, 
Persons  under  25  years  of  age,  without  the  authority  of  their 
curator,  Cbiinno/^  ibid.  n.  USD.  Sd,  Agriculturists  (/ainiifofY.s)^ 
even  in  case  of  submitting  themselves  to  the  nearest  royal  cor- 
r^idor,  or  to  the  head  of  the  district,  L.25.  cap.  4.  tit  21.  Lib.  4* 
Rec.  4th,  Poor  persons,  Carleval,  ibid.  n.  11^2.  5th,  An  at- 
torney without  special  authority,  Carlevalj  ibid.  n.  1 14S.  Juris- 
diction by  its  constitution  cannot  be  submitted  to :  1st,  In  suits 
pending  in  the  audiences,  which  cannot  be  invoked  to  the  coun- 
cil, U.IO.  &  2S.  tit  5.  Lib.  2.  Rec  2d,  In  cases  of  the  value 
of  thirty  thousand  maraxxdisj  the  cognizance  of  which,  belongs 
to  the  councils  or  corporations  of.  cities  or  towns,  Pragmaiica 
qfiSth  June,  1619.  Sdly,  In  causes  of  appeal;  because  no 
appeal  can  be  preferred  but  to  the  immediate  superior  judge^ 
CarlevaLy  ibid,  sect  5*  num.  1224. 

The  efiects  oi  prorogacim  are,  1st,  That  this  jurisdiction 


*  Who  adds  the  reqmnte  of  the  consent  of  the  parties  interested.    Vide 
alsoL.7.  tit.4.  P.3. 
'  The  law  quoted  does  not  apply.    See  L.  17.  tit  4.  Part  3. 
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passes  to  tfie  successor  in  office  unless  the  submission  hath  been 
personal  ^  Cetrleval,  ibid.  sect.  6.  n.  1234«.  and  1235.  2d,  That 
being  made  to  the  judge  delegate,  it  is  at  an  end  with  the 
delegation^  Carleval,  ibid,  n.l236.  Sd,  That  the  sentence  given 
by  the  judge  to  whose  jurisdiction  submission  hath  been  made, 
may  be  carried  into  execution  by  him ;  unless  the  dssistance  of 
another  jurisdictibn^  be  necessary,  as  happens  in'  respect  of  the 
ecclesiastical  judge,  who  cannot  execute  his  sentences  without  the 
assistance  of  the  secular  power,  LI.  14^&  15.  tit.1.  Lib. 4.  Rec.  LI.4&1S. 
4th;  That  when  once  the  submission  is  admitted  by  the  judge  j^y.^^f* 
he  can  be  compelled  to  the  cognizance  of  the  cause,  Carleval, 
ibid*  n.  1240.  5th,  That  the  judge  may  delegate  this  jurisdiction 
which  has  been  submitted  to,  Carleval,  ibid.  n.l241. 

From  the  royal  and  ecclesiastical  jurisdiction  emanate  other  Cap.5.  Of  other 
subordihate  or  inferior  ones,  known  under  the  name  of  fueros  jurisdictt'ons 
pfifrilegiado^f  such  are  the  military  jurisdiction,  those  of  the  1^^^?°*°*^ 
udiVersiities,  and' of  the  inquisition,  &c.,  but  such  as  can  in  no  and  ecdenasti- 
way  prejudice  or  affect  the  civil  or  royal,  from  whence  they  have  «**  j»™d>cti«>- 
derived*  their  existence.     For  the  conservation  of  this  jurisdiction, 
referefnde  is  had  to  the  following  provisions,    1st,  That  no 
ecclesiastical  jurisdiction  can  impede  the  royal  under  pain  of 
losing  its  privileges  {su  naturaleza\  and  its  temporalities  {tem^ 
pdrdlidades),  L1.3  &  4.  tit.l.  Lib. 4.  Rec,  jointly  with  L.12.  I';S&4.tit.i. 
tits.  Lib.l.  Rec.®;  which   comprises   the  penalty  of  judges  jl^' 
cofu/isrvadores  who  intermeddle  in  profane  or  lay  causes.      2d, 
That  only  in  catises  relating  to  benefices,  tithes,  and  in  criminal 
a^d  ma^rimoni^  causes  can  ecclesiastical  judges  cite  laymen  in 
the  tribunal  or  jurisdiction  {cabeza)  of  the  bishops,  L.5.  tit.1.  I-.5.t.i.Iib.«: 
Lib.  4.  Rec.  3d,  That  ecclesiasticks,  who  possess  temporal  juris- 
diction must  exercise  it  through  laymen,  L.8.  tit.  3.  Lib.  1.  Rec.  L.io.tit.i. 
4tH,'  Hiat  the  coiregidors  and  justices  must  make  their  report  ^^ '    ^' 
eVerJ^  Jretfri  if  the  ecclesiastical  judges  usuip  the  royal  jurisdiction^ 
L.  17*  tit  5.  Lib. 3.  Rec.     5th,  That  special  commissions   may  L.i.tit.i5. 
not  be  given  in  prejudice  of  the  ordinary  jurisdiction,  except  h^c  ' 
when  It  shall  seem  fit  to  the  council,  L.IO.  tit  9.  Lib.3i  Rec  ^  J'j^''^"^ 

These  jurisdictions  are  given  and  appropriated  by  the  king  to  lue. 
mainstiAtes  who  judge  in  his  name.     Therefore  they  are  called  5^®'  ^*® 

^D  •'    ^»^  ^  •'  judge  at  exer- 

judges,  which  implies  good  men  who  are  appointed  to  order  and  ciaiii|  tiiete 

juriadictioni, 

■  — ■ a — .  and  Us  re- 

quiiites. 
7  That  is,  to  the  judge  personally. 
•  Not  interted  in  the  Nov.  Bee. 

0  The  law  quoted  seems  to  forbid  it  altogether.      Ilde  L.  1«  tit.  10.  Lib.  4. 
Nov.  Rec.  ^ 

if      . 
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[  246  1  ^  administer  justice,  L.I.  tit.4.  P.S.  Hence  it  is,  that  every 
L.i.tit.4.P.s.  judge  ought  to  be  qualified,  of  good  manners  and  habits,  and 
L.s.tit.4.P.s.    endowed    with    the    qualities    expressed    by   L.3.  tit 4.  P.S. 

This  qualification  or  fitness  consists  in  age,  science,  and  capacity* 
In  respect  of  age  no  one  under  twenty-six  years  can  hold  a 
L.6.titi.  jndicialappointmetit^^,  L.2.  tit9.Lib.S*  Rec.  As  r^ards  science 

ReJ.  *  ^'  every  judge  must  have  studied  ten  fiill  years^^  L.  2.  tit.  9.  Lib.  3. 
L.6.titi.  Rec.,  and  must  decide  by  the  laws  of  the  kingdom,  L.4.  titl. 

Uec.  '     Lib.  2.  Rec     Finally,  in  regard  of  capacity,  neither  the  insane 

Libl^N  (loco),  the  dumb,  the  deai^  the  blind,  the  habitually  infirm,  the 

Rec.  religious,  the  female,  nor  the  clergyman  can  be  a  judge,  LI.  7.  '^ 

IA^l,Vl.5.  ^  ^'  ^'^^-  L^b.3.  and  L.10.  tit  3.  Lib.l.  Rec. 
tit.9.  Lib.i.  As  a  judge  ought  to  be  a  good  man  (Jiombre  bueno\  it  is 

inferred  that  no  man  of  ill  conduct  can  be  judge  nor  alcalde, 
L.4.dti.  L.7.  tit  9.  Lib.  3.   Rec.     2d,  Nor  he  ^ho  receives  presents  for 

j^  •     administering  justice,  L.  5.  tit  9.  Lib.  3.  Rec.     3d,  That  no  one 

L.r.tH.1.  can    be   such   in   causes   in   which   his   relations  and  friends 

J^ii.  Nov.     ^aUegados)  are  interested,  LI. 9  '^  &  10.  '*  tit 4.  P.S. 
LI.9  &  iatit.4.       The  obligations  of  judges  are  very  numerous,  and  do  not 

properly  belong  to  the  object  of  our  institutes.  Reference  is 
U.e,  7, 8. 19.  made  to  L1.6,  7,  8.  12,  13,  14,  15,  &  16.  tit 4.  P.S.  and  IJ.S. 
W^l%%..   &  16.  tit 9.  Lib.  3.  Rec. 

*^t1?" *******  There  are  three  kinds  of  judges,  ordinary,  delegated,  and 
Nov.  R«c. '  arbitrators  or  judges  of  fact  {arbitros).  The  ordinary  are  persons 
S^'^kiS^  ^  ^^^  ^^^  ordinarily  appoint^  to  perform  their  offices  in  regard 
judges;  ordin.  of  those  Over  whom  they  are  to  decide  in  places  in  which  they 
mim^^^  have  jurisdiction,  L.I.  tit 4.  P.S.  In  this  class  are  compre- 
toffv.        ^        hended  all  judges  who  are  appointed  officially  by  tlie  king,  as 

magistrates  (corregidores),  alcaldes,  &c.,  L.I.  tit  4.  P.  3.;  with 
regard  to  whose  powers,  privileges,  and  other  things  belonging 
to  their  office  and  duties,  there  are  various  provisions  collected 
in  various  titles  of  Lib.  2.  Rec.^^  which  ought  to  be  studied  with 
reflection. 

^  And  the  penaltpr,  in  such  person  accepting  it,  is,  by  the  law  quoted,  inca- 
pacity to  hold  the  like  or  other  ofEces  in  future.  Palacios  says,  that  the  age 
stated  in  the  text  is,  with  reference  only  to  a  professional  judge  (letrado);  and 
that  L.S.  tit.  9.Lib.3.  Rec.  (L.  6.  tit.  1.  Lib.l l. Nov. Rec),  does  not  alter  L.3. 
tit.  9.  Lib.  3.  Rec.  (L.3.  tit.  1.  Lib.  11.  Nov.  Rec),  which,  in  respect  to  the 
office  of  an  ordinary  or  unprofessional  judge  {Jwz  ordinario\  allows  &  person 
of  twenty  years  of  age  to  hold  it. 

'  ^  This  jaw  relates  to  the  incompetency  of  a  slave  to  be  judge. 

^^  The  civil  or  canon  law  is  understood,  adds  Palaciot, 

*^  In  civil  cases,  it  appears  he  may  delegate  another  person  to  decide,  bdt 
not  in  criminal,  note  2  gloss,  said  law. 

'^  This  law  forbids  a  person  to  be  judge  in  his  own  cause,  as  also  when  he 
has  been  previously  the  advocate  or  counsellor. 

?*  Sec  tit.  11.  Lib,  7.  Nov.  Rec 


L.l.tit.4.P.3. 
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Delegated  judges  are  those  appointed  to  bear  and  determine 
(orr)  certain  or  specific  suits  by  command  of  the  king  or  of  other     [  247  ] 
judges  ordinary  (^^w^r^s  ordinarios\  L.  19.  tit. 4.  P.  3.;  and  it  is  L.i9.tit.4.P.3. 
to  be  observed  that  he  who  is  delegated  by  the  king  may  commit 
to  another  his  delegation,  but  not  he  who  is  delegated  by  the 
ordinary  judge,  L.19.  tit. 4.  P.S.     In  the  person  delegated  by  L.i9.tit.4.P.3. 
the  ordinary  judge  these  four  circumstances  ought  to  concur. 
Ist,  That  he  exercise  his  jurisdiction  in  the  territory  of  the 
person  delegating.     2d,  That  the  cause  or  suit  over  which  the 
delegation   devolves   be  within   the  cognizance  of  the  person 
delegating.     3d,  That  it  be  not  of  that  number  which  cannot  be 
delegated  according  to  L.  18.  tit 4.  P.3.     4th,  That  he  inves-  L,i8.tit.4.P.^ 
tigate  the  cause  to  which  he  is  commissioned,   abiding  in  the 
place  directed  by  the  commission  or  appointed  by  the  person 
delegating,  L.  17.  tit. 4.  P.3.     These  circumstances  are  not  ne-  L.i7.Ut,4.P.3. 
cessary  with  respect  to  the  person  delegated  by  the  king,  who 
before  setting  out  on  his  commission  ought  to  qualify  himself 
with  the  solemnities  of  the  oath,  and  other  requisites  expressed 
by  L.  18.  cap.  19.  &  20.  tit.26.  Lib.8.  Rec.  ^^  not  being  able  to  L.i.tit.i4. 
give  as  his  sureties  any  of  the  officers  who  shall  accompany  Jj'J34L^i^* 
him,  nor  the  escribano  de  camara.     Auto  28.  tit  19.  Lib. 2.  Rec.  L.i6.tiL87. 
explains  the  mode  in  which  these  judges,  commissioned  by  the  tit.iiLiU.4* 
council  {€oncejo\  must   proceed  in  commissions  de  oficio,  not  &L.s.tit.ia' 
being  allowed  to  be  accompanied  by  agents  {diligenderos)  or  j^^^         * 
fisods,   ^t^o  9^  tit  1.  Lib.8.  Rec;  nor  to  exceed  the  bounds  Noti6.tit.ia 
prescribed  to  their  powers,  Auto  4.  titl.  Lib.8.  Rec     Their  tit.ia'*Lai.4. 
commission  being  completed,  they  ought  to  give  an  account  of  it  ^*J^ 
to  the  council  within  twenty  days,  L.46.  tit  4.  Lib.  2.  Rec;  with-  Lib. 4.  Nov. 
out  whose  certificate  they  cannot  obtain  that  from  the  fiscal  of  ^;^  ^  ^^ 
having  given  an  account  of  the  penalties  or  fines  of  the  camara.  Lib.  12.  Not. 
iltifoS.  tit  IS.  Lib.  2.  Rec.      The   persons   whom  these  judges  L.8.dt.ia 
shall  condemn,  ought   to  present  themselves   to  the  council  •  Lib.4,  Nov. 
within  fifteen  days,  ^f  within  the  walls  of  the  city  {los  puertos),  j^ota  4.  tit.  la 
and  within  forty  days  if  without  the  city.  Auto  5.  tit  14.  Lib. 2.  Lib.4-Nov. 
Rec  •  NotaS.tit.i4>. 

These  delegations  are  made  for  two  purposes,  either  for  the  Lib.4.Nov. 
full  or  entire  cognizance  of  the  cause  to  definitive  sentence,  or 


lA  Palacios  says,  that  thUlaw  is  erroneously  cited;  that  L.44.  tit.  4.  Lib.  2.; 
LI.  16  &  40.  tit.  6.  Lib.  3. ;  and  L*  7.  tit.  1.  Lib.  8.  Rec. ;  (L*  1.  tit.  13.  Lib.  7. ; 
L.9.  tit.  1.  Lib.  4.;  L.4.  tit.li.  Lib.  7.;  and  L.  11.  tit. 34.  Lib.l2.  Nov.Rec.); 
with  some  other  laws,  treat  of  this  matter. 

U  2 
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for  conducting  the  process  (actuar  el  proceso\  the  judge  dele- 
gating)  reserving  to  himself  the  pronunciation  of  the  sentence, 

L.l.tiL4.P.9.     L.I.  tit.4.  P.3. 

Every  delegated  judge  ought  to  decide  according  to.  the 

L.i.tit4.P.s.     orders  of  the  persons  delegating  L.I.  tit.4.  P.S.;   and  from 

this  principle  it  follows,  that  he  can  only  hear  the  cause  dele- 
gated and  its  accessory^  without  which  the  conunission  cannot 

r2^^**^***'  be  carried  into  effect  {espedirse),  LI.  19  &  20.  tit*.  P.S.,  h.4S. 

L.46.t.iaP.d.  titlO.  P.3.     2d^  That  it  is  in  the  power  of  the  person  delegating 
r  9iift  1      ^  suspend  him  from  the  exercise  of  the  office  delegated  when^ 

L.i9.t.4.P.s.'  ^^^^  he  pleases,  L.  19.  tit.*.  P.  8.  Sd,  That  the  person  dele- 
gated may  take  cognizance  of  (oir)  the  action  of  reconventioUf 
and  the  agreement  by  the  parties  to  refer  to  arbitrators  {conir* 
promisos)  iipon  matter  appertaining  to  the  commission,  although 

L.9atit.4.P.3,  nothing  relating  thereto  be  expressed  in  it,  L.20.  tit*.  P. 3. 

Delegated  jurisdiction  is  terminated,  1st,  By  the  revocation  of 

L.8i.tit.4.P.5.  the  person  delegatiqg,  L. 21.  tit  4.  P. 3.     2d,  By  the  non-exercise 

L.s5.ti8.P.3.  of  it  within  the  year  by  the  person  delegated,  L.35.  tit  18.  P.  8. 

3d,  By  the  deiUii  of  the  person  delegating,  or  of  any  of  the 
parties  before  the  commission  is  entered   on   {principiarse\ 

L.f  i.tit.4.P»3.  L.  2 1 .  tit.  4.  P.  8. ;  for  the  delegation  once  acted  on  is  perpetuated, 

Ifevia,  ibid*  n.  1 1.  Of  the  delegation  of  the  coroner  or  judge  of 
inquest  (Juez  pesquisidor),  we  will  treat  in  the  11th  title. 

Arbitrators  {flrbitros)  are  mediating  judges  {jueces  avenidores), 
who  are  chosen  and  appointed  by  the  parties  to  decide. the  mat- 

L.ss.iit.4.P^s.  ter  in  dispute  between  them,  L..28.  tit*.  P. 3.     These  are  of 

two  kinds :  the  first  named  by  the  parties  in  order  that  they  may 
determine  according  to  law,^  and  the  others  appointed  by  them 
as  friends  to  adjust  or  compose  the  matter  that,  is  submitted  to 
them*    Here  we  sh^l  speak  of  the  first  '^ 

From  what  has  been  explained,  the  following  axioms  are 
derived.  1st,  That  the  arbiter  is  in  the  place  of  the  judge, 
although  he  is  not  properly  so.  2d,  That  in  order  to  be  elected 
arbiter,  the  compromise  or  submission  of  the  parties  is  required, 
and  the  acceptance  of  the  person  chosen.     3d,  That  the  arbiter 


*7  Wood,  in  his  Intt.  Civ,  Law.,  p.  326.  book  4.  cap.  3.  says,  there  is  an 
arbitrator  and  an  arbiter;  an  arbitrator  is,  properly,  a  reconciler  or  moderator, 
according  to  equity  and  truth.  Arbiter  is  the  kind  here  treated  of,  and  such 
as  described  in  L.4.  tit.  17.  Lib.  11.  Nov.R'ec;  ^  arbitro  juris  ;  and  the  other 
arbitrator,  juez  emtigo,  or  arbUro  arbitrador:  both  sorts  are  also  i&tinctly 
treated  of  in  the  law  quoted  in  the  text,  L.25.  tit.  4.  P.  5.;  and  a  penalty 
is  therein  recommended  to  be  inserted  in  the  arbitration  bonds,  for  tne  per- 
formance of  the  award  in  both  cases. 
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be  bound  to  take  cognizance  of  and  decide,  or  give  his  award  in 
the  cause.  4th,  That  the  parties  are  bound  to  obey  the  sen- 
tence or  fulfil  the  award. 

From  the  first  principle  it  is  inferred,  1st,  That  no  person 
can  be  an  arbiter  who  is  subject  to  the  legal  impediments  by 
which  we  have  said  a  person  is  prevented  fi'om  being  a  judge. 
2d,  That  no  one  can  be  arbiter  in  his  own  cause,  unless  for  an 
injury  or  insult,  L.24.  tit. 4.  P. 3.     Sd,  That  the  sentence  giveA  L.24.t.4.P.s. 
by  an  arbiter  cannot  be  revoked  by  reason  of  his  minority^*, 
L.  5.  tit.  4.  P.  8.     4th,  Thjrt  the  ordinary  judge  cannot  be  ar-  L.5.t.4.P.s. 
biter,  except,  indeed,  to  approve  the  submission  or  compromise 
of  the  parties,   L.24.  tit.  4.   P.  3.    Carlevalj  disputa  2.  sect  4.  L.24.tit4.  P.s* 
num.  1212. 

From  the  second  principle  it  follows,  1st,  That  all  those  who 
can  bind  themselves  and  alienate  property,  may  compromise  or 
submit    to  art)itration,    Valeron  de  trans,  tit  4.  qu8Bst.5.  n.  1. 
2d,  That  this  compromise  or  reference  should  be  accompanied 
with  a  certain  conventional  penalty,  L.26.  tit4.  P.3.  *^     3d,  L.26.t«4.P.ai 
That  the  arbitration  bond  {compromise)  be  authorised  by  the       r  249  ] 
signature  of  a  public  escribano,  and  set  forth  the  suit  which 
gives  rise  to  the  reference,  the  names  of  the  arbiters,  the  mode  in 
which  they  must  proceed,  and  every  thing  necessary  for  the 
said  purpose,  L.23.  tit.  4.  P.  3.     4th,  That  an  arbitration  or  L.ss.t.4.P.3.. 
compromise  is  only  valid  with  regard  to  a  doubtful  ^°  cause^ 
Valeron,  ibid.  q.4.  and  L.4.  tit  21.  Lib.  4.  Rec.    5th,  That  com-  Jt^^^'Jj 
promise  or  arbitration  with  respect  to  public  crimes  or  offences,  Rec, 
and  causes  of  matrimony,  is  not  valid,  L.  24.  tit  4.  P.  3.  ^\     6th,  L.S4.t.4.P.3. 
Tliat  those  only  can  cortipromise  or  refer  to  arbitration  who 
can  sue ;  and  therefore  the  minor  must  have  the  authority  of 


M  Because  the  parties  have  expressly  consented  to  his  appointment 
'»  Vide  also  L.  2.3.  tit.  4.  P.  3.  Though  there  is  no  penalty  annexed  to  the 
submission,  says  H^cW, /ni/.  p.  327.  b.4.  c.5.  ^  yet  an  action  in  factum  will 
Ue  for  the  performance  of  it.  Paladot,  referring  to  LI.  2.  tit.  15.  Lib.  5.;  and 
L.4.  tit. 21.  Lib. 4.  Rec. ;  (LI.  1.  tit.  l.Lib.  10.;  and  4.  tit.l7.  Lib.  11. Nov. Rec.) 
says,  a  compromise  may  be  with  or  without  a  penalty,  and  the  one  is  of  equal 
validity  with  the  other. 

**  Perhaps  this  is  more  strictly  with  respect  to  transaccion,  which  is  defined 
a  concord,  or  agreement  of  an  uncertain  and  doubtful  suit,  both  litigants 
yielding  up  part  of  their  pretences  on  each  sid«;  the  case  must  be  doubtful, 
and  something  must  be  given  or  done.  If  the  matter  is  certain  in  its  nature, 
a  transaction  upon  it  is  null  and  void :  Wood,  Inst.  C.  L,,  p.  326.  b.  4.  ch.  5., 
The  law  of  the  Nov.  Rec.  quoted,  does  not,  by  its  letter,  go  to  the  length  of  the 
ppiition  in  the  text;  hatAzevcdo,  in  his  comment  on  the  same,  L.4.  tit.  21.  Lib.4. 
Rec.  n.  21.  supports  it,  and  siiys,  that  uncertainty  is  the  substance  of  transac- 
tion ;  and  that  arbitration  (compromiuum),  is  like  unto  it.  Vide  this  last  au- 
thor on  this  law. 

This  law  adds  those  regarding  banishment,  liberty,  and  slavery. 
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L.S5.t4.P.&  his  curator,  L.2S.  tit.  4.  P.  3.,  and  the  proctor  or  judicial  at- 
torney {dpleytos)  a  special  power  for  the  purpose,  unless  he 
have  a  full  and  absolute  power  to  perforin  completely  all  things 

L.i9.tlt.5.P.3.  in  the  suit,  L.19.  tit.  5.  P.  3.,  Valercm,  tit  4.  q.5.  dn.S.al  12. 

Hence  also  it  follows,  7th,  That  no  one  can  be  compelled  by 
the  ordinary  judge  to  accept  the  appointment  of  arbiter,  L.29Si 

L.29.tit.4.  P.s.  tit  4.  P.  3.     8th,  That  a  person  may  allege  the  follpwing  excuses 

for  being  exempted  from  this  commission.  1st,  The  parties 
having  moved  the  subject  of  arbitration  before  the  ordinary 
judge.  2d,  The  parties  having  changed  the  arbiters.  8d,  By 
reason  of  the  injury  or  prejudice  tliat  may  ensue  to  him.  4th,  On 
account  of  being  occupied  in  a  public  office  or  charge,  or  in  the 
care  ozone's  own  property.     5th,  On  account  of  sickness,  L.30. 

h.fio.iit.4.  F.3.  tit  4.  P.  3. 

From  tlie  third  principle  it  is  inferred,  that  the  arbiter  must 
proceed  according  to  the  rules  of  law,  in  confcMrraity  to  the 

L.S6.tit.4.  F.s.  powers  which  the  pai'ties  shall  give  him,  L.26.  tit  4.  P.  3.-    2d. 

That  sentence  ought  to  be  awarded  on  the  cause  of  arbitration^ 
and  on  no  other,  which  is  not  accessary  to  it,  in  the  place  and 
within  the  term  appointed,  if  the  parties  should  not  prorogue  it ; 
and  if  no  particular  time  bath  been  agreed  on,  that  of  three 

LlS2.&27.t.4.    years  is  understood  according  to  law,  LI.  32.  &  37.  tit 4.  P.  3.*? 

3d,  That  if  any  of  the  arbiters  be  absent,  the  others  cannot  de- 
termine the  matter  of  reference  without  the  fresh  consent  of  the 

L.ds.t4.P.s.     parties,  L.32.  tit.  4.  P.  3.     4th,  That  if  the  arbiters  differ,  a 

third  person  or  umpire  is  chosen  by  the  same  parties,  or  by  the 

U.S6.a[29.t.4.    ordinary  judge,  LI.  26.  &  29.  tit  4.  P.  3.     5th,  That  the  sen- 

r  250  1      t®^ce  or  award  pronounced  by  arbiters  on  a  feast  day  {diaferiado), 

is  not  valid,  unless  it  were  by  those  of  the  second  class  or  ar- 

L.^2.t.4.P.3.     bitrators,  L.32.  tit. 4.  P. 3.     6th,  That  the  causes  being  many, 

the  arbiters  may  pronounce  sentence  on  each  in  particular,  un- 
less the  parties  had  agreed  to  the  contrary,  L.32.  tit 4.  P. 3. 

L.S2.tit.4.P.3.  al  fin. 

By  the  fourth  principle  it  is  established,  1st,  That  the  parties 

must  obey  the  award  witliin  the  term  that  is  prescribed  by  the 

arbiter,  and  if  no  term  hath  been  prescribed,  within  four  months 

.S3.t.4.P.s.    under  the  penalty  stipulated,  L.33.  tit4.  P.3.     2d,  That  the 

parties  will  be  exempted  from  the  payment  of  this  penalty  on 


-^i  Palacios  states,  it  is  Law  27.  tit.  4.  P.  3.  which  sap  that  the  award 
should  be  made  as  soon  as  possible,  so  that  it  may  not  be  prolonged  beyond 
three  years  from  the  day  of  the  submission  of  the  arbitration.  He  adds,  there 
is  no  L. 37.  in  the  title  of  the  Partida  cited  in  the  text,  and  he  is  borne  out 
to  the  extent  of  his  statement. 
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account  of  being  unable  to  comply  with  the  award,  by  the  lawful 
impediment  of  infirmity,    royal  service,  &c.,  L.4.  tit4,  P.  3.  L.4.tft.4.  P.s. 
3d,  That  the  award  which  is  contrary  to  law,  good  customs, 
or  is  impossible  to  be  fulfilled,  or  pronounced  through  subor- 
nation or  enmity,  or  beyond  the  limits  of  the  matter  submitted, 
is  not  obligatory,  LI.  31.  &  34?.  tit.  4.  P.  3.     4th,  That  there  is  L.si.&34.t.4. 
no  appeal  from  the  award,  because  whoever  will  not  abide  by 
it,  is  absolved  from  it  by  paying  the  conventional  penalty ;  and 
if  there  be  none  agreed  on,  by  signifying  his  dissent  to  the 
opposite  party  within  ten  days  after  the  award  is  pronounced, 
L.35.  tit. 4.  P.  3.     5th,  That  exclusively  of  these  cases,  the  L.35.t.4.P.6. 
ordinary  judge  iqay  compel  the  fulfilment  of  the  award  at  the 
instance  of  any  of  the  parties,  L.35.  tit 4.  P. 3.  X*S5.k4.E.s; 

From  all  that  has  been  said,  it  is  inferred,  1st,  That  the  office 
of  arbiter  is  at  an  end  by  the  death  of  any  of  the  parties,  unless 
the  heirs l)e  expressly  bound  by  the  submission,  in  which  case  the 
arbitration  may  be  proceeded  in  with  citation  to  them,  L.  28.  tit  4.  I*.28.t.4.F.s. 
P.  3.     2d,  That  the  office  is  at  an  end  by  the  civil  or  natural 
death  of  the  arbiters,  L.28.  tit 4.  P.  3.     3d,  By  the  loss  or  L.28.t.4.P.s. 
destruction  of  the  thing  in  dispute,  L.28.  tit 4.  P. 3.     4th,  By  L.28.t.4.P.8. 
reason  of  the  term  allowed  for  the  completion  of  the  compro- 
mise, or  reference  having  expired,  L.27.  tit  4.  P.  3.  L.27.t.4.P.3. 

Trial  is  the  legal  debate  or  controversy,  and  decision  of  a  Cap.8.  Of  trial- 
cause  before  and  by  a  competent  judge.  Trials  are  divided  ^"4cUnrioni! 
principally,  1st,  Into  ordinary,  extraordinary,  and  summary. 
Ordinary  trial  is  that  in  which  the  proceeding  is  carried  on  ac^ 
cording  to  the  order  and  solemnities  of  law.  Extraordinary  is 
that  which  is  carried  on  witliout  this  solemnity:  summary  is 
that  when  the  process  is  carried  on  simply,  briefly  without  the 
form  or  solemnity  of  law,  Hevia^  Cur.  Filip.  p.  1.  §  8.  num.  2. 
2d,  Trials  are  divided  into  civil,  criminal,  and  mixed,  by  reason 
of  the  cause :  if  this  cause  is  merely  civil,  relative  to  the  particular 
interest  of  the  person,  it  is  called  a  civil  trial  or  suit  {juicio  civil) :  [251  J, 
when  the  cause  appertains  to  any  crime,  the  trial  is  criminal : 
and  it  will  be  mixed  if  it  participates  of  both  civil  and  criminal. 
Lastly,  a  trial  may  be  divided  into  petitory  and  possessory,  ac- 
cordingly as  it  may  have  for  its  object  the  possession  or  the 
property. 
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TITLE  11. 

OF   THE  DIFFERENCE   OF  JURISDICTION;    AND   OF   COM- 
PETENCY. 

A  HERE  often  arises  a  doubt  who  is  the  legitimate  and  cpmpeteii^ 

judge  of  the  cause.    The  determination  of  this  point  depend^  on 

the  knowledge  of  the  nature  and  diversity  of  jurisdictions  {Jueros)^ 

Qvw  1.  Of  Ju.       Jurisdiction  {fuero)  is  the  place  of  trial  where  the  right  and 

Hskindi.    '      justice  of  the  paities  who   litigate  are  discussed^  Hevia^  cur, 

Filip.  p.  I.  $  5.  num.  1.  Jurisdiction  being  secular  and  eccle- 
[  252  ]  siastical,  each  has  its  peculiar  jurisdiction  {Juaoy  for  the  causes 
iflrbich  belong  to  it ;  whence  arises  the  distinction  of  ecclesiastical 
and  secular  jurisdiction,  to  which  ought  to  be  added  the  third 
trpecies  of  mixed  jurisdiction,  regarding  causes  which  belong  to 
both  jurisdictions ;  of  which  kind  are  the  causes  respecting  the 
payment  or  non-payment  of  ecclesiastical  tithes ;  respecting  pious 
t    .  ,  ■  bequests,  and  the  execution  of  testaments,  if  the  year  of  the 

executorship  hath  passed  by  without  their  being  fulfilled,  HevtOj 
ibid,  §  5.  num.  13. 

The  rule  is,  that  to  the  ecclesiastical  jurisdiction  belong  spi- 
ritual causes,  and  those  annexed  to  them ;  such  are  the  causes 
relating  to  the  right  of  patronage,  tithes,  firstrfruits,  marriages, 
I^5.tit.i.  burials,  benefices,  &c.  L.5.  titl.  Lib.4.  Rec.^;  it  being  observed 

Rec^ '    ^  *       that  patrimonial  suits,  and  other  ecclesiastical  ones  relating  to 
'  benefices,   must  be  entertained  in  the  audiences,    L.21.  tit 4. 
Lib.l.  Ree.  ^;  the  reader  is  referred  to  Bobadilla  in  his  PoliticOf 
Lib.  2.  c.  17  &  18,  where  he  treats  fully  of  the  causes  belonging 
to  every  kind  of  urisdictions  (Jueros), 
There  are  seven  causes*  fi'om  which  the  diversity  of  jurisdio* 


Mt  is  di£Bcu]t  to  find  different  words  to  express  the  meaning  o£  Jurisdiction 
und  ^ucro.  Jurisdiction,  with  us,  means  botn  legal  authority,  or  power  of 
judging,  and  the  district  or  place  to  which  that  authority  extends:  in 
Spanish,  the  vvordjurisdiccion  is  used  to  denote  the  first,  ondfuero  the  latter; 
and/uero  also  means  the  tribunal  of  the  judge. 

8  Paiacios  says,  this  law  is  erroneously  cited  for  L.56.  tit,  6.  P.  1. 

5  Not  inserted  in  the  Nov,  Rec,  Paiacios  says,  it  is  erroneously  cited  for 
AuL  2.  tit.  6.  Lib.  1.  Rec.  (L.4.  tit.  21 .  Lib.  1.  Nov.  Rec.) 

^  Paiacios  says,  L.  32.  tit.  2.  P. 3.  points  out  fourteen  causes;  but  that 
they  arc  commonly  reduced  to  four,  which  are  domicile,  contract,  crime,  and 
situation  or  place  of  thing. 


Tt.  II.3        Of  D^gbnence  qf  Jurisdkitm,  Sgc.  «97 

tions  }(Jiieros)  pvooedds,  and  wfaidi  i^^ider  the  judge  competent 
§or  the  cognizance  of  diem. 

Istt  Dcmidle,  so  diat  afxy  person  may  be  sued  before  ^ 
jodge  of  Ibe  place  where  he  is  finind  settled,  L. 32.  tit2.  P.S.       L.ss.ts.F.3. 

Sdf  Birth*place  {patria\  provided  the  defendant  be  not  ab* 
seitffiroiB  it,   L. 82.  tit 2.  P.S.  Carleoal^  titl.  di^.2.  qusest^fc  I-S2.t.s.R3. 
niiBa.63. 

8d«  The  place  .where  the  property  is  situate,  aithough  the 
flefendapt  be  not  a  native  of  it^  nor  domiciled  there,  L.S2.  iiL%  L.as^tt.P.3. 
P.3.;  but  this  is  understood  when  the  (daintiff  institutes  a  realf 
9iid  not  a  personal  auction,  Carleval^  ibid.  qu8est.3.  num.  151. 

4th,  The  place  where  the  contract  is  entered  into  wlueh  giv^ 
jise  to  the  suit  *,  L. 82.  tit, 2.  P.S,  L.ss.ts.P.s.  ; 

5th,  The  heir  may  be  cited,  in  quality  of  heir  and  successor, 
\)fi6xe  tbie  competent  judge  of  his  deceased  ancestor,  L.d2.  tit  2.  Ii.s2.t.s.P.3. 
JP.S.,  provided  he  be  not  a  clergyman  {clerigo)  .who  is  privileged 
as  to  his  jurisdiction,  CarlevaU  ibid,  qusst.  num.  807. 

6th9  The  commission  of  crime  requires  the  prosecution  and 
punishment  of  the  delinquent  in  the  place  where  he  perpetrated 
it,  L-S2.  tit 2.  P.S.  L.ss.tit.s.P.8. 

7di,  Finally,  the  privilege  of  exemption  from  jurisdiction  pre-      [  253  ] 
vents  the  defendant  from  being  sued  but  before  the  judge  of  his 
jurisdiction.     These  priviletges  are,  1st,  That  of  the  clergy,  to  '^so.iix.e.V.i. 
be  sued  in  j^l  cases  before  the  ecclesiastical  judire,  L.50.  tit  6.  ^:?'^i: 
p.  1 .  8p  L.  5.  tit  3.  Lib.  1 .  Eec.  This  privilege  extends  also  to  those .  ReJ. 
of  the  first  clerical  degree  [fon^suradjos)  provided  they  wear  the 
tonsure  and  clerical  habit,  have  a  benefice,  and  reside  on  it,  or 
are  occupied  in  another  place  with  the  license  of  the  bishop^ 
1^1.  tit  4.  ]Liib.l.  Rec.     2d,  Religious  persons,  of  whose  causes  L.6.dt.ia 
the  judges  conservators  (canservadores)  have  cognizance,  in  virtue  ^^^ ' 
of  bulls  and  apostolic  induUoSf  possess  privilege  of  jurisdiction, 
Carlevaly  ibid,  sect  2.     Knights  pf  military  orders  must  be  sued 
before  their  judges  in  criminal  causes ;  and  in  civil  ones  belong- 
ing to  the  commanderies  (encomiendas)  of  the  order ;  but  in  other 
civil  causes,  and  even  in  criminal  ones,  in  many  cases  in  which 
knights  commit  offences  as  such,  they  are  subject  to  the  ordinary 
jurisdiction,  Auto9.  titl.  Lib. 4.  Rec.  Carlevaly  ibid.  sect. 3.;  and  }^**^h^ 
the  king  being  the  supreme  master  of  these  orders,  he  may  dele-  bmb 
gate  the  cognizance  of  the  causes  of  knights  to  the  judges  he  may 

^  Ptdadot  observes,  that  it  is  stated  by  CovarrubiaSy  cap.  1*  Pract,  Q,ucB$t.y 
that  in  order  to  competency  of  jurisdiction,  in  respect  to  the  place  of  con- 
tract, it  is  necessary  that  the  defendant  be  found  in  it  at  the  time  the  action 
is  entered  against  him. 
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L.10.at8. 
Lib.8.  Not. 
Rec. 

L.7.tit.lO. 
Lib.  12;  Not* 
Rec 


L.l8.tit9.9 
L.iatit.8. 
Lib.7.A^ott 
10.tit.6.Lib.6. 
Not.  Rec 
L.l.tit.7. 
Lib.  3.  Not. 
Rec 


L.5.tit3.P.3. 

E  264  ] 


L.6.titlO. 
Lib.6.NoT. 


L.S.tit.ia 
ldb.^f  L.l* . 
tit.l4.Libaa, 
L.S.tit.10. 
Lib.  6.  Not. 
Rec 


Ll.l,  8,&8. 
tit.8.  Lib.9. 
Not.  Re(. 


L.4.t.ll. 
Lib.  12.  Not.  * 
Rec 

Cap.2.  Of  aqp- 
peal  against  in- 
jury done  by  the 
ecclesiastical 
judge,  or 
remedy  by  pro« 
hibition. 


diink  fit,  J»do%.  titl.  Lib.4.  Rec  4th,.  Matriculated  students, 
whose  judge  is  the  rector  of  the  university,  enjoy  the  privilege  <X 
jurisdiction,  L.28.  tit«7.  Lib«l.  Rec.,*except  in  cases  of  resistance 
to  the  officers  of  justice^  or  of  using  prohibited  arms.  5th,  Mili- 
tary persons  possess  a  particular  jurisdiction,  whose  judges  are 
the  auditors  of  war  0,  Ordeju  MilU, ;  but  the  militia  are  subject, 
in  the  first  instance,  to  the  ordinary  judge  even  in  criminal  causes. 
Auto  27,  28.  &  SO.  tit.  4.  Iib.$.  Bee.  6thly,  Officers  of  the 
inquisition  enjoy  their  own  jurisdiction  in  criminal  causes  only, 
except  when  they  proceed  firom  capital  {majfores)  ofienoes,  ex- 
pressed by  L.18.  C.4,  S^iLS*  tit.1.  Lib.4.  Rec.  This  privilege 
ceases  in  causes  relating  to  the  felling  of  forests  {tolas  de  montes\ 
ordinances  of  police,  and  resistuioe  to  justice,  Cedula  of  August  1 8/^, 
1673.  ^  7th,  Widows,  wards,  poor  and  miserable  persons,  have 
the  privil^e  of  pleading  to  the  jurisdiction  of  the  inferior  judg^ 
and  of  having  recourse  to  the  superior  tribunals,  which  is  termed 
easo  de  cortej  L.5.  tit.  3.  P.  3.;  who  miserable  persons  are,  is  ex- 
plained by  Carlevalj  ibid.  sed.  7.  fix>m.  num.  529.  odJinenL  8th,  The 
cognizance  of  causes  of  the  royal  rents  is  reserved  to  the  super- 
intendants  and  subdelegates  of  the  royal  revenue  {real  hacienda)^ 
Auto  2.' tit*7.  Lib.9.  Rec,  ^ho  have  also  cognizance  of  the 
causes  of  their  dependents,  when  such  causes  relate  to  the  fujh 
filment  of  its  duty,  as  appears  by  various  decrees  of  his  majesty. 
Reference  may  be  had  toL.l.  cap.  3,  4,&5.  &L.2.  cap.25&26. 
tit. 2.  Lib.9.  Rec.  9th,  The  prior  and  consuls  of  the  city  of 
Burgos  have  exclusively  cognizance  of  suits  and  disputes  which 
may  occur  between  merchant  and  merchant,  with  respect  to  their 
dealings  and  afiairs ;  fix>m  whose  sentence  there  is  only  an  appeal 
to  the  corregidor^  or  lord  mayor  of  the  city,  L.I.  cap.l,  2. 4.  &12. 
tit.  13.  Lib.  3.  Rec  This  privilege  hath  been  extended  to  the 
considados  or  tribunals  of  commerce  of  Madrid,  Bilbao^  and  Se- 
ville, L.I.  cap.l3.&L.2.  tit.l3.  Lib.3.  Rec. 

It  is  to  be  observed  that  all  these  jurisdictions  cease  in  causes 
of  tumult  and  popular  commotion,  so  that  the  guilty  are  subject 
to  the  ordinary  jurisdiction.  Order  (decreto)  of  2rf  October^ 
1766. 

When  the  ecclesiastical  judge  intermeddles  in  the  cognizance 
of  causes  merely  profane,  the  party  aggrieved  may  appeal  and 
protest  to  the  royal  assistance  against  the  injury.  Then  the 
complainant  presents  a  petition,  having  recourse  by  way  of  pro- 


6  See  Proclamation  9rh  Kebruair,  1815,  Appendix  U. 

7  Not  in  Chronological  Index  of  the  Nov,  Hcc. 
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tection  to  the  rojral  tribunal  of  the  district  where  the  eccIesiastidJ 
jodge  resides,  a  decree  or  writ  is  issued  by  the  ordinary  judg^ 
diarging  the  ecclesiastical  to  rescind  for  the  term  of  eighty  days^ 
any  censure  he  may  have  imposed,  and  ordering  him  to  remit  to 
the  ordinary  tribunal  the  original  proceedings.  Having  seen  these 
proceedings,  if  the  ordinary  judge  declares  that  the  ecclesiastical  ^ 
judge  has  done  wrong,  or  exceeded  his  jurisdiction  in  taking 
cognizance  of  this  cause,  every  act  is  annulled  or  revoked ;  but 
if  it  is  declared  that  he  has  not  exceeded  his  jurisdiction,  the 
proceedings  are  returned  to  him  in  order  that  he  may  do  justice^ 
jhd.4i.  cap.2.  tit.1.  Lib.4.  BobadiUa,  Lib. 2.  cap.  17.  num.182; 
L.89.  tit.5.  Lib.l.  Rec.® 

This  recourse  of  appeal  {recurso  dejuerza)^  which  they  call  a 
writ  of  prohibition  ^  (auto  de  legos\  is  founded  on  the  defence 
and  protection  which  the  prince  affords,  in  order  that  eccle- 
siasticks  may  not  injure  nor  oppress  his  vassals.  In  this  case,  there  r  2S5  1 
intervenes  an  extrajudicial  cognizance,  by  means  of  a  view  and 
information  of  the  proceedings,  without  treating  of,  or  discussing 
the  principal  matter  of  the  cause,  Scdgado  de  Regid  protect,  p.l. 
capA.  pf*elud.5. 

With  respect  to  this  kind  of  recourse,  the  following  rules 
must  be  borne  in  mind:   1st,  That  it  does  not  take  place  in 
matter  relating  to  the  inquisition.    Auto  3.  titl.  Lib.4.  Rec  h.sx7.Ub.2, 
2d,  That  appeals  (recursos  dejiierza)  from  the  vicar  of  Alcala  are     °  *   *^ 
determined  in   the  council.  Auto  1 5.  cap.  25.  tit.  4.  Lib.  2.  Rec  ^^atitl* 
Sd,  That  appeals  from  ecclesiastical  judges  with  respect  to  the  Lib.4.  Nou4. 
property  {espolios)  which  bishops   leave  are  preferred   to  the  Nouiis.tit.io. 
council,  Auto  23.  tit.4.  Lib. 2.  Rec;  as  also  those  with  respect  Lib.  12.  Nor. 
to  excise  duties  {millones)^  Auto  35.  tit  4.  Lib.  2.  Rec    4th,  That  Nota5.tit  s. 
in  appeals  of  consequence  {de  gravedad),  the  court  of  govern-  «'^^*  ^°^' 
ment  (sala  de  gobiemo)  may  call  to  it  those  of  1500  {tnilj/  quiip-  L.i5.tit.s., 
ientas),  Auto7l.  cap. IS.  tit 4.  Lib. 2.  Rec     5th,  That  the  ap-  ^**^'*''' 
peals  of  the  Indians  go  before  the  council  of  the  Indies,  L.4.  L.4.tiLS.,  L.2. 
tit  2.  Lib.  2.  Rec  de  Ind.,   which  repeals  Auto  2.  tit  4.  Lib.  2.  Ts.^^Jt"^' 
Rec.     6th,  That  friars  and  monks  may  have  recourse  to  the  f.?  tit.14., 

L.19i.tlt>7 

council  from  any  part  of  Spain  against  the  injuries  and  oppres-  Lib.4.,  L-'s. 
sions  of  their  superioi-s,  L.40.  tit.5.  Lib.  2.  Rec     7th,  That  the  ^^l%l^^'^^'' 
audiences  do  not  take  cognizance  by  way  of  appeal  {por  via  de  L.ii?.tlt.^. 
fuerza)  of  things  relating  to  the  decrees  of  the  council  of  Trent,  ^•^-  ^®^' 

L.4.t.2.Lib.3. 

— " — Rec.  Ind. 

Note.  S  fl^9 

•  Not  inserted  in  AW.  Rec.    Palacios  says,  it  b  wrongly  cited  for  L.36.  Ub,2.*NoT! 
tit.  5.  Lib.  2.  Rec.  (L.  2.  tit.  2.  Lib.  2.  Nov.  Rec.)  ^^ 

9  Vide  3  Black.  Com.,  p.  1 12  &  1 13.,  edit.  1809.  I>.  9.1. 2.  Lib.  2. 

Not.  Rec 
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Cbp.S.  Of  the 
nikorooiitaii- 
tioo  for  com- 
pslracy  of  Ju- 
ftidictioo  b6- 
twcm  two  tri* 
bunalt. 


Note  5.  tit  1. 
Lib.  4.  Not. 
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because  these  applicaticms  go  to  the  council,  L.81.  tit5.  Lib.1. 
Bee  ^^  8tb»  That  these  suits  &r  redress  of  judidal  injury 
{pUytos  de  Jiierza)  may  be  sentenced  tMr  decided  on  review 
(en  revista\  L.d8.  tit  5.  Lib.1.  Rec.  ^^ 

There  is  another  recourse  against  injniy  {recurso  defiurzd) 
when  the  ecclesiastical  judge  denies  or  refiises  the  a{^)eal  inters 
posed  by  any  of  the  parties,  of  which  we  shall  treat  with  more 
propriety  in  the  9th  title.  Besides  the  case  referred  to^  if  die 
question  of  competency  is  rataed  between  two  tribunals,  it  belongs 
to  the  fiscal  to  form  it;  and  then  each  tribunal  respectively  appdnts 
two  ministers  or  agents  (mtnis^as),  and  both  consult  his  miyes^ 
on  the  appointment  of  the  fifth,  who  decide  the  competency; 
this  is  to  which  belongs  the  cognizance  of  the  cause^  AutolO^ 
&  12.  "  tit.1.  Lib.4.  Rec. 

Upon  this  particular,  it  ought  to  be  observed:  1st,  That  no 
question  of  competency  can  be  formed  with  the  tribunal  of  the 
crusade,  in  respect  to  the  recovery  of  the  subsidy,  Auto^.  cap.  12.^^ 
titl.  Lib.  4.  Rec.  2d,  That  in  a  cause  relative  to  confiscated 
property,  no  question  of  competency  is  formed,  Auio  45*'^  cap*  1. 
tit  1.  Lib.  4.  Rec*^^  Sd,  Nor  with  respect  to  causes  of  the  officers 
of  the  inquisition;  if  the  council  shall  consider  that  they  are  of 
that  class,  the  cognizance  of  which  appertains  to  the  tribunals  of 
ordinary  justice,  they  may  consult  his  majesty,  ibid.  Auto  45* 
c^.2.  titl.  Lib.  4.  Rec  ^^  4th,  That  the  tribunal  of  the  inqui- 
sition admits  the  competency  when  the  royal  authority  {lajusticia 
real)  is  exercised  against  the  officers  of  the  inquisition  for  crimes 
committed  in  the  performance  of  their  offices  and  duties,  ibid. 
AutoAB.  cap.  3.^^;  as  also,  if  it  shall  be  doubted  whether  the 
cause  in  its  origin  is  or  is  not  privileged,  idem.  Auto  45.  a^.4.'^ 
5th,  That  when  the  inquisition  answers  that  it  does  not  admit 
the  question  of  competency  {competencia)^  it  must  express  the 
reason,  idem,  c^.  6.^^ 


^  Not  in  Nov,  Rec. :  qwBre^  L.  8.  tit.  5.  Lib.  1.  Rec.  which  is  L.9.  (tit.  6. 
Lib.  I.  Nov.  Rec. 

<^  Not  in  Nov,  Rec.:  wroogly. cited  for  L.38.  tit. 5.  Ub.S.  Rec  L.SS. 
tit.  1.  Lib.  5.  Nov.  Rec.)    Pala^ot. 

'*  Not  in  Nov.  Rec. 

^3  This  chapter  of  the  auto  quoted,  does  not  appear  in  the  Nov,  Rec. 

1^  Auto  5,  says  Palacios,  here,  and  in  the  three  subsequent  similar  references- 
in  the  text. 

>*  Not  in  Nov,  Rec.  '^  Ibid.  >'  Ibid. 

'•  Ibid.  \9  Ibid. 
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OF  THE  PLAINTIFF,  DEFENDANT,  PROCTOR  OR  ATTOR- 
NEY, AND  ADVOCATE. 


[  257] 


I  HE  principal  persons  who  compose  the  court  or  trial  are, 
the  judge  (of  whom  we  have  already  spoken),  the  plaintiff,  the 
defendant,   the  proctor  or  attorney,   and  the  advocate.  ^kLtiffand*^ 

The  plaintiff  is  he  who  institutes  this  suit  or  demand  at  law,  to  defendant, 
obtain  right  or  justice,   L.l.  tit  2.  P.  3.     The  defendant  is  he  L.i.tit.2.P.8. 
against  whom  any  suit  or  demand  at  law  is  instituted  or  pre- 
ferred, ProL  tit.  3.  P.  3.  Prol.  ti».s,P.s. 

In  these  definitions  it  is  established,   1st,  That  the  plaintiff     [  258  ] 
claims  or  alleges  some  right     2d,  That  the  defendiant  is  he 
from  whom  something  is  demanded.     From  the  first  principle  it 
ibUows,  1st,  That  the  child  or  grandchild  who  is  under  the 
power  {en  potestad)  of  the  father  or  grandfather,  cannot  sue  him 
except  it  be  on  account  of  aliment,  or  on  account  of  the  deterio- 
ration of  property,  which  the  child  hath  acquired  from  another 
person,  L.2.  tit2.  P.8.  2d,  That  these  persons  being  free  or  ex-  L.s.tit.s.P.3. 
empt  from  the  paternal  authority  or  power,  may  sue  their  fathers 
or  grandfathers,  asking  first  permission  ^  through  motives  of 
respect,  L.3.  tit  2.  P.  3.     3d,  That  the  person  under  25  years  L.9.titdB.P.9. 
of  age,  the  dumb,  the  deaf,  the  insane  or  non  compos  mentis  {loco), 
and  prodigal,  cannot  appear  in  a  lawsuit  in  quality  of  plaintifi 
or  defendants  without  authority  of  their  curators ;  and  not  having 
them,  the  judge  ought  to  appoint  them  officially,   LLTaddJI.  1-1.7-1  i.tit.2. 
tit2.  P.3.,  and  LI.  12  and  13.  titl6.  P. 6.     4th,  That  the  wife  LU2.i8.t.i6. 
cannot  appear  in  suit  without  the  permission  of  her  husband,  ^-s- 
L.3.  tit  3.  Lib.  5.  Rec,  and  the  judge  may  also,  with  cogni2^nce  L.i8.titi. 
of  the  cause,  oblige  the  husband  to  give  his  assent^,    L.4.  ^^o-Nor, 
tit  3.  Lib.  5.  Rec.  L.i3.tit.i, 

Prom  the  second  principle  it  arises,  1st,  That  firiars  and  j^'*<>*N«T. 
monks  cannot  be  sued,    and    the  cause   ought    to    be  car-, 
ried  on  with  the  monastery,   L.  10.  tit  2.  P.  3.      2d,   That  L«iath.SiF.s; 
the  demand  being  laid  against  any  corporation  (consgo),  or  uni- 
versity, it  is  sufficient  to  have  recourse  to  the  sjrndic  or  the 


'  i.  e,  of  the  judge. 

^  And  if  the  husband  refuses,  the  jiidce  himself  may  gnmt  the  wife  the 
necessary  permission,  L.  13.  tit.  1.  Lib.  10,  Nov.  Rec,  alj$n. 
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L.i3.tit2  P.s.  attorney  (procurador),  L.13.  tit  2.  P.  3.     3d,  That  in  causes  re- 
specting an  inberitance,  the  heirs  are  lawful  defendants,  L.14. 
L.i4.tits.F.s.  tit. 2.  P.  3.,  and  if  they  shall  be  found  absent,  and  cannot  come, 
/     the  judge,  having  information  of  it,  appoints  a  curator  and  de- 
L.i2.tit.2.P.3.  fender  of  ^e  property,  L-12.  tit  2,  P.  3. 

Ctp.s.  Of  Um  •  Any  person  may  be  a  party  to  a  suit  by  himself  or  by  attorney, 
torney  (procu-  ^^^  >^  ^^  ^ho  manages  or  conducts  any  suits  or  the  affidrs  of  ano- 
n^or)'  ther  by  command  or  desire  {mandado)  of  the  principal,  L.  L  tit  5. 

Ii.i.tit5.F.3.    P. 3.;  whence  result  the  following  axioms,  1st,  That  only  the 

absolute  master  of  his  affairs  may  appoint  an  attorney.  2d,  That 
the  latter  is  constituted  by  commission  {mandato),  and  lawful 
power.  From  the  first  principle  it  is  deduced,  that  one  under 
25  years  of  age  cannot  appoint  an  attorney  without  the  consent 
uls  ft^5.  ^^^  curator,  unless  it  be  for  his  benefit,  LI.  2.  and  3.  tit  5.  P.3. 
P.s.  From  the  second  principle  it  is  inferred,  1st,  That  a  minor  ^,  a 

woman  {muger\  a  madman  {loco\  a  deaf  person  (sordo),  a  prodi- 
gal, a  clergyman,  a  religious  person  {reUgioso\  and  a  powerful 
person  {hombre  poderoso),  a  military  man,  and  other  persons  em- 
ployed in  his  Majesty's  service,  cannot  be  attomies,  LI.  4, 5, 6, 
tit.5'pfs.''^'^*  7,  8  &  9.  tit  5.  P.  3.  2d,  That  notwithstanding  what  is  expressed 
L.  io.tit.5.P.3,  in  L.  10.  tit  5.  P.  3.,  one  must  sue  and  be  sued  in  the  present  day, 

in  the  audiences  and  chanceries,  through  the  medium  of  a  proc- 
tor or  solicitor  of  the  number  admitt^,  who  before  exercising 
their  office  are  examined,  and  being  incompetent,  may  be  ex- 
titsi.^Iibis.     cl"ded>  LI.  I  &  10.  tit. 24.  Lib.  2.  Rec.     They  cannot  prefer  any 
Not.  Rec  allegation,  nor  petition  in  one  hall  or  court  {sola)  which  they 

LiisfNOT*  ^^^  *^^^^  preferred  in  another,  L.  9.  tit  24.  Lib.  2.  Rec.  They 
Rec  ought  to  deliver  to  the  advocates  the  money  and  writings  or 

Lib,5.^NaT.  papers  (cscriiuras),  which  the  parties  shall  send  them,  L.7.  tit 24. 
R«c.  Lib.  2.  Rec.  and  they  are  made  responsible  for  the  proceedings, 

L.6.titsi.  so  that  they  must  retium  them  within  the  terms  prescribed,  L.4. 
EecL      ^'       tit  24.  Lib.  2.  Rec.     3d,  That  when  the  attorney  appears  in  the 

suit,  he  must  exhibit  a  sufficient  power  or  authority,  although  it 
be  in  the  same  proceedings,  certified  or  attested  by  an  advocate, 

Lib.ii.,&L.8.  14.  tit  5.  p.  3.  4th,  That  the  attorney  cannot  exceed  the  limits 
Not.  Rec.  of  his  power,  nor  substitute,  unless  he  should  have  authority  to 
LLi3-i4.tit.5.  do  so,  or  free  and  full  or  ample  power  (unpoder  libre y  Ueno), 
llV9.t.5.P.s.    1'.19.  tit 5.  P.S.     5th,  That  the  ratification  of  what  has  been 

3  Judicial  attorney  (/7ara;>/€;^^o«)  is  understood,  Miys  Pakuioi;  for  a  person 
above  seventeen  years  of  age  may  be  au  extra-judicial  attorney  QEMira  negocios), 
L.  19.  tit  5.  P.  3. 
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done  by  an  attorney,  considered  as  such,  has  the  force  or  virtue 

of.  a  commission    or  authority    {mandato),    L.  20.  tit.  5.   P.  S.  L.2atit.5.P.S. 

6th,  That  if  there  be  several  attomies,  the  suit  must  be  carried 

on  with  him  who  begun  it,  and  if  all  shall  commence  it,  it  will  be 

sufficient  that  one  of  them  prosecute  it  for  the  rest,  L.18.  tit.5.P.8.  L.i8.tit.5.P.s. 

7th,  That  if  the  power  of  the  attorney  should  appear  doubtful 

or  suspicious,  he  shall  not  be  permitted  to  pursue  it,  without 

giving  security  that  the  principal  shall  hold  as  firm  and  valid 

whatever  he  shall  do,  L.'12.  tit.  5.  P.  8.    8th,  That  he  is  respon-  L.i2.tit.5.P.3. 

sible  to  the  party  for  the  injury  {dafio),  which  he  shall  occasion 

by  his  fault  {culpa),  L.26.  tit.  5.  P.  3.     9th,  That  on  rendermg  L.26.tit.5.P.s. 

his.  accounts,  he  shall   be   paid    his  expenses   {gastos),  except 

they  should  be  incurred  through  his  bad  faith,  contumacy,  &c. 

L.25.  tit.5.  P.  3.     10th,  That  in  order  to  demand  restitution  L.85.tit5.P.s. 

on  behalf  of  the  minor  or  the  child,  that  any  one  retains  against 

the  will  of  the  father,  or  to  accuse  as  suspicious  a  guardian, 

a  special  power   is    necessary,   LI.  15,  16,  &  17.  tit.  5.   P.  3.  l.15,16,iv 

1 1th,  That  the  power  for  suits,  or  judicial  power,  is  at  an  end  by  t>t.5.P.3. 

ihe  death  of  the  principal  or  of  the  attorney,  if  it  h^pen  before 

contestation,  but  not  if  after;  by  revocation  or  renunciation, 

provided  it  be  communicated  or  made  known  to  the  party, 

LL  23  &  24.  tit  5.  P.  3.  *  Ll.aj& 24.  i.5. 

An  advocate  is  a  person  who  advocates  the  cause  of  another  ^^'^*j2f  ** 

or  his  own,  in  suing  or  defending,  L.  1.  tit  6.  P.  3.    The  mmor  L.i.t6.P.3. 
of  17  years  of  age,  the  deaf,  the  dumb,  the  madman,  the  prodi- 
gal, the  friar,  a  woman,  an  infamous  person,  or  one  guilty  of  a 
heinous  offence  {ddito  mayor),  a  jew,  &c.  cannot  be  an  advocate, 

LI.  2,  3,4,  5  &  6.  tit  6.  P.  3.      The  obligations  adherent  to  the  Ll.  2,3,4,5  &  6. 
profession  of  an  advocate,  are  comprehended  under  the  following 
dispositions,  conformable  to  our  laws,  1st,  That  no  one  can  be 
an  advocate  without  behig  first  examined,  and  swearing  that  he 
will  conduct  himself  faithfully  and  will  not  defend  unjust  causes, 

LL  1  &  2.  tit  1 6.  Lib.  2.  Rec.     2d,  That  they  allege  facts  briefly,  li  1.4  3.  tiL22. 

and  do  not  cite  laws^  L.4.  tit.  16.  Lib.  2.  Rec  3d,  That  they  do  Jjj^-^-  Not. 

not  advocate  contrary  to  the  disposition  or  authority  of  the  law,  L.i.tit.14. 

L.  16.  tit  16.  Lib.  2.  Rec.     4th,  That  they  first  see  the  proceed-  ^"-  ^^' 

ings  and  do  not  allege  malicious  things,  L.13.  titl6.  Lib.  2.  Rec.  L.is.tit22. 

Lib.5.  Not. 
■  '     ■  .    11        ■  ,  ,  .  ■  ,     Rec. 

L.17.tit22. 
^*  It  may  be  here  observed  that,  in  Trinidad,  an  advocate,  practising  in  the  Lib.5.  Not. 
tribunals  there,  is  appointed,  under  the  character  of  defender  of  absent  per-  ^^* 
sons,  to  defend  or  support,  judicially,  the  richts  and  interests  of  unrepre- 
sented absent  defendants,  and  claims  against  the  estate  of  deceased  intestate 
persons,  whose  heirs  are  absent,  and  unrepresented  in  the  colony.     Vide  L.  12. 
tit  2.  P.  .5. 
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L.17.tit.2S. 


Ii.l0.litSf. 


Ii.ll&13. 
titSS.  Lib.5. 

L.98.tit.SS. 
IAw5*  Moff* 


Iib.ll.,L.9a 

tit.S8.Lib.5.9& 

L.6.t.3Xib.lU 

Not.Rm. 

L.4.t.».]ib.ll. 

Hov.Bac 


5tlr)  That  the  advocate  who  hath  assisted  one  par^  ia  the  first 
instance)  may  not  assist  the  opposite  par^  in  the  second,  L.  19* 
tit  16.  Lib.  2.  Rec.  6th,  That  at  the  commencement  of  tlie  suit^ 
they  take  a  report  of  the  affiiir,*  sigiied*  by  the  part}^  L.  14<.  tit  !€• 
Lib.  2.  Rec.  7th,  That  no  one  discover  the  secret  of  his  party, 
nor  abandon  die  cause  which  he  shall  have  begun,  LL 17  &  22. 
tit  16.  Lib.  2.  Rec.  8tb,.  That  they  cannot  demand  any  diing 
on  account  of  the  success  of  tlie  suit^  L.8.  tit  16i  Lib.2.  Reo. 
9th^  That  no  one  may  be  an  advocate  in  a  cause  in  which  hia 
frther,  sen,  son-in-law,  or  fiither-in-law,  are  judges  or  escribanosy 
L.S4.  tit  16.  Lib.2.  and  L. 7.  tit25.  Lib.4.  Rec  10th,  That 
they  may  not  ask  or  put  questions  or  positions  upon  what  has 
bem  confessed  by  the  parties,  L.4.  tit 7*  Lik4.  Rec 

With  respect  to  reporters  {relatores\  atid  escribanos^  our 
laws  have  laid  dovm  the  most  fit  provisions,  which  are  foond  col^ 
lected  in  Titles  17, 19^20 &2L  Lib.2.  Rec 
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OF   ACTIONS    AND    DEMANDS. 

Action  is  the  legal  demand  of  one's  right  ^  {el  derecho  de  la   §  i.  of  acttom 
cosa  que  sepretenda).    The  principal  division  of  actions,  according  "^  thdr  kind*, 
to  our  jurisprudence,  is  into  real,  personal,  and  mixed.   By  real 
action,  the  dominion  or  property  in  the  thing  ^  is  demanded  or 
sued  for:  by  personal,  the  right  which  belongs  to  one  in  virtue 
of  any  contract*^ :  the  mixed  partakes  of  both ;  such  is  the  per- 
sonal action  strengthened  or  confirmed  by  the  establishment  of      [  262  ] 
a  mortgage.     Actions  are  also  divided  into  civil  and  criminal^ 
according  to  the  quality  of  the  trials  or  suits  {juicios)* 

The  exercise  or  prosecution  of   the  action^  unto  definitive 
sentence  is  called  instance,  Hcvia^  part  1.  §  9.  num.  1. 

The  cognizance  of  causes  in  first  instance  appertains  to  the   5  ^  Of  the 
ordinary  judge,  to  whom  they  belong,  except  those  which  are   termining  them 
cases  of  court  [casos  de  corte)  ^,  for  then  the.litigants  are  with-   ^P'??^?]^'^* 
drawn  from  their  own  jurisdictions  and  domiciles.     Of  cases  of  caiei  of  court 
court  {casos  de  corte)  some  are  notorious,  so  that  it  is  sufficient  ^^f  ^ 
to  allege  them  ;  such  are  the  causes  of  corporations,  universities, 
monasteries,  grandees,  nobles,  or  persons  having  titles,  ministers, 
alcaldes,  and   magistrates,    or   corregidors   {corregidores%  L.8.   fT?'****!} 
tits.  Lib. 4.  Rec. :  but  the  king's  servants  do  not  enjoy  the   Rec. 
privilege  of  caso  de  corte,  according  to  L.60.  cap. 4.  tit 4.  Lib.2.   ^^  **^^^^ 
Rec  ^   which    reforms   or    amends'^   L.9.   titS.   Lib. 4.    Rec.   L.io.tit.4. 
There  are  other  casos  de  corte  upon  which  it  is  necessary  to   j^^^'    ^' 


>  This  pcrhnps  may  not  be  the  literal  translation  of  the  passage,  but  is  the 
correct  meaning ;  "  actio  nihil  aliud  est  quam  jiu  perte(^uendi  injudicio  quodtiln 
debetur"  the  right  and  power  of  prosecuting  m  judicature  for  what  is  one's 
due,  or  the  means  which  the  law  puts  into  a  man's  hands  of  pursuing  and 
recovering  those  rights,  whether  perfect  or  imperfect,  of  which  ne  is  unjustly 
deprived,  fide  Wood,  C.  L.  book  4.  c.3.  p.  3 15.  Hal.  Anal,  C,  L,  book  .7. 
€.1.  p.  77.  Sola.  Inst.  Rom.  Hup.  torn. 2.  lib. 4.  tit. 6.  p. 358.  n.S,  Sola.  11. 
torn.  2.  lib.  3.  tit.  1.  p.  124.  n.  1.  &c. 

*  Jus  in  re. 

5  Jus  ad  rem. 

*  From  contestation  he  adds,  **  despuet  de  la  coniestacion,"    Vide  also  PaZf 
Prax.2.  Annot.  de  Inst,  num.6,  p.  9. 

^  The  cognizance  of  which  belongs  prindpally  to  the  king,  and  by  enact- 
nients  to  his  council,  chancery,  audiences,  6  Feb.  Ad.  p.  11.  n.  45.  &  46. 
^  This  Quotation  b  incorrect. 
^  Thb  oops  not  appear.     Vide  contra^  6  Feb  Ad.  p.  SO.  n.45. 
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afford  information;  such  are  causes  relating  to  intails  {bienes 

*  de  mayorazgo\  those  of  miserable  persons*  and  the  criminal  ones 

L.9.dt4.  expressed  in  L.8.  tit  3.  Lib.  4.  Rec.     L€t  reference  be  made  to 

Rec   '  L1.9.  &  10.  tit?.  Lib. 5.  Rec.,  VilladiegOj  in  his  Pcliiica^  cl. 

JLl.2.&a.t.24^  n.6L;  and  it  is  to  be  observed  that  no  one  enjoys  the  privilege 

Rec.  of  caso  de  corte  in  causes  of  ten  maravedis  ^  and  under,  L.1L 

^^^W  tits.  Lib. 4.  Rec. 

Lib.U«  Not.  i  i  r      i 

lUc  Any  plaintiff  who  shall  present  his  demand  should  set  fortli 

the  fact  with  clearness,  declaring  whether  he  sues  for  possession 
or  property,  or  whether  for  any  right  in  virtue  of  contract,  &c. 
If  he  shall  sue  for  real  property,  its  boundaries  must  be  ex- 
pressed, the  place  where  it  is  situate ;  and  if  moveable,  he  must 
point  out  its  description,  quality,  weight,  measure,  &c.,  except 
in  those  cases  in  which  the  demand  may  be  laid  generally,  as 
happens  when  any  one  demands  an  inheritance,  casde,  or 
village,  with  its  limits  (terminos) ;  the  accounts  of  administration 
of  the  property  of  a  minor,  corporation,  &c.;  and  also  when 
that  which  is  contained  in  any  chest  or  portmanteau  is  demanded 

h^'f^^lr         or  sued  for,  &c.,   L.4.  tit  2.  Lib.  4.  Rec.  and  LI.  25,  26.  31-  & 

Lib.n«  Not.       ,        .    ^    -r.  ' 
Rec  40.  tit  2.  P.  3. 

Jo'Sl's^Ral  *       Besides  this  he  should  present,  with  the  demand,  information 

respecting  the  caso  de  corte  (if  it  should  be  such)  together  with 
C  263  3  thewritten  documents  justificative  thereof  (^smft/ms^/j/fca/iww); 
and  not  possessing  them,  he  must  swear  tliat  he  believes  he  has 
witnesses  to  prove  his  cause :  so  that  written  documents  which 
he  may  afterwards  present  shall  not  be  admitted  ^  unless  it  is 

L. I. tit 3.  by  swearing  that  until  then  he  had  no  knowledge  of  them,  L.l. 

Lib.u.  Not.      tit 2.  Lib. 4.  Rec. 

In  civil  suits  of  four  hundred  '°  maravedis  and  under,  the 
proceeding  is  summary,  without  it  being  necessary  for  the 
demand  to  be  in  writing  or  by  declaration.     These  trials  or  suits 

L..8.tits.  ^o  not  admit  an  appeal,  restitution,  nor  any  other  remedy,  L.  19. 

Lib.  1 1 .  Not.     tit  1 0.  Lib.  3.  Rec.  ^  ^ 

Rec 

la  the  same  libel  or  declaration  many  different  actions  may  be 

entered,  but  not  contrary  actions ;  for  if  they  be  contrary  the 

L.7.tit.io.P.s.  plaintiff  must  elect  that  which  he  will  bring,  L.7.  tit  10.  P.  3. 


^  It  should  be  ten  thousand  maravedis  and  under,  L.  11.  t.3.  Lib.  4,  Rce. 
[L.  5.1.3.  Lib.  1 1 .  Nov.  Rec.]     Palaciot  (3). 

^  This  is  with  respect  only  to  Ceuot  de  Corte. 

'0  Increased  to  1000  by  L.  8.  tit3.  Lib.  1 1.  Nov.  Rec. 

"  L.l 9.  t9.  Lib. 3,  Rec.  [L.s.  t3.  Lib.  11.  Nov.  Rec.]  Complaint 
Court,  Trinidad.  See  Proclamations,  &c.  respecting  ditto,  Append.  V,  W,  X. 
The  Alcaldes  de  Barrios,  or  magistrates  of  the  wards  of  the  towns,  had  sum. 
raary  verbal  cognizmce  of  suits  to  the  amount  of  500  rcales.  Videnota  (l), 
tit. 3.  Lib.ll.Nov.  Rec. 
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The  possession  and  property  may  be  also  demanded  at  the 
same  time,  so  that  if  the  plaintiff  does  not  prove  the  possession, 
he  is  at  liberty  to  give  proof  of  the  dominion,  L.27.  tit.  2.  P.  8.    L.27.tit.2.P.s. 

The  'plaintiff  cannot  include  in  his  demand  or  declaration 
more  than  is  reallv  due  to  him,  nor  enter  his  action  before  the 
time,  nor  out  of  the  place  agreed  on  {coTUratado\  under  pain  of 
paying  three  times  as  much  with  the  costs  and  damages  {j)erjuicios\ 
L1.42.  44.  &  45.  tit. 2.  P.  3.  ^\  and  supposing  that  he  should  not  L1.42.44.&45. 
establish  all  that  he  claims  the  action  will  be  valid  with  regard 
to  what  he  shall  prove,  L.48.  tit. 2.  P.  3.  L.48.tit.2.  j 

If  it  shall  happen  that  two  persons  shall  institute  a  demand 
against  a  third,  he  who  shall  first  cause  the  defendant  to  be  cited 
shall  be  first  heard ;  and  if  both  shall  institute  it  at  the  same 
time,  the  judge  shall  select  him  who  appears  to  be  best  entitled  in 
law,  L.6.  tit.  10.  P.  3.  But  when  of  two  plaintiffs  one  shall  de-  L.s.titio.F.s. 
mand  the  possession  of  the  thing,  and  the  other  the  seignory  or 
property,  the  demand  of  the  fonner  shall  be  first  entertained, 
unless  tlie  second  offer  immediately  certain  irrefragable  proof  of 
the  dominion  which  he  claims,  L.27.  tit 2.  P. 3.  •    L.27.ttt.2.P.s. 

No  demand  can  be  instituted  on  feast  days  {dias  dejiesta)  ^^ ; 

nor  can  farmers  or  husbandmen  be  sued  when  they  are  employed 

in  gathering  in  their  crops  or  vintages,  L.33.  to  89.  tit  2.  P.  3. ;  I-«S3.  toSS.LS. 

neither  can  it  be  instituted  before  an  escribano  who  is  the  brother  _  '  * .  . 

of  the  plaintiff,  L.7.  tit. 25.  Lib.  4.  Rec.  Ub.li.  Nor. 

Rec 

*^  Palaciot  says,  there  are  four  causes  of  excess  of  demand  in  regard  to 
acdons,  viz.  in  respect  to  amount  or  quantity,  time,  place,  and  manner,  L.  42. 
t.S.  P.3.  A  plaintiff  suing  for  more  than  is  due  to  him  shall  only  recover 
what  he  shall  prove  to  J)e  actually  due  to  him,  and  shall  be  condemned  in 
damages  and  costs  caused  to  the  defendant  by  reason  of  the  excess  of  de- 
iiNUid,  L.45.  t.3.  P.3.,  which  doctrine  is  confirmed  by  LI. 8  &  9.  tit. 21.  Lib.  4. 
Rec.  It  may  be  remarked  on  the  above  statement,  as  to  excess  of  amount 
due,  that  L.43.  t.  2.  P.  3.  says,  the  plaintiff  in  such  case  shall  be  condemned 
in  the  costs  or  expenses  [cottas  6  misiones  are  the  words  of  the  law,  not  daiioi 
y  costaSf  as  used  by  the  learned  professor,]  occasioned  to  the  defendant  by 
reason  of  the  excess  of  demantl;  and  that  L.6.  tit.  28.  Lib.  11.  Nov.  Rec. 
(L.9.  t.  21.  Lib. 4.  Rec,  L.8.  ibid,  not  being  inserted  in  Nov.  Rec.)  cfcclares, 
the  plaintiff  who  shall  demand  execiition  for  more  than  was  due  to  him  shall 
pay  double  the  amount  of  such  excess  (/a  dematia  con  olro  tanto) ;  and  further, 
that  before  the  writ  of  execution  shall  be  granted,  the  judge  shall  swear  the 
plaintiff  as  to  the  sum  which  is  justly  due  to  him,  for  which  and  no  more,  the 
execution  is  to  be  granted.  With  respect  to  excess  as  regards  time,  or,  in 
other  words,  to  suit  in  anticipation  of  time  of  payment,  L.45.  tit,2.  P.  3., 
which  relates  to  the  point,  punishes  the  premature  plaintiff  by  granting  to  the 
defendant  an  extension  of  the  original  term  of  payment,  equal  to  double  the 
period  of  the  anticipation  of  the  action,  and  by  condemning  the  plaintiff  to 
pav  the  costs  and  expenses  incurred  by  the  defendant  by  reason  thereof. 

^he  triple  pcndty  mentioned  in  the  text  is  confined  to  cases  in  which  th« 
excess  in  considered  as  to  place  and  manner.     Vide  L.45.  t.2.  P. 3,  cited. 

'»  Vide  Appendix  Y,  also  J  &  Q. 
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[  264  ]  With  respect  to  the  mode  of  instituting  and  conducting  a 

suit  or  demand,  reference  must  be  had  to  the  practical  works  of 
Paz,  Villadiego,  &c.  ^* 


I'i  Palacios  says,  that  the  work  called  Curia  FUinica  is  the  one  which  is 
directed  to  be  studied  in  the  universities  by  the  royal  order  of  5th  Oct.  1802 
[L.  7.  t.4.  Lib.  8.  Nov.  Rec.],  and  that  the  woiic  of  the  Conde  de  la  Canada 
(InstUucionei  practicas  de  lot  Jtdcios  civiles)  is  the  most  deserving  of  recom- 
mendation. He  adds,  that  Elizondo,  in  his  *^  PracHca  universal,**  and  Febrero 
(who  is  cited  so  often  with  commendation),  both  also  treat  of  tfiese  matters. 
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TITLE  V. 

OF    CITATION    AND    CONTESTATION, 

When  the  plaintiiF  presents  his  demand  by  proctor  or  attorney^ 
whose  power  has  been  examined  and  declared  sufficient,  he  is 
iuraished  with  the  writ  of  citation  or  summons  for  the  defendant 
to  appear  within  the  term  of  the  law,  L.2.  tit  2.  Lib. 4.  Rec.        jjb.ii.  Nor. 

Citation  is  the  summons  made  to  one  to  appear  before  the  ^**«'     -^-^^ 
judge  or  to  fulfil  his  order,  L.  1.  tit.  7.  P.  3.  tion. 

If  the  citation  should  be  within  the  limits  (puertos)  of  the  place  L.i.t^7.P.a.  , 
of  the  council  or  audience,  the  person  cited  has  the  peremptory      ^ 
term  of  thirty  days  to  appear  to  the  suit;  and  forty  if  the 
citation  should  be  beyond  the  limits  :  although  the  judges  may 
prorogue  and  shorten  the  term  according  to  the  quality  of  the 
person,  cause,  demand,  distance,   &c.,  LI.  1.&2.  tit  3.  Lib.  4.  Ll.12.  &  i«;- 
Rec.,  provided  they  do  not  do  it  maliciously,  L.  9.  tit  7.  P.  3.       not.  Rec.  ' 

Regularly  citations  are  made  by  messengers  (porteros)  and  ^•S'***'''-^*^* 
others  whose  office  it  is  to  cite.     They  cannot  cite  without  the 
order  of  the  judge,  and  if  it  be  without  the  place,  the  order  must 
be  given  in  writing,  for  not  being  so,  the  citation  is  null,  and  they 
ought  to  pay  the  costs  and  prejudices,  L.3.  tit  3.  Lib. 4.  Rec.       J^^^-***-^ 

On  the  nature  of  citation  it  is  established,  1st,  That  the  parties   Rcc. 
must  be  cited  who  have  an  immediate  interest  in  tlie  cause,  and 
it  is  not  necessary  ^  to  cite  those  who  have  only  a  mediate  interest 
in   it,    Hevia,   p.  1.  §12.  d  n.3.  al  S.     2d,    That   the   citation 
must  be  made  or  served  on  the  party  in  person  if  he  can  be  met 
with,  and  not  being  to  be  met  with  it  will  be  sufficient  to  serve 
it  in  his   house,  giving  notice  of  it  to  his  wife,  his  children, 
servants,  &c.,  and  if  tiie  defendant  have  no  house,  he  must  be 
cited  by  edict  or  proclamation  {pregon)j  L.  1 .  tit 7*  P. 3.     Sd,  L.i.titT.P.s. 
That  if  the  defendant  shall  be  found  in  the  limits  of  another 
jurisdiction,    the    judge    may   issue    his    warrant    requisitorial 
(requisitaria)  and  writ  of  summons,  in  order  that  he  may  be 
commanded  to  appear,    L.  7.  tit.  3.  Lib.  4.  Rec.     4th,  That  if  J^bin.^Nov. 
he  who  hath  cited  shall  not  appear  by  himself  or  by  his  attorney,  Rcc. 

*  But  it  will  be  useful,  observes  Palaciot^  referrine  to  Hevia  cited  (which 
is  the  work  usually  called  Curia  Fiiipica),  and  to  Febrero  (Reformado\p,9. 
Ub.  3.  cap.  1.^3.  num.  106.    See  Append.  Q  &  R,  as  to  tiiaf  and  ruks  in. 
respect  to  civil  suits. 
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he  must  pay  the  costs  and  damages  to  the  person  cited,  and 

L.o^t.4.  besides  one  hundred  maravediSj   L.5.  tit.  3.  Lib.  4.  Rec.     5th, 

j^*    .    or.      That  through  respect  and  decency,  women  {mugeres)  must  not 

L.3.tit.7.P.3.     be  cited  to  present  themselves  before  the  judge  ^,  L.  3.  tit.  7.  P.  3, 

6th,  Tliat  a  woman  cannot  be  cited  before  the  judge  who 
wished  to  use  violence  towards  lier,  or  to  be  married  to  her 

L.6.tit7.P.3.     without  her  consent,  L.6.  tit. 7.  P.  3. 

The  effects  of  citation  are,  1st,  That  by  it  the  judge  acquires 

L.i2.tit.7.P.s.  exclusive  cognizance  of  the  caues,  L.  12.  tit  7.  P. 3.     2d,  That 

the  defendant  must  present  himself  personally  or  by  attorney 

L  2.tit.7.P.8.    before  the  judge   who  cited   him,  L.2.   tit  7.   P.3. ;  therefore 
[  ^^^  2     citations   for   the  person   cited   to  appear  personally  are  not 

L.8.t;4.La>.ii.  universally  obligatory,  L.15.  tit  3.  Lib. 4.  Rec.  ^     3d,  That  the 

person  cited  is  excused  from  appearing,  and  does  not  incur  con- 
tumacy, being  lawfully  prevented  by  sickness,  the  event  of  a 
.  voyage  or  journey,  urgent  occupation  in  the  service  of  the  king, 
being  at  weddings  or  funerals  of  his   relations  and   friends^ 

pIs!**"**'^'  LL2.  &  H.  tit 7.  p. 3.     4tli,  That  the  alienation  of  the  pro- 

perty  or  thing  respecting  which  citation  hath  been  made  is  null, 
except  it  hath  been  alienated  or  transferred  by  last  will,  for  the 
establishment  of  dote^  or,  if  belonging  to  many  or  several,  some  of 
them  should  desire  to  alienate  it  to  the  others ;  but  in  all  these 
cases  he  to  whom  the  thing  is  transferred  must  answer  the  demand, 

LL  13.14,15.      LI. IS,  14.  &  15.  *  tit  7.  P.3.     5th,  That  he  who  shall  conceal 

the  thing  sued  for,  ought  to  pay  the  damage  or  deterioration  the 

L.i9.tit,2.P.3.  plaintiff  shall  swear  lo,  L.19.  tit  2.  P.  3. 

Cap.2.  Of  COD-       Whence  once  the  defendant  hath  been  cited  and  the  demand 

hath  been  notified  to  him,  he  must  reply  or  plead  to  it  (contestarle), 
admitting  or  denying  within  nine  continuous  days  *,  and  other- 

L.i.tit6.  wise  he  is  held  as  contumacious  and  confessed^,  L.l.  tit 4, 

L^ii.NoT.      Lib.4.  Rec. 

But   this   penalty  does   not  take  place  with  respect  to  the 


<  This  is  understood  as  to  civil  suit3,  for,  in  respect  to  criminal  causes, 
women  may  be  summoned,  and  must  appear  personally,  L.3.  t.7.  P.  5. 
Palacios  (2).    See  Append.  I,  K,  Q,&  R. 

3  See  the  law  cited.  * 

*  L.  15.  tit 7.  P. 3.  This  law  goes  further,  and  renders  null  any  alienation 
made  in  anticipated  apprehension  of  citation. 

^  In  which  feast  days  arex^ounted.  Vide  torn.  1.  Colom.  de  Etcrib,  p.  30. 
But  with  respect  to  feast  days  in  Trinidad^  see  Order  in  Council,  18th  May, 
1'822,  Append.  Y,  also  Q&  R. 

6  This  is  not  strictly  followed.  The  rule  is  that,  after  three  days  have 
elapsed  from  notification  of  the  demand,  the  defendant  is  accused  or  contu- 
macy, and  again  after  the  expiration  of  other  three  days,  and  then  a  petition 
is  filed  by  the  plaintiff,  praymg  the  demand  may  be  declared  <:ontested,  and 
the  cause  received  to  proof,  torn.  ] .  Colom,  de  Escnb.  p.  30.  See  Append.  Q&  R. 
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plaintiff  who  hath -not  contested  the  demand  which  the  defendant 
hath  filed  against  him   by  way  of  reconvention  ^   L.S.  tit.4.  LiintNofw 
Lib.  4.  Rec.  R«c^     •  •• 

Contestation  may  be  made  even  on  holydays  {diasferiados)  ®,  **! 

(although  the  defendant  is  not  bound  to  do  so^   L.6.  tit.  3.  P.  3.)  L.6.ttt.aF.s« 
in  any  place  where  the  judge  may  be  found,  and  before  the 
escribano  of  the  cause  ^  who  shall  have  written  or  enrolled  the 
demand  {que  tenga  escrita  la  demanda) ;  and  if  he  should  not 
have  written  it,  before  any  other  escribano,  L.2.  tit.4.  Lib. 4.  J^^'J^^. 

•'  1j1D.11.  not. 

Rec.  Rec. 

After  contestation  issue  is  joined  {ya  trabada  la  litis);  by 
which  the  parties  cannot  revoke  the  demand  or  answer  which 
they  shall  have  given,  L.  2.  tit  10.  P.  3.  L.2.titiaP.s. 

If  the  defendant  shall  not  appear  within  the  term,  besides 
paying  the  costs  and  prejudices  according  to  L.  8.  tit  7.  P.  3.,  I^8.iiu7.P.3. 
the  plaintiff  is  at  liberty  to  proceed  with  the  cause,  presenting 
his  proofs  unto  definitive  sentence ;  or  he  may  also  elect  to  be 
put  into  possession  of  property  of  the  defendant   {la  via  de 
asentamiento)y  L.2.  tit.  11.  Lib.  4.  Rec.     AsentamictUo  is  to  put  L.s.tU.5. 
a  man  in  quiet  possession  of  some  part  of  the  property  of  the  ^;**"  ^^* 
person  who  hath  been  cited  ^^,  L.  1.  tit  8.  P.  3.  L.i.tiL8.P.8. 

If  the  demand  or  suit  were  real,  the  demandant  is  put  in  [  267  ] 
possession  of  the  property  in  demand,  nevertheless  the  defendant 
is  allowed  the  term  of  two  months  in  which  to  purge  his  con- 
tumacy ;  so  that  not  appearing  within  this  term,  the  plaintiff  is 
not  obliged  to  answer  the  defendant  but  with  respect  to  the 
question  of  dominion  over  the  property. 

If  tlie  demand  is  personal,  the  possession  of  moveable  property 
is  delivered  to  the  plaintiff;  and  if  the  defendant  have  none, 
of  his  real  property  to  the  amount  of  the  debt;  and  he  is  only 
allowed  the  term  of  one  month  in  which  to  purge  his  contumacy. 
In  this  last  case  the  plaintiff  may  retain  possession,  or  pray  that 
such  property  may  be  sold  to  the  effect  of  his  being  paid, 
L.2.  tit  8.  P.  3.,  L.  1.  tit  11.  Lib.  4.  Rec.  which  alters  L1.6.  &7.  i:;.s.tit,8.P.3. 

tit  8.  P.  3.  ?-J*?h^;, 

Li^.ll.  Not. 
Rec. 

7  See  the  difiercnce  of  reconvention  and  compensation.  Wood,  Civ,  Law, 
book  3.  C.9.  p.  269. 

'  Qtusre?  on  such  in  honorem  Dei.  Vide  Azevcdo  ia  L.  2.  tit.4.  lib. 4.  Rec. 
No.  2.  et  seq. ;  vide  Append.  Y,  Q,  &  R. 

'  '*  Before  the  escnbano  of  the  cause,"  these  words^are  added  as  collected 
from  L.  5.  tit.  6.  Lib.  1 1.  Nov.  Rec.,  cited. 

'0  Add,  on  account  of  his  contumacy.  Fk2rthelaw  quoted  in  the  text  Asm* 
tamentoy  according  to  Febr,  A<Hc.  torn. 2.  Paft.  I.  p. 50.  n.56.  ed.6.  Madrid, 
1808,  though  peimitted,  is  not  practbed.  It  may  be  considered  the  pratorian 
mortgage  of  the  Romans. 
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It  must  be  observed,  1st,  That  the  plaintiff  abandoning  the 
via  de  asentamierUOf  may  elect  the  mode  of  proof,  although  it  be 
against  a  minor,  L.  3.  tit  11.  Lib.  4.  Rec.  2d,  That  this  pos- 
session of  defendant's  property  {asentamiento)  cannot  be  given  in 
causes  which  do  not  amount  to  six  hundred  maravedisy  L.15. 
tit.  8.  Lib.  2.  Rec.  Sd,  That  the  possessor  ought  to  preserve 
the  fruits  or  products  received  to  deliver  them  ^'  to  the  party 
cited,  if  he  shall  appear  within  the  specified  terms  to  answer  the 
L.8.tit8.P.3.    suit  {&  estar  &  derecho\  L.8.  titS.  P.S. 


L.3.tit5. 

Iib.ll.  Not. 

Rec. 

L.'ltit5. 

Lib.ll.Nov- 

Rec 


11  Vide  Greg.  Lop  gl.3.  L.8.  tit.  8.  p.  5.  on  this. 
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TITLE  VI.  [  268  } 

OP   EXCEPTIONS. 

Apter  the  demand  is  presented  or  instituted^  the  defendant 

either  consents  to  and  acknowledges  what  is  prayed,  or  perhaps 

opposes  or  prefers  some  exceptions.      In    the  first  case,    the 

judge  ought  to  appoint  some  term  in  which  he  is  to  pay  or  fulfil 

the  same,  L.7.  tit.S.  P.  3.     In  the  second,  the  cause  is  carried  I*7.tits.P.3. 

on  in  the  manner  we  shall  point  out. 

Exception  is,  every  defence  that  bars  or  stays  the  action  of  Civ.i.  Of  es. 
the  plaintiff.     Exceptions  are  divided  into  dilatory,  peremptory,  SShSS!* 
and  mixed.     The  first  are  those  which  delay  the  suit,  and  do  and  Um  order  of 
not  put  an  end  to  it,  L.9.  tit  3.  P.  3.     Peremptory  exceptions  ^S^^^ 
extinguish  entirely  the  right  of  the  plaintiff,  and  put  an  end  to  ^^ 
the  cause,  L.ll.  tit 3.  P.3.     Mixed  partake  of  the  nature  of  L.ii.tit3.P.3. 
both. 

Dilatory  exceptions  are  the  competency  of  jurisdiction,  suit 
depending,  recusation  ^  of  the  judge,  those  which  relate  to  the 
person  of  the  party,  on  account  of  being  not  authorised  to  ap- 
pear in  court,  making  the  demand  before  the  time,  and  with 
obscurity,  LI.  7,  8,  &  9.  tit.  3.  P.  3.  Ll.7,8,&9.t.3. 

These  exceptions  impede  the  progress  of  the  suit  when  they  ^'^' 
are  opposed  and  proved  within  nine  days  ^  before  contestation, 
L.1.  tit  5.  Lib.  4.  Rec.,  for  if  this  term  be  passed,  they  ouirht  L.i.tit.7. 
not  to  be  received  in  the  quality  of  dilatory  pleas  or  exceptions,  r^*/  ' 

L.  9.  tit  3.  P.  3.,  a  copy  of  them  must  be  given  to  the  party,  L.9.iit.s.P,s. 
and  their  merit  and  force  must  be  pronounced  upon  before 
going  on  with  the  cause,  Heviuj  Part  1.  $  13.  num.  10. 

Among  all  the  exceptions  of  this  class,  the  first  which  must  [  269  ] 
be  opposed,  is  the  plea  to  the  jurisdiction  of  the  judge;  for 
otherwise  it  is  presumed  the  party  calls  upon  him  to  pronounce 
upon  the  other  exceptions,  and  consequently  that  he  submits  to 
the  jurisdiction,  Carleval,  de  Judiciisy  tit  2.  disp.5.  n.7«  And  it 
is  to  be  observed,  that  firom  the  determination  of  the  judges  on 


'  See  Append.  Z. 

^  After  citation,  exdusivelv  of  the  day  thereof:  this  is  understood  if  the 
defendant  be  within  the  jurisdiction ;  but  if  not,  then  nine  days  after  the  day 
of  the  last  term  which  the  judge  hath  assigned  for  his  appearaiicc*--Pa^iaxriof. 
See  Append.  Q  &  R. 
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L.7.tit.Sl. 
Lib.  11.  Not. 
Rec 


Ll.l&2.tit2. 
Lib.  11.  Not. 
Rec. 

L.4.tit.8. 
Lib.  11.  Not. 
Rec. 

L.6.tit.S. 
Lib.  11.  Not* 
Rec. 

L.S.tit2. 
Lib.  11.  Not. 
Rec 


L.9.t!t.2. 
Lib.  11.  Not. 
Rec 

L.iatStifi. 

Lib.  11.  Not. 
Rec. 

Tit.3.Lib.ll. 
Not.  Rec. 


pleas  to  jurisdiction,  there  is  no  supplication  {suplicacion\  nor 
other  recourse  ^,  L.  4.  tit.  5.  Lib.  4.  Rec. 

The  recusation,  or  challenge  of  the  judge  %  must  be  allied 
m  the  first  place,  in  the  absence  of  an  objection  or  plea  to  his 
competency,  and  subject  to  the  following  observations.  1st, 
That  when  any  alcalde,  or  inferior  judge,  is  recused,  an  associate 
is  appointed  with  him,  Ll.l.  &  2.  tit.  16.  Lib.  4.  Kec.  2d,  That 
he  cannot  be  recused  without  just  cause,  L.2.  tit.  10.  Lib. 2. 
Rec.  Sd,  That  recusation  is  not  allowed  when  the  suit  is  con- 
cluded, or  in  a  state  for  definitive  sentence,  unless  the  cause 
were  new,  and  provided  that  before  it  be  received,  the  party 
deposit  thirty  thousand^  maravedisy  as  fully  set  forth  in  L.4. 
tit.  10.  Lib.  2.  Rec.  4th,  That  the  cognizance  or  trial  of  such 
suspicion  or  plea,  is  summary,  L.  1.  tit  10.  Lib.  2.  Rec.  5th, 
That  the  term  to  prove  the  recusation  may  not  exceed  forty 
days  within  the  limits  {aquende  de  los  puertos\  and  sixty  days 
beyond  them,  nor  that  more  than  six  witnesses  be  presented, 
L.6.  tit  10.  Lib.  2.  Rec.  6th,  That  the  decree  in  which  the 
judge  declares  himself  as  not  recused,  may  be  petitioned  against 
{suplicar  dely  Sfc).  See  L.7.  tit  10.  Lib.  2.  Rec,  with  all  that  is 
besides  laid  down  by  tit.  10.  Lib.  2.  Rec.,  with  respect  to  the 
recusations  of  oidores  and  counsellors. 

There  are  two  extraordinary  dilatory  exceptions,  which  cause 
the  accumulation  of  proceedings  {autos  y  procesos\  and  they  are^ 
that  of  a  suit  pending,  and  that  of  not  dividing  the  unity  which 
should  exist  in  every  judgment  or  sentence  {la  continencia  de  la 
causa).  This  unity  or  continency  {continencia)  may  be  of  five 
modes,  or  kinds.  1st,  The  plaintiff  and  defendant  having  an 
identity  of  action.  2d,  When  there  is  an  identity  of  parties, 
and  of  the  thing  demanded,  although  the  action  be  different, 
as  happens  in  possessory  and  petitory  suits.  Sd,  The  action 
and  the  persons  being  the  same,  but  not  the  thing  demanded, 
€Jc,gr.  in  the  suits  of  guardianship  and  administration.  4th, 
When  one  action  is  carried  on  against  many  by  reason  of  its 
cause  and  origin,  ex.  gr.  in  tlie  suit  of  guardianship   against 


3  This  is  not  meant  from  the  determination  of  the  particular  judge  to  whose 
jurisdiction  the  plea  is  made,  but  from  that  of  the  council  and  audiences,  with 
reference  thereto.  Vide  the  law  quoted  in  the  text.  The  foregoing  opinion 
is  confirmed  by  a  note  of  Paladoi  in  this  place,  who  states,  that  the  contrary 
of  the  allegation  in  the  text  is  enacted  by  L.  3.  tit.  18.  Lib.  4.  Rec. 

■*  The  privilege  or  right  of  recusation  or  challenge  in  respect  to  judges, 
officers,  or  escri^nos  of  tribunals,  hath  been  repealed,  as  r^aras  Trinidad,  by 
Order  in  Council,  of  the  16th  September,  1822.     Vide  Appendix  Z. 

^  Increased  to  60,ooo,  by  L.  7.  tit.  2.  Lib.  1 1.  Nov.  Rec. 
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many  or  several  guardians,  or  when  any  one  creditor  may  sue     ^.. 
many  debtors  for  the  same  obligation.     5th,  If  there  is  an  iden- 
tity of  action  and  of  the  thing,  idthough  the  persons  be  different,      [  270  ] 
as  happens  in  suits  of  division,  Carlevalj  tit  2.  disp.2.  num.S. 

The  unity  or  contihency  of  the  cause  does  not  produce  the 
effect  of  accumulation  of  proceedings  when  the  plaintiff  and 
defendant  are  of  distinct  jurisdictions  {distirUoJtiero\  or  when 
the  party  who  opposes  the  exceptions  does  not  pray  it,  Carlevalj 
ibid,  a  nnm.7«  a/ 14.  In  the  cases  in  which  this  accumulation 
takes  place,  the  original  proceedhigs  must  be  passed  by  virtue 
of  the  power  {A  poder  del)  of  the  escribano,  before  whom  the 
first  suit  hath  been  begun,  Carlevalj  ibid.  num.  26.  Peremptory 
exceptions  are  very  diverse,  according  to  the  nature  of  the 
action.  They  must  be  alleged  within  twenty  days,  whidi  run 
after  the  nine  days  for  contestation,  which  having  expired,  they 
will  not  be  admitted,  unless  the  defendant  swear  that  they  have 
recently  come  to  his  knowledge,  and  it  being  known  to  the 
judge,  that  he  does  not  allege  them  maliciously ;  it  being  under- 
stood that  if  he  shall  not  prove  them  within  the  term,  he  will 
be  condemned  in  costs,  L.  1.  tit. 5*  Lib.  4.  Rec  L.i.tit7. 

Mixed  exceptions  may  be  opposed  as  dilatory  ones  before  Bee 
contestation,  or  as  peremptory  ones  to  bar  or  extinguish  the 
right  of  the  plaintiff;  such  are  transaction  or  accord,  a  thing 
or  case  adjudged  {cosa  juzgada)j  &c.,  Carleval,  tit  2.  disp.  5. 
num.  4. 

Afler  publication  of  proofs  is  made,  no  new  exception  can  be 
alleged,  in  order  to  be  received  for  proof,  unless  by  confession  of 
the  party  or  public  instrument  of  writing,  except  they  who  prefer 
it,  should  be  minors,  a  university,  a  church,  &c.  to  whom  resti- 
tution {restitucion)  ^  must  be  allowed,  in  order  to  oppose  their  ex- 
ceptions, provided  they  pray  it  before  conclusion  for  definitive 
sentence,  L.5.  tit  5.  Lib.  4.  Rec.     But  these  persons,  to  whom  L.i.tit.is. 
it  is  usual  to  grant  restitution,  must  give  bond  to  pay  a  certain  ^^^'  ^^' 
penalty  declared  by  the  judge,  if  they  shall  not  prove  the  excep-  L.2.tit.i3. 
lion,  L.6.  tit  5.  Lib.  4.  Rec.  '  ]^/'-  ^*'^- 

Within  the  above-mentioned  term,  the  defendant  may  file  his 
reconvention  or  cross-bill  and  mutual  petition,  or  demand  of  set- 
oS,  against  the  plaintiff;  and  if  his  proof  consists  of  written  do- 
cuments, he  must  present  them  immediately ;  and  if  of  witnesses, 
he  shall  swear  that  he  has  them ;  but  if  the  proof  consists  of 


> 

^  See   Wood*s  Insl,  C,L,,  lx>ok  4.  c.J.    p.  321,  322.,  Restitution   in  i/i" 
Ugrum, 
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[  271  ]      written  documents  and  witnesses,  be  ought  to  present  them  ih 
the  term,  or  otherwise  they  are  not  to  be  afterwards  admitted, 

.     ^  unless  he  shall  swear  that  he  had  not  previously  knowledge  of 

lib.li.  Not.     them,  L.I.  tit  5.  Lib.  4.  Rec. 

^^  The  cause  of  reconvention,  or  plea  of  setro£P,  is  entertained 

at  the  same  time  with  the  principal  demand,  and  is  determined 

I#.4.tit.iaP.8.  by  the  same  sentence,  L.4.  tit  10.  P.  3.     Let  reference  ba  also 

had  to  Carlevalj  tit  2.  disp.7« 

Of  the  exceptions  which  the  defendant  shall  prefer,  a  copy  or 
traslado  is  given  to  the  plaintiff  to  reply  and  make  his  allega- 
tions to^  within  six  days ;  and  if  a  reconvention  or  plea  of  set-off 
hath  been  alleged,  he  will  be  allowed  nine  days  to  jQle  his  answer 
to  it.  The  replication  of  the  plaintiff  will  be  passed  to  the  de> 
fendant  for  six  days  to  make  his  duplication  or  answer  to  it,  so 
Tib.11    ^^  ^^  ^^  petitions  or  all^ations  on  both  sides,  the  cause  is ' 

Not.  Reo.         held  concluded  to  be  received  for  proofs,  L.  3.  tit  5.  Lib.  4.  Rec. 


7  This  is  re-enacted  by  the  Order  in  Coimdly  16th  Sept.  182S,  and  the  rules 
of  court  in  reference  thereto.  Regard  must  be  had  to  tnem  in  respect  to  the 
conduct  of  a  suit  or  action  in  IVmidad.     Vide  Append  Q  &  R. 
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TITLE  VII.  [  272  ] 

OP   PROOFS. 

JL o  the  demand  and  answers,  or  after  the  conclusion  of  the  plead- 
ings [conclusion  de  pUytos)  follow  the  proofs  upon  what  has  been 
alleged,   L.l.tit.6.  Lib. 4.  Rec.,  the  termination  of  which  de-  ^^fj^^jlf^^    y 
pends  also  upon  two  petitions,  which  the  parties  may  present  S  Rec,  mod  port 

L. 9.  tit 6.  Lib. 4.  Rec.  L-Ltit  15!*' 

Proof  is  the  verification  or  evidence  which  is  given  in  a  trial  Lib.  11.  Nov. 
or  suit,  in  respect  of  any  thing  which  is  doubtiiil,  L.  1.  tit  14.  P.S;  p     .  q- 
Hence,  it  follows,  1st,  That  generally  the  plaintiff  must  afford  in  general, 
it  with  respect  to  what  the  defendant  shall  deny.    2d,  That  it  L.i.titi4.P.3. 
ought  always  to  be  given  upon  what  is  affirmed,  unless  the  ne- 
gation draw  with  it  an  affirmation,  from  which  arises  the  general 
rule^  that  the  party  who  denies  any  thing  in  a  suit  is  not  bound 
to  prove  it,  L2.  tit  14.  P.  3.    3d,  That  the  proof  be  given  in  the   L.2.ti4.P,s.  . 
suit,  and  upon  a  thing  or  fact  relative  to  it,  L.7.  tit  14.  P.  3.  L.7.t.i4.p.s, 
4th,  That  being  duly  made,  it  produces  entire  faith  with  the 
juSge. 

From  t)ie  first  principle  it  results,  1st,  That  if  the  plaintiff 
shall   not  prove,   the  defendant  is  absolved,  L.  1.  tit.l4.  P.3.  L.i.ti4.P.s. 
2d,  That  both  the  plaintiff  and  the  defendant  ought  to  prove  in 


*  With  two  petitions  of  each  of  the  parties,  the  pleadings  (elpleyio)  must 
be  concluded,  tor  proof,  if  the  cause  requires  it ;  and  if  it  does  not  require 

Eroof,  then  for  definitive  sentence.  According  to  Febrero  (Reformado),  p.  2. 
b.3.  cap.  1.  $  6.  num.  199.,  when  the  suit  proceeds  in  a  direct  course,  and 
there  are  no  dilatory  pleas,  the  practice  is  for  the  pUuntiffto  file  two  prin- 
dpal  petitions  or  pleadings;  which  are,  first,  the  libel  or  declaration;  and 
then  the  replication  to  the  contestation  or  plea  of  the  defendant;  in  which 
the  plaintiiT  must,  at  the  same  time,  reply  to  the  reconvention  or  plea  of  set- 
off by  the  defendant,  if  there  be  any ;  and  for  the  defendant  to  file  two 
others,  the  one  contesting  or  pleading  to  the  action,  in  which  the  reconven- 
tion or  plea  of  setoff  and  the  peremptory  exceptions  are  set  forth  or  pleaded, 
without  presenting  or  filing  any  other  for  such  purpose,  notwithstanding  what 
the  le^  disposition  points  out ;  and  the  other  rejoining  to  the  replication  of 
the  plaintiff  or  concluding  for  proof;  although  the  latter,  on  sight  of  the  con- 
testation or  reconvention  of  the  defendant,  may  conclude  upon  the  whole, 
without  fiJing  a  replication ;  and  neither  of  the  parties  ought  to  present 
more  petitions  upon  the  principal  matter  or  the  merits,  for  the  law  holds  the 
pleadings  {el  p^yto)  as  concluded. — Palacios  (l).  Reference  mav  be  also 
nad  to  uie positive  enactments, on  thispoint,  of  L.  1 .  tit.  14.  lib.  1  I.Nov.  Kec. 
(L.4w  tit.  16.  Lib.4.  Rec.)  See  also  the  Order  in  Council,  16tii  September,  18SS, 
establishing  a  new  Court  of  CivU  Jumdiction,  and  the  rules  relative  thereto. 
Append.  Q  &  R. 
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the  following  cases,  1st,  He  who  alines  minori^,  in  M^er  to 
dissolve  a  contract,  must  prove  it,  and  the  injury  or  fraud  le- 

L.4.tit.i4.P.s.  ceived,  L.4.  tit.l4.P.3.;  as  also  the  orphan  \kuhfano)j  if  bjr 

reason  of  majority,  he  shall  desire  to  be  freed  from  the  curator- 
ship  ;  and  if  the  curators  wish  to  be  exempted  from  it,  they 

L.4.tit.i4.P.3*  must  prove  the  majority  of  the  orphan,  L.4.  tit  14.  P.  3.  2d,  He 

who  hath  paid  tlirough  error,  if  he  shall  wish  it  to  be  restored  to 
him,  is  bound  to  prove  that  he  did  not  owe  the  money,  unless  he 
be  a  knight  (calmllero)^  simple  labourer,  ignorant  of  right  or 
law  (Jnero)y  a  woman,  and  minor  of  fourteen,  for  then  the  oppo- 

L.6.ti4.P.s.    site  party  must  prove  the  debt  to  be  real,  L.6.  tit.  14, P. 3. 

From  the  second  principle  it  is  inferred,  1st,  That  the  plain- 
tiff must  prove  the  negative  on  which  his  intention  is  founded, 
Gutierrez^  de  juram.  confirm.  P.l.  cap.l.  num.  19.  &  20.  2d,  That 
[  27S  ]  the  following  cases,  carrying  with  them  the  affirmative^  he  who 
alleges  them  in  the  cause  is  bound  to  prove  them,  although  he 
may  have  alleged  them  by  a  negation.  These  are,  1st,  Ne- 
gation of  Atness  or  competency  in  an  advocate,  a  judge,  a  wit- 

L.3.tit.i4.P.8i.  ^^^9  &c«  ^^9  Negation  of  sanity  in  a  testator,  L.  2.  tit.  14.  P.  3. 

From  the  third  principle  it  is  inferred,  1st,  That  proof  mu^ 
be  given  upon  things  from  which  a  formal  judgment  may  be 
made,  as  upon  a  thing  moveable,  real,  the  state  of  a  person,  8cc 

L.7.tit.i4.P.s.  L.7.  tit.14.  P. 3.     2d,    That  the  judge   ought  not  to  consent 

that  proof  be  received  upon  useless  things  which  do  not  avail  the 

L.7.iit.i4.P.3.  suit  or  judgment,  and  areforeign  to  or  out  of  the  cause,  L.7.  tit.14, 

Libia.  Nov.      P-^-  ^^•'^-  ^  *•  ^^^'  L'^^-*-  ^^'     ^^»    '^'**^  "P^"  ^^^  ^  ^^^^ 
Rec.  fessed,  proof  ought  not  to  be  made,  L.  4.  tit.  7.  Lib.  4.  Rec 

lJb.u.  Not.     ^^*  That  the  proofs  ought  to  be  shown  to  the  judge,  and  not  to 

Rec.  the  opposite  party ;  although  a  copy  or  traslado  of  them  shall 

L.7.iit.i4.P.3.  be  given  to  him  if  he  shall  pray  it,  L.  7.  tit.  14.  P.  3. 

From  the  fourth  principle  it  arises,    1st,  That  some  proofi 

produce  entire  faith  in  law,  that  is,  they  are  sufficient  to  con 

demn ;  and  others  cause  half  &ith,  or  are  not  sufficient  to  cor 

demn,  Gomez^  tom.  3.  Var.  res,  cap*  12.  n.2. 

Of  the  first  class,  are  the  six  kinds  of  proof,  of  which  we  sfa 

here  speak ;  and  they  are,  that  by  oath  {juramefUo)y  that  by  cc 

fession  of  the  party,  tliat  by  witnesses,  that  by  instruments,  t 

L.8.tit,i4.  P.3.  by  sight  and  evidence  of  the  fact,  and  that  by  presumption*,  '! 


3  The  law  quoted  in  the  text  says,  that  this  last  is  only  valid  io 
things :  and  Greg.  Lopez,  in  his  exposition  of  it,  says, ''  Ubi  est  expra 
Lege  alias  non:  legal  presumption,  not  presuncion  de  hombre  u  de  Juex,* 
Cur,  Ft/,  tit,  prueba,  p.  95.  n.  40.,  and  L.  12.  tit.  14.  P. 3. 
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tiL  14.  P.  3.  all  the  rest  form  half  proof;  but  when  two  half  proo& 
concur,  with  respect  to  a  thing,  they  will  produce  entire  faith, 
Heoia^  Cur.  Fil.  p.  1.  &  17.  n.6.  . 

An  oath  is  the  attestation  which  is  made  by  calling  on  God,  or  c«p.2.  Of  proof 
something  holy,  with  respect  to  what  any  one  affirms  or  denies  ^,  L^Ltit  ii.P.s. 
L.i.  tit.  11 .  P.  3;    Hence  it  is  that  an  oath  is  an  affirmation  of  the  §  !•  Wh«t «» 

oath  18}  ftud 

tmth,  made  religiously,  L.  1 .  tit  11 .  P.  3.  Therefore,  1  st,  The  per-  how  made  or 
son  under  25  years  of  age  cannot  make  it  * ;  nor  the  child  under  ^j*^. ,  j  p  « 
his  father's  power,  unless  it  were  with  respect  to  property  {castren^ 
se\noT  the  madman,  one  who  has  lost  his  memory  {desmemoriado\ 
and  the  prodigal,  except  with  the  authority  of  the  curator,  L.  3.  L.s.tit.ii.P.s. 
tit  11.  P.  3.    2d,  That  the  attorney  who  has  a  special  power  for 
the  purpose,  or  cum  libera^  may  swear  for  his  principal ;  or  when 
the  injury  or  benefit  which  would  result  from  the  oath,  were 
against  him  alone,  L.4.  tit.l  1.  P.3.  Sd,  That  it  be  with  respect  to  L.4.tit.n.P.s. 
a  thing  in  which  he  who  swears  has  at  least  some  interest;  but      L  ^'^  •} 
guardians  or  the  attornies  of  corporations  or  of  an  hospital  may 
swear  only  when  proofs  by  witnesses  or  instruments  shall  fail  them, 
L.9.  tit  11.  P. 3.     4th,  That  in  the  absence  of  these  proofs,  that  L.aiit.ii.P.s. 
by  oath  may  be  received  in  suits  of  an  university;  with  respect 
to  marriage  or  marriage  contract  {casamiento\  with  respect  to 
privilege;    and  in  criminal   suits,  in  cases  where  the  accused 
should  be  a  man  of  vile  and  suspicious  character,  and  the  penalty 
not  capital,  L.10.  tit  11.  P. 3.     5th,  That  an  oath  ought  to  be  L.io.tii.P.s. 
made. as  to  what  one  shall  know,  believe,  or  understand  of  the 
thuig  with  respect  to  which  he  swears,  and  only  in  clear  and  cer- 
tain cases,  L.  11.  tit.ll.  P.3.    6th,  That  the  oath  made  through  L.ii.tii.P.s. 
fear,  in  the  cases  expressed  by  L.29.  tit  11.  P.  3.  ad  finem  is  not  L.29.uii.P.Si. 
valid.     7th,  That  all  persons  must  swear  before  the  judge,  ex- 
cept those  sick,  widows,  maids,  old  persons,  and  others  prevented, 
who  shall  do  it  in  their  houses,    L.22.  tit  11.  P.3.     8th,  That  L.22.t.ii.P.s. 
an  oath  without  the  solemnity  of  law,  or  that  solemnity  which 
ought  to  be  observed  according  to  the  custom  of  the  place,  is  not 
valid,  L1.8.&  19.titil.  P.3.  LL8.&i9.t.ii. 

Pa  3* 

An  oatli  is  of  three  sorts,  voluntaty,  necessary,  and  judicial.  §  g.  of  U>e 
The  voluntary  is  that  which  one  party  voluntarily  offers  to  the  kinds  of  oatha. 
other  beyond  the  suit  or  out  of  court  {Juera  de  juicio\  L.2.  L.2.til.P.3. 
tit  11.  P.  3.      Therefore,  1st,  It  must  be  made  with  the  consent 
of  the  party  to  whom  it  is  oflfered,  L  2.  tit  11.  P.3.     2d,  But  L.f.atii.P.s. 


5  Vide  Wood,  Civ.  Law,  book  4.  c.  2.  p.  313. 

^  Qtusref  unless  under  the  authority  of  the  curator.  See  L.  9.  1. 16.  P.  5., 
as  to  the  prescribed  age  of  witnesses  in  civil  and  other  suits. 
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L.9.«it  11.P.3.  when  once  received,  it  causes  entire  faith  in  law,  L.  2.  tit«  1 1.  P.S. 

Sdy  That  being  made  with  the  consent  of  the  ccmtrary  party  it  pro- 

L.is.t.ii.P.s.  duces  proof,  although  what  is  sworn  may  not  be  certain,   L.  13. 

tit  11.  P.S. 

The  necessary  oath  is  that  which  the  judge  officially  orders 
any  of  the  parties  to  make,  in  order  to  the  better  proof  of  the 

l^8.titii.P.s.  truth,  L.2.  tit  11.  P.S.    Whence  it  is,  that  there  are  as  many 

kinds  of  this  description  of  oath,  as  there  are  cases  in  which  the 
judge  may  deem  it  necessary  for  the  proof  of  that  which  is  in 
dispute,  or  its  value,  or  of  the  damage  caused,  &c. ;  examples  of 

L1.5.  ft6.t.ii.    which  may  be  seen  in  LL  5.  &  6.  tit  1 1.  P.  S.    And  this  the. party 

^'^*  whom  the  judge  shall  command  is  obliged  to  make;  and  not 

being  willing  to  obey,  he  is  condemned  in  the  suit,  or  judgment 
shall  be  given  against  him,  unless  he  had  just  reason  for  not 

L.SLtit.ii.Je-3.  making  it,  L. 2.  tit  11.  P.S. 

The  judicial  oath  is  that  which  one  party  tenders  to  the  other 
r  275  1     ^  ^^  ^"^^  obliging  himself  to  abide  by  what  the  latter  shall 

L.s.titii.P.3.  swear,  L.2.  tit  11.  P.S.     This  oath  may  be  refused  by  him  to 

whom  it  is  o£Pered,  provided  he  makes  in  return  a  like  proposal 
under  the  same  circumstances  to  the  party  who  tendered  it,  in 

LL2.ft84it.li.  which  case    the   latter  cannot  refiise,   J^l.  2.  &  8.  tit  11.  P.S. 

This  oath  may  be  repented  of  by  him  who  calls  for  it^  before  it 

L.8.tit.ii.P.3.  is  made  by  his  adversary,  L.8.  tit  11.  P.S. 

^trnt^'^t?  Many  advantages  result  from  these  oaths;  because,   1st,  By 

▼uitage.  them  the  dominion,  right,  or  possession  of  the  thing  is  proved^ 

YtAi'.V.sf'      LL  12. &  13.  tit  1 1.  P.S.     2d,  By  them  the  suit  is  put  an  end 

L.i5.i.ii.P.s.  tO)  but  not  as  though  sentence  had  been  pronounced,  L.  15. 

tit  11.  P.  3. ;  and  therefore,  Sd,  If  the  suit  should  be  revived,  or 
there  should  be  a  new  trial,  and  he  who  swore  should  affirm 
the  contrary,  a  sentence  given  on  this  last  oath  will  prevail, 

L.i5.t.ii.P.s.  L.15.  tit  1 1.  P. S.  4th,  In  the  same  manner,  by  a  written  instru- 
ment, the  oath  is  destroyed,  the  sentence  given  by  reason  of  the 
latter  being  revoked  on  account  of  the  former,  unless  it  be  a 
voluntary  oath  ^,  without  the  direction  or  desire  of  the  judge^ 
which  cannot  be  revoked  in  any  case,  because  it  only  deceives 

L.25.tii.P.3.  the  party  ^  L.25.  tit  11.  P.S.     5th,  That  the  minor  who  hath 

sworn  not  to  contravene  or  contradict  what  he  hath  stipulated^ 
by  reason  of  his  minority,  cannot  afterwards  demand  restitution, 

L.i6.t.ii.P.s.  unless  it  be  for  prejudice  by  sentence,  L.16.  tit  11:  P.S.     6th, 

That  if  he  who  swore  by  a  judicial  oath  he  was  not  indebted, 


»  Made  by  consent  of  the  litigants.    See  L.  25.  tit.  1 1 .  P.  3.,  cited. 
c  Add, "  who  consented  to  receive  it  from  his  adversary."  See  L.25.  tit.  1 1. 
P.  3.,  cited. 
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afterwards  pays  him  who  sued  him  for  the  debt,  he  may  r^over 

it  back,  assigning  as  a  reason  his  having  paid  tiiat  which  he  did 

not  owe,  although  it  should  be  a  lie ;  for  by  the  judicial  oath  he 

remains  discharged  from  the  debt :  but  if  he  were  absolved  by 

sentence}  and  notwithstanding  paid,  he  cannot  recover,  because 

dien  the  truth  is  of  more  force  than  the  sentence,  L.  16.  tit.  II,  L.is.t.ii.P.Si 

P.S. 

Oaths  not  only  benefit  him  who  makes  them,  but  are  also  of 
tue  to  his  heirs ;  to  the  purchaser  of  the  thing  with  respect  to 
which  the  oath  is  made ;  to  the  other  partners  of  the  person 
3wearing ;  to  the  surety,  if  it  is  made  by  the  principal  debtor^ 
but  not  on  the  contrary  ^ ;  and  to  the  ward,  if  the  guardian  made 
it ;  but  dbe  oath  of  the  mother  to  keep  possession  in  the  name 
of  the  child  of  whom  she  is  pregnant,  does  not  benefit  the  child, 
who  shall  be  obliged  to  prove  his  quality  of  heir,  LL  17  &  18,  U.i7&i8.uil. 
tiLll.  P.S.  Lastly,  they  cannot  be  made  in  the  holy  places  L!5.at.e. 
expressed  by  L.  5.  tit  7.  Lib.  4.  Rec  ]^"-  ^^''^ 

There  is  another  species  of  oath,  which  is  called  the  oath  of     r'  276  ] 
calumny,  and  is  the  oath  whicli  men  make  that  they  will  proceed  $  4.  Of  aw 
tody  in  the  suit  and  without  fraud,  L.23.  tiLll.  P.S.     It  is  J^*^**" 
made  either  by  order  of  the  judge,  the  suit  or  pleadings  being  L.S3.t.ii.P.s^ 
coDcluded  for  proof,  L.  1.  tit  6.  Lib.  4.  Rec,  or  on  the  petition  U.i&s.tio. 
of  the  party;  in  which  last  case,  if  one  is  absent,  a  decree  is  ^^J^^'    ^* 
given  buc  it  {se  ie  da  la  provision)  within  a  term,  L.S.  tit.  7.  I^s*^^* 
Lib.  4.  Rec    It  was  called  formeiiy  the  oath  of  manquadra  j  ^^ 
because,  as  there  are  five  fingers  to  the  hand  perfect,*  so  there 
aiB  five  things  which  the  plaintiff  and  defendant  ought  to  swear. 
Isty  The  plaintiff  ought  to  swear  that  he  does  not  prosecute  the 
suit  through  malice,  but  to  obtain  his  right  {sinoporjuzgor  tener 
darecho)^  and  the  defendant  that  he  does  not  contradict  or  op* 
pose  maliciously,  but  with  an  intention  of  showing  hb  right. 
Sd,  They  must  both  swear,  that  always,  when  questioned  upon 
any  matter  of  the  suit,  they  will  speak  the  truth.     3d,  That 
thejf  have  not  bribed,  nor  will  bribe,  the  judge,  nor  the  escri- 
bano.     4th,  That  they  will  not  allege  any  fidse  proof.      5th, 
That  they  will  not  pray  for  any  time  or  delay  through  malice, 
L.2S.  titll.  P.S.     This  oath  the  principals  ought  to  make,  L.S3.tii.P.^ 
and  not  the  attorney  or  another  for  him,  although  they  may  have 
eonunenoed  the  suit  in  their  name,  qidess  it  be  an  attorney  of  a 
corporation^  universi^,  &c,  bom  whom  he  shall  have  special 
power  for  it,  Ll.^3  &  24.  dt.  11.  P.  3.     It  is  taken  in  every  kind  j^«s&24.t.ii» 

^  This  nittf t  be  qualified.     Vide  L.  1 7.  tit.  U .  P.  5. 

Y 
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of  civil  and  criminal  causes,  and  if  the  plaintifr  oppose  it,  the 
defendant  is  absolved ;  and  if  the  latter  will  not  take  it,  he  shall 
L.23.t.u.P.s.  be  taken  as  condemned,  L.2S.  tit.  11.  P.  3. 
§5.  Of  the  These  oaths  are  always  accompanied  by  the  questions  of  the 

Uidge^n'ragaid  j^^g^  ^^  ^f  ^^  party  who  demands  it,  which  questions  should 
to  the  oath.  \^  put  upon  a  thiiig  that  relates  to  the  suit,  and  in  dear  and 
Ll.r&2.tit.i2.}  few  words,  LI.  1  &  2.  1. 12.  P.  3.  Of  these  questions^,  the  inter- 
^•s«j  rogative  libel  or  declaration  {libelo  interrogaiorio)  is  composed, 

to  which  the  parties  ought  to  answer  by  the  words  "  I  deny  or 

confess^  I  believe^  or  do  not  believe ;"  the  answer,  "  that  it  is  not 

known,"  not  being  received,  and  the  party  being  taken  as  con- 

L.i.tit9.  fessing  those  points  to  which  he  will  not  make  answer,  L.I. 

L^.ii.    OT.     ^^^^  Lib. 4.  Rec     These  answers  of  the  party,  besides  being 

received  with  an  oath,  must  be  given  ^^-ithout  consulting  an 

advocate,  and  without  any  term  f(^  delib<atition,  and  answer  is 

L.2.titr9.*         to  be  made  to  each  point  (artiado)  separately,  L.2.  tit.  7*  Lib.  4. 

Lib.ll.  Nov.       T,  r  N  /       r  / 

Rec  ^^' 

[  277  ]  The  confession  of  the  party  is  called  in  the  Partidas  {coruh 

Cap^s.  Ofproof  cencia)  confession,  which  means  acknowledgment,  because  by  it 

the  party  acknowledges  the  right  and  justice  of  his  adversary. 

It  is  the  answer  of  consent  which  one  party  makes  to  the  other 
L.i.titi3.P.s.  ^°  ^^^  ^"^^  L.  Ltit.  IS.  P.  3.  This  confession  is  made  judicially  ^, 
L.s.iit.is.P.3.  extrajudicially,  and  through  torture  ^®,  L.  8.  tit  13.  P.  3. 

Hence  it  follows  that  confession  ought  to  be  made  voluntarily^ 

without  error,  with  respect  to  a  thing  certain  and  reasonable,  or 

just  (honesta),  before  the  party  or  his  attorney,  and  by  a  com- 
li  4  tit.i3.P.3.  P®^"^  person,  L.4.  tit  13.  P.  3.  Whence  it  arises,  1st,  That  the 

confession  made  through  threats  is  not  valid,  and  that  made 

through  torture  or  the* rack  must  be  afterwards  ratified  ",  L.5. 
L.5.titi3.P.s.  tit  13.  P.  3.     2d,  That  being  made  through  error,  it  miay  be 

revoked  and  proved  before  the  suit  is  terminated  ^^,  L.5.  tit  13. 
L.5.tit.i3  P.3.  ^'^*  ^^>  That  being  contrary  to  nature,  the  laws,  or  not  de» 
T  ^.%iai>Q    volving  on  a  thing  certain,   it  is  not  valid,  L.6.  tit.  13.  P.  3. 

4th,  That  the  confession  made  extrajudicially  is  not  valid,  unleiss 
L.7.tit.i3.P.s.  a  reason  or  cause  is  assigned'*,  L.7.  tit  13.  P. 3.     5th,  That 

only  a  person  of  twenty-five  years  of  age,  and  the  minor  before 


^  Termed  posicionet.  See  6th  vol.  Feb.  Ad.^  p.  2.  lib.  9.  c.  1.  §7.  p.  1S5. 
n.  288.  6th  eel. :  also  L.2.  et  $eq,,  tit.  9.  Lib.  11.  Nov.  Rec. 

V  Vide  L.4.  tit  15.  P.  5.;  and  the  qualifications  laid  down  in  L.7.  ibid, 

^^  Its  use  in  Trinidad  is  forbidden  by  the  tenor  of  His  Majesty's  instnio- 
tions  to  the  governor,  and  the  directions  contained  in  the  commissions  of  the 
judges :  it  was  also  abolished  in  Spain,  by  a  decree  of  the  Cortes. 

*'  L  e,  voluntarily.    See  note  'o,  ante, 

'-^  t.  e.  before  sentence. 

'3  i.  e,  for  the  debt  or  thing  acknowledged  being  due»  &e. 
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Us  guardian  not  contradicting  or  opposing  it,  may  make  it; 
and  tlie  confession  made  by  the  attorney  is  valid  only  when  no 
fipaud  or  error  is  proved,  L.l.tit.18.  P-8.     6th,  That  being  L.i.tit.is.P.8. 
lawfully  made,  the  suit  is  put  an  end  to  by  it,  and  it  affords 
entire  proof,  L.2.  tit.  13.  P.  3.     7th,  That  when  one,  who  is  I-.2.tit.is.P.s. 
^piestioned  with  regard  to  confession,  is  doubtful  upon  what  hel 
has  to  answer,  he  must  have  time  allowed  him  ^^  to  reply  or  con- 
test clearly,  L.3.  tit  13.  P.  3.     8th,  That  the  contumacy  of  the  L.3.tit.i8.P.3. 
person  questioned,  on  his  confession  being  made  obscurely,  has         » 
the  same  efiect  as  acknowledgment,  L.3.  tit  13.  P.  3.    9th,  That  L.3.titid.P.s. 
a  copy  {traslado)  of  all  that  is  confessed  ought  to  be  given  to 
the  parties,  in  order  that  they  may  see  on  what  they  have  to  give 
prooft  L. 4.  tit  7.  Lib.  4.  Rec  "  utM%i». 

Witnesses  are  men  and  women,  such  as  cannot  be  excluded  B«c. 
from  giving  testimony ;  whom  the  parties  in  the  suit  adduce  to  hyyataea^u 
prove  things  denied  or  doubtful,  L.I.  tit  16.  P.  3.  L.i.tit.i6.P.3. 

The  reception  or  admission  q^  witnesses  is  founded  od  these 
principles :  1st,  That  they  be  worthy  of  credit  2d,  That  they  be 
obliged  to  give  testimony.  3d,  And  this  before  the  judge.  4th, 
Tliat  the  faith  to  which  their  testimony  is  entitled  depends  upon 
their  numbers,  their  condition^  attestations,  and  other  indispen-" 
sable  circumstances* 

As  in  so  much  the  witness  is  entitled  to  faith,  as  he  will  and     t  ^78  j 
■lay  clearly  speak  the  truth,  or  in  so  for  as  he  has  no  interest  in 
the  suit,  it  follows  from  the  first  principle :  ist.  That  persons  of 
bad  &me  'are  incompetent  to  be  witnesses  (unless  it  be  in  a  case 
(^treason  against  the  king  or  queen) ^^;  he  who  is  proved  guilty 
of  fidsehood  or  perjury  {probado  de falsa)  y  is  non  compos  mentis; 
and  the  person  in&mous  by  reason  of  any  of  the  abominable 
crimes  expressed  byL.8.titl6.  P. 3.    2d,  The  person  under  L.8.tit.i6.Prf^. 
twenty  years  of  age  in  criminal  causes,  and  fourteen  in  civil, 
who,  afta*  attaining  their  respective  ages,  may  testify  as  to  their 
remembrance  of  what  happened  before  these  ages,  L.  9.  tit  1 6.  L.9.tit.i6.P.s. 
P.  3.     3d,  In  a  criminal  suit  the  &ther  or  grandfather,  the  son 
or  grandson,  by  reason  of  the  reverence  they  bear  each  other, 
cannot  be  witnesses  ^^  nor  the  prisoner,  nor  the  strumpet,  L.10.  L.io.tie.P^s. 
tit  16  P.  3. 


**  See  how  this  it  qualified  by  the  law  quoted. 

^^  This  relates  to  poHcionet. 

^^  And  even  in  these  cases  their  testimoD^  must  not  be  admitted,  unless 
tfaef  shall  have  been  first  tortured,  vide  L.  8.  tit  16.  P.  5. ;  and  therefore  the 
testimony  of  all  such  persons  may  be  considered  excluded  in  all  cases.  See 
Append.  Q  &  F»  as  to  the  competency  of  witnesfiesy  and  as  to  evidence  in  ge- 
•enl  in  respect  to  Trinidad. 

>7  This  only  applied  by  the  law  quoted  in  the  text  to  the  Hbertut  or  slave 

Y  2 
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The  testimony  of  one  who  has  ah  interest  in  the  caiise  being 
liable  to  suspicion,  it  is  inferred  from  this,  4th^  That  ascendahts^ 
and  descendants  cannot  be  witnesses  in  each  other's  caoses^  utiles* 
to  prove  the  age  or  kindred ;  but  die  &ther  may  be  a  witness  to 
die  military*®  will  of  his  son  who  is  a  knight  or  military  person^ 

L.i4.t.i6.P.s.  L.14.  tit.16.  P.S.     5th,  That  the  husband  cannot  give  testifnotiy 

in  the  cause  of  his  wufe^  nor  vice  vend;  nor  the  brother  for  the 
brother,  while  they  both  live  under  the  power  of  their  father**, 

L.i5.ti6.P.3.  L.15.  tit.16.  P.S.     6th,  Nor  any  one  in  his  own  cattle;  nof 

those  of  his  family  br  household,  as  his  overseer,  servant^  steWi- 
aid,  intimate  friend,  &c.^^;  but  the  member  of  a  corporate  body 
iSr  university  may,  in  the  cause  of  siich  corporation ;  because 

Lii8.t.lei  I^.d.  then  the  reason  of  interest  ceases,  L.18.  tit.16.  P.  3.     7tb>  Tliit 

the  judge  cannot  be  a  witness  in  a  caUse  of  which  he  has  oog- 
nizance^^ ;  nor  the  vendor  with  respect  to  a  thing  which  he  has 
sold ;  nor  the  advocate,  attorbey,  or  guardian,  in  caused  which 
diey  shall  defend  in  the  name  ^f  their  parties,  unless  they  be 
produced  or  called  by  the  opposite  party,  IJ.19.&  20»  titl6. 

Ll.i9&so.t.i6.  P.S.     sth,  Nor  a  partner  in  a  cause  reladte  to  the  parthiership, 

ttid  wbich  appertains  equally  to  all ;  nor  the  accomplice  of  a 

Ii.2].t.i6.P.s.  crime  against  another  accomplice^  L.2L  dt.l6.  P^d.     9th)  Nor 

L.8S.t.i6.P.s.  the  enemy  of  a  person,  for  the  causes*^^  expressed  by  L.2S.  tit  16. 

P.S. 

Conibrmably  with  the  second  axiom,  it  is  estaUisbed,  list,  HMt 
die  witness  named  by  the  party  may  be  compelled  by  the  judge 
to  ^ve  evidence,  L.6.  tit.  6.  Lib.4<.  Rec;  except  it  be  A  reiiEi- 

Libiu.  Nbv.     tion  in  the  fourth  degree,  the  son*in-law  or  fathe^n-la#  of  him 

Rec.  against  whom  the  testimony  is  to  be  given  in  a  crihiinal  case; 


emancipated,  as  with  respect  to  his  patron^  the  father,  &c.,  of  ditto :  but  the 
following  law  says,  that  ascendants,  and  descendants,  and  relations  to  the  fourth 
degree,  cannot  be  compelled  to  gire  tetdmokiy  again^  orte  anotnk*,  fn  i^ts 
relating  to  their  persons,  their  fame,  or  character,  or  where  the  greater  part 
of  their  property  is  at  stake ;  nor  the  son-in-law,  father-in-law,  step-son,  and 
^tep-father,  against  one  another :  but  the  law  ^ds,  ihAt  if  the  iAK)ve  are 
williiur  to  testify,  they  may  do  so. 

1^  This  is  aaded  nrom  the  Uw  quoted  in  the  text,  wliich  see.  PeUdcios 
says,  it  should  be  L.  16.  ibid, 

*^  When  brothers  live  away  from  their  father,  and  separately,  the  law 
quoted  in  the  text  says,  they  may  ffive  testimony  against  each  other:  but 
it  seems  they  may  not  in  favour  of  one  another.  VideL.  15.  tit.  4.  IJb.2., 
Fuero  Juzgo  ;  and  L.  11.  tit.  1.  P.  6. 

**  See  Order  in  Council,  Sth  June,  181^,  making  merchants'  clerks  com- 
petent witnesses  in  favour  of  their  employers  2  also  Order  in  CoancH,  16th 
Septemb)er,  1822,  civil  court.  Append.  M  £  Q. 

^1  Which  he  has  dc^cidcd,  or  shall  have  to  determine.  Vide  the  law  quoted 
in  the  text. 

92  See  fhese  causes  of  ennnty  which  render  a  pei'son  tncompeterte. 
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but  they  may  give  it  voluntarily,  L.11.  tit.  16.  P.S.^^     2d,  That      [  279  ] 

old  per8on8^^  honourable  or  respectable  women,  prelates,  sick  L.ii.t.i6.P.s. 

persons,  knights  {paballeros),  or  be  who  is  actually  employed 

for  the  king,  cannot  be  compelled ;  for  such  are  not  obliged  to 

come  or  appear  before  the  judge  or  escribano,  while  thus  pre* 

vented  or  circumstanced ;  but  they  are  obliged  to  go  and  take  the 

testimony  of  these  persons  at  their  own  houses,  L.S5.  titl6.  P.S.  L.35.ti6.P.3. 

To  the  third  principle  belong  the  solemnities  or  forms  of 
the  reception  of  witnesses,  which  are  reduced  to  the  following : 
1st,  An  oath  must  precede,  unless  the  parties  agree  to  the 
contrary,  and  citation  to  the  opposite  party  to  see  the  witness 
sworn,  who,  if  he  does  not  appe^,  does  not,  for  this  reason, 
prevent  or  delay  the  oath  being  received.  The  oath  is  also  dis-^ 
pensed  with,  when  the  judge  appoints  any  woman  to  examine 
whether  another  is  pregnant,  who  demands  possession  of  pro-r 
perty  in  the  name  of  one  of  whom  die  is  with  child,  L.2S.  tit,  16.  l-.23.t.i6.P.s. 
P.S.  2d,  The  witnesses  must  swear  that  they  will  speak  the 
truth  upon  what  they  know  of  the  foct,  and  will  not  discover 
their  testimony  to  the  parties,  L.  24.  tit  16.  P.S.;  but  those  re*  L.24.ti6.P.3. 
ceived  upon  an  inquest  or  inquiry  (pesqidsa)  ought  also  to  swear 
that  they  will  tell  what  they  have  heard  and  think  of  the  &ct, 
L.  27.  tit.  16.  P.S.  3d,  Afterwards  they  are  asked  by  the  escribano  L.27.t.i6.P.3. 
of  the  cause  the  general  questions  set  forth  in  L.8.  tit.  6.  Lib.4,  L.d.tit.11. 

Ijib.ll    Not 

Bee  4th,  To  this  succeeds  the  examination  of  each  witness  j^^^ 
aq>arately  upon  ^very  point  or  question  of  the  particular  inters 
rogatory,  the  answer  and  reason  the  witness  shall  give  for  see- 
ing, hearing,  knowings  or  believing,  if  he  were  questioned  about 
itf  being  noted ;  and,  in  a  criminal  cause,  this  reason  may  be 
given  even  after  the  testimony  is  received ;  this  declaration  of  the 
witness  ought  to  be  read  to  him,  in  order  that  he  may  confirm' 
it,  L1.26.  28,  29.  &  81.  tit.  16.  P.S.     5tb,  This  examination  in  Ll.26.88»S9. 

Of     t.  Ifi    P   S 

criminal  ^^  causes  of  weight  or  importance  ought  to  be  taken  by  '      '  *  ' 

the  judges  themselves,  LI.  28.  &44.  tit  6.  Lib.S.  Rec. ;  and  if  L.i6.titS3. ' 

the  witness  is  absent  in  another  jurisdiction,  he  shall  be  examined  ^^^  ^^' 

by  his  own  judge,  under  a  commission  from  the  judge  of  the 

other  party,  and  the  depositions  shall  be  sent  closed  and  sealed, 

as  provided  by  L.27.  tit.l6.  P.3.,  except  in  a  criminal  cause,  L.27.t.i6.P.3. 

of  which  th&judge  who  has  cognizance  must  himself  examine  the 

witness  in  whatever  part  he  may  be,  L.  27.  titl  6.  P.  3.    6th,  After  L.27.t  16.  P.3. 


^  Vide  notes  16, 17. 19  &  so.  ante. 

^^  The  law  quoted  says,  upward*  of  seveoty  ydUrs  of  age. 

^b  ^  alao  in  civU.     Vide  the  law  quot^. 

y  3 
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I^d0.tit.|6. 
P.3. 
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p.  3. 

<it.l6.P.S. 


I^32.tlt.l6. 
P.3. 


L.2.tit.ll. 
Jiib.ll.  Kov« 
Rec. 

L.38.tit.l6. 
P.  3. 

I«.9.tit2. 
Lib.  4.  Not. 
Rec. 


this  act  or  proceeding  {Jnera  de  este  aeto\  the  whnesees  cannot 
be  interrogated,  unless  in  case  of  having  mistaken  the  qHestioti, 
or  given  an  equivocal  answer  {&  no  haberse  equivoeado  lapreguiia) 
or  the  judge  desires  the  witness  may  explain  any  doubtfiil  ex- 
pi'ession,  L.SO.  tit.  16.  P.  3.  7th,  The  depositions  or  exilmin- 
tions  roust  be  received  or  taken  after  contestation  of  the  suit^  and 
not  before,  unless  there  be  danger  of  the  death  or  absence  of  the 
witnesses,  in  which  case  tho  opposite  party  is  also  cited ;  and 
if  he  be  absent,  he  must  be  informed  of  it  within  a  year 
after  his  return ;  but,  in  criminal  causes,  this  previous  examina^ 
tion,  or  odperpeHtam  ret  memoriam,  does  not  take  place,unles8  on 
a  general  inquest,  de  qficio^^j  LL2.  &  S.  tit  16.  P.S. ;  to  which 
ought  to  be  added  the  other  cases  expressed  by  LL  4^  5^  6,  Sc  7. 
tit.  16.  P.S.,  in  which  witnesses  may  be  received  before  contest** 
tion« 

The  faith  or  credit  of  witnesses  consistmg  in  their  number, 
condition,  and  other  circumstances,  it  follows :  1st,  That  fiiith 
or  credit  is  only  caused  or  produced  in  a  suit  or  trial  by  two 
witnesses ;  to  prove  payment,  five^  are  required ;  to  a  testa- 
ment, seven^^  ;  and  if  the  testator  is  blind,  eight,  L.S2.  titl^. 
P.  S.  That  the  number  of  witnesses  for  each  different  question 
cannot  exceed  thirty ;  and  the  party  may,  leaving  out  as  many 
as  he  wishes,  substitute  as  many  more^^,  the  better  to  prove  his 
case,  L.7.  tit.  6*  Lib.  4.  Rec.  2d,  That  the  witnesses  who  skM 
disagree  with  respect  to  the  thing,  circumstances  of  place  or  time^ 
do  not  avail,  L.28.  tit.  16.  P»3.  dd,  That  the  judges  may  con- 
front the  witnesses,  if  they  shall  find  any  variance  b^ween  them, 
L.56.  tit  5.  Lib.  2.  Rec^  4th,  That  if  both  parties  adduce 
proof  by  witnesses,  it  is  seen  which  of  them  are  most  entitled  to 
faith  on  account  of  their  reputation,  fitness,  number,  &c. ;  and  in 
cases  of  equality^^  with  respect  to  them,  the  defendant  is  ac- 


^  On  a  general  inquest  (pesqidsa),  by  order  of  the  king.  Fide  the  two 
laws  quoted  in  the  text. 

s7  It  is  supposed  that  two  are  quite  sufficient.  Palacioi,  it  appears,  is  also  of 
this  opinion ;  and  he  adds,  various  authors  are  so  with  reference  to  L.  2.  tit. SI. 
Lib.  4.  Rec.  (L.l.  tit.  28.  Lib.  11.  Nov.Rec^ 

^  In  Trinidad,  by  Order  in  Council,  of  8th  June,  1816,  three  male  wit- 
nesses, domiciliated,  and  inhabitants  of  the  place,  are  sufficient  to  a  testaroenC 
or  last  will.    See  Appendix  M  &  Q. 

^  But  this  only  m  case  the  witnesses  first  presented  shall  not  have  been 
examined.     Vide  L.  2.  tit  1 1 .  Lib.  1 1 .  Nov.  Rec. 

30  Which  is  L.  9.  tit.  2.  Lib.  4.  Nov.  Rec. ;  but  which  does  not  apply. 

3'  The  law  cited  in  the  text,  to  wit,  L.  40.  tit.  16.  P.  7.,  says,  the  judge  shall 
attend  to  those  who  testify  the  more  credibly,  and  are  of  better  character, 
although  they  may  be  fewer  in  number.  But  if  they  are  equal  with  respect  to 
the  credibility  of  their  sayings,  the  judge  shall  determine  according  to  the 
majority  of  number:  if  they  are  equal  in  all  things,  he  must  acquit  the  de^ 
fendant ;  because  judges  ought  to  be  more  ready  to  acquit  than  to  condemo. 
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quitted 32^  L.40.  tit.  16,  R  3.     5th,  That  if  the  witnesses  do  not  L.40.tit.i6. 

agree,  those  are  to  l>e  believed  who  depose  best  to  the  fact^^  ; 

and  that  the  witness  who  contradicts  himself  in  his  declarations, 

is  not  entitled  to  faith,  L.4L  tit  16.  P. 3.    6th,  That  the  wit-  L.4i.dti6. 

nesses  received  before  arbitrators  (drbttros)  may  be  again  ex-     '  * 

amined  before  the  judge  3^,  unless  the  parties  have  stipulated  to 

the  contrary,  their  testimony  being  valid  ^*  if  they  have  died, 

L.S8.  tit.16.  P.3.  L.38.dti6. 

An  instrument  of  writing  {escrihtra)  is  every  deed  that  is  made  C«p.  s.  Of 
by  the  hand  of  a  public  escribano,  or  notary  of  a  corporation  or  instmmente*  *^ 
council  {c(mcejo\  or  sealed  with  the  seal  of  the  king,  or  other  (eacritu«»)  and 
authorized  person,  L.I.  tit.18.  P. 3.     Hence  arise  the  two  kinds  L.i.tit.i8.P.s. 
of  instruments  which  produce  faith  and  full  proof:  one  public, 
made  by  the  escribano  or  notary,  with  the  solemnities  prescribed      [  281  ] 
by  LI.  54.  &  114.  tit  18.  P.  3.,  L1.13.  44,  45,  56.  ^^&  47.  tit  25.  L1.54.&114. 

»  •  tit.  18  P  S         ' 

lib.  4.  Rec.,  and  explained  by  Pareja^  de  Instrum.  edict,  titl.  L.i.tit.23., 
lesol.  3.  §2.  ^n.57.  a/ 69. ;  another  authentic  (aulerUico),  which  Ll.i,  2.&4. 
is  that  sealed  by  the  king,  bishops,  prelates,  and  great  men  of  Nov.  Rec. 
the  kingdom,  L.114.  tit  18.  P.  3. 

Among  public  instruments  are  reckoned  those  which  are  made  §  i.  or  public 
by  escribanos  of  cabildo  for  thincrs  relatini?  to  them,  L.l.  tit.16.  fnd  authentic 

instnuneiitii. 

Ldb.4.  Rec.;  and  those  which  are  contained  in  public  archives,  L.i.tits. 
and  not  of  private  persons,  Pareja,  ibid.  titl.  resol. 3. & tit5.  ^^^'  ^^^* 
resol.  2.  §  3.  a  n.  28.  al  46.,  copies  of  which  must  come  accom- 
panied with  the  certificate  of  the  keeper  of  the  public  archives 
{kan  de  venir  accompafUzdas  del  archivero  pdblico%  who  declares  or  L.4.tlt2aP.3. 
certifies  to  have  copietl  them  by  order  of  the  king,  or  of  the  ma-  I-.^.tit.is. 
gistrate  who  may  have  authority  to  order  it,  L.4.  tit  20.  P.3.&  tit.2i.Lib'.5. 
U.  2.  &  4.  tit  1 5.  Lib.  2.  Rec.  Nor.  R«r. 

A  public  instrument  is  divided  into  three  classes;  the  original  52.  Whattl.c' 
draft,  register  or  protocol  {registro\  the  original  and  the  copy,  register  or  pro- 
The  register  is  the  original  draft  or  writing,  which  is  delivered,  giiud  and  copy 
and  remains  in  the  possession  of  the  escribano,  which  we  also  l^^^JilS^*^' 
call  protocol,  by  which  doubts  are  determined  that   may  be 


^  See  Colom,  de  Etcrib,,  torn.  1.  in  his  noia,  commencing  page  41.,  with 
respect  to  the  examination  of  witnesses. 

S3  This  is  not  a  clear  exposition  of  the  law  quoted.  Tide  L.  41.  tit.  16. 
P.  5.,  which  says,  that  when  the  witnesses  produced  by  the  contending  par- 
ties give  contrary  testimony,  those  are  to  be  believed  by  the  judge  who  appear 
to  incline  most  to  the  tnith,  and  whose  declarations  agree  most  with  the 
fiuTt,  &c. 

^  By  the  opposite  party. 

^^  Saving  the  right  of  the  opposite  party  to  except  (tachar)  thereto. 

^  Not  inserted  in  Nov,  Rec. 

#  Y  4 
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L1.8  &  9.  ti9.   ofFered  with  respect  to  the  instruments  whidi  are  copied  from  it^ 

Sfi  &4.tit.23.  ^^-  ^^^'  ^*^ ^^-  ^*  ^-J  ^^  ^1-  12. 13.  &  16.  tit  25.  Lib.  4.  Rec* 

lib.ia  Not.     The  deed  which  is  immediately  copied  from  the  protocol  is  the 

original,  which  causes  faith,  inasmuch  as  it  is  authorized  by  the 
public  escribano,  before  whom  it  passed,  or  by  him  to  whom  the 

L.6.tit3s.     :  protocols  of  the  latter  have  passed,  L.  14»  tit  23.  Lib.4w  Re&  ; 

nee. '       '       but  if  pother  escribano  copies  it,  with  the  authority  of  the  judge 

and  citation  of  the  party,  it  is  valid. 
The  tradado  is  called  the  copy  which  is  taken  from  this  ori^nal^ 
«  which  ought  to  be  done  with  the  same  circumstances  of  the 

L.  1 14. 1 18,      j^^gy^  L.  11 4.  tit  1 8.  P.  3. 

From  what  has  been  said  these  axioms  result ;  1st,  That  every 
public  instrument  must  be  signed  by  a  public  escribano  of  the 
appointed  number  of  the  towns  (de  ndmero  de  las  pueblos); 
2d,  That  it  does  not  produce  faith,  if  devoid  of  any  solemnity  ; 
3d,  That  the  weight  or  authority  of  a  public  instn^ment  is  de- 
rived among  us  from  the  protocol,  because  every  instrument  of 

jL.l.tit.29.         writing  (esa'itura)  made  without  this  is  null,  L.13.  tit  25.  Iib.4k 
Iib.l0.  Not.       t>  j  t    ^     .     ,^   t^  ^ 

Rec.  Rec.,  and  L.  9.  tit  1 9.  P.  3. 

L.9.t.i9.P.3.         From  the  first  axiom  it  is  inferred,  1st,  That  if  the  party 

takes  the  exception,  that  the  instrument  is  not  made  by 
[  282  ]      the  hand  of  a  notary,  this  throws  the  burthen  of  proof  on  the 

L.ii5.t.i8.       party  who  produces  the  instrument,  X4.II5.  tit  18.  P.  3.,  ex- 

^•^'  cept  in  the  five  cases  expressed  hy  Pareja^  titl.  resol.3.  §2» 

an. 50.  al  56*  2d,  That  the  deed  being  made  in  a  remote 
place  is  not  entitled  to  faith,  unless  it  is  certified  as  to  the  sig-r 
nature,  notarial  signet,  and  legitimacy  of  the  escribano,  by  two 
others  of  the  appointed  number,  or  by  authority  of  the  Judge. '"^^ 
3d,  Neither  is  tl)e  instrument  made  by  an  ecclesiastical  notary^ 
in  lay  or  profane  causes,  and  of  secular  jurisdiction,  entitled  to 

U.5&  2.tit.i4.  faith,  L.  32.  tit  3.  Lib.  1.,  and  L.19.  tit  25.  Lib.  4.  Rec.  3d,  That 

Xi9>  2.  Nov 

Itea         '       if  the  escribano  should  say  that  the  instrument  is  not  his,  he 

shall  be  believed,  if  the  contrary  be  not  proved ;  and  if  he  should 
confess  it,  although  the  witnesses  to  the  execution  of  the  instru* 
ment  deny  it,  he  ought  to  be  believed  if  he  is  of  good  character,, 
and  the  uistrument  agrees  with  the  register  or  protocol ;  but  the 
contrary,  if  the  escribano  is  of  bad  character,  and  the  instrument 

L.n5.  t.18.   ^  ^ade  a  short  time,  L.  1 15.  tit  18.  P.  3. 

On  the  second  axiom,  it  is  established,  1st,  That  the  instru-^ 


37  With  respect  to  the  form,  execution,  proof,  &c.,  of  deeds,  or  written 
instruments,  see  Proclamation,  5th  Fdbruary,  1814,  and  Order  ia  Council, 
6th  April,  1818,  Append.  O  &  P. 
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ments  or  deeds  in  which  are  wanting  the  names  of  the  contracting 
parties,  the  escribano,  witnesses,  signatures,  signets,  term  of  pay- 
ment {jplazo\  day,  month,  and  year,  and  the  matter  upon  which 
it  hath  been  covenanted  or  delivered,  are  not  valid  or  entitled  to 
fiudi;  or  also,  if  any  one  of  these  parts  is  obliterated  {rota\  or 
cancelled,  so  that  it  cannot  be  understood,  L. 111.  tit  18.  P.S. ;  L.iii.tis. 
but  if  the  true  meaning  of  the  deed  can  be  obtained,  aldiough 
it  is  obliterated  in  other  parts  which  are  not  substantial,  it  will 
produce  entire  proof,  LI.  7.  &  12.  tit  25.  Lib. 4.  Q«c.    2d,  That  J;.^f{-*-j^ 
the  exceptiofa  of  the  opposite  party,  as  to  the  fidsehood  of  the  tit,8s.ijb.io.' 
deed,  is  admitted,  and  may  be  proved'  before  the  sentence,  and  ^^'  ^^ 
even  after  it,  before  the  judge  of  appeal,  L.  116.  tit  18.  P.S.  L.116.  tis. 
Sd,  That  the  proof  of  this  falsehood  is  allowed  to  be  made  by     '^* 
another  instrument,  or  by  what  is  equivalent,  the  proof  of  two  ^^ 
witnesses,  L.  1 1 7.  tit  1 8.  P.8.,  and  also  by  the  comparison  (cGtgo\  p]  J,^^'*  ^*' 
of  deeds  or  instruments,  L.118.  tit.  18.  P.S.;  and  exclusively  L.118.  t.i8. 
xf  this  case,  proof  by  comparison  of  letters  is  not  admitted,  widh  i^n9,  t,i8. 
respect  to  promissory  notes  {vales\  and  other  private  writings,  P*s« 
L.  1 19.  tit  1 8.  P.  3.    Aut  3*  tit  3.  Lib.  3.  Rec.^^  L.i.tU.3. 

From  the  third  axiom  it  follows :  1st,  That  the  deed  made  by  Jf^^J  ?J^** 

,  ^    tit.7.Lib.5. 

the  same  escribano  who  made  the  protocol  will  not  produce  faith  Nov.  Rec 
without  the  assistance  of  the  latter,  Pareja^  tit  1.  res.  3.  $  1.  <i 
n.  9.  al  34.     2d,  That  the  instrument  found  in  the  possession 
of  the  party  is  not  presumed  the  original.     3d,  That  the  copy 
taken  from  a  protocol   spoiled  or  faulty  {viciado)^  or  wanting 
arfemnities  is  null  ^^  Pareja^  ibid,  a  n.  42.  al  45.      4th,  That      [  283  ] 
in  order  to  entitie  the  instrument  to  credit,  without  ^having  rela- 
tion to  the  protocol,  it  must  be  proved  that  the  latter  hath  been 
lost,  Pareja^  ibid,  d  n.  47.     5th,  That  if  there  are  two  instru- 
ments which  disagree  with  respect  to  the  same  thing,  recourse 
most  be  had  to  the  record  or  protocol  to  clear  up  the  doubt, 
Par^a,  f&W.  n.  48.  L.  9.  tit  19.  P.  3.     6th,  That  the  escribanos  L.9.ti9.P.s. 
must  not  alter  {romper)  the  protocol,  although  they  may  copy  (sa- 
quen)  the  instruments  in  public  form,  LI.  12  &  13.  tit  25.  Lib.  4.  Ll.6.&i.tit8a. 
Rec.     7th,  That  the  extract  or  copy  an  escribano  hath  drawn,  Rec, 


90  That  is,  In  case  the  alleged  false  instniment  is  not  made  by  a  public 
escribano;  otherwise,  L.  117.  tit.  18.  P.  5.,  quoted  in  the  text,  requires  four 
witnesses.  Palacios  refers  for  information  on  this  part  of  the  text  to  Curia 
FUipica,  p.  1.  §  17.  n.35.,  and  to  Muriilo,  tit.  De  Fide  Irutrwn, 
^  ^  Aut.  J.  tit.  2.  Lib.  3.  Rec.  is  contained  in  L.l.  tit.  5.  lab.  9.  and  L.  1. 
tit.  7.  Lib. 5.  Nov.  Rec;  but  they  do  not  apply. 

^  Paiacios,  referrii^  to  L.  1.  tit  25. Lib.  4.  Rec  [Vide  L*7.tk» 23.  Lib.  la 
Nov.  Rec],  savs,  that  aUhough  a  deed  or  instrument  be  null  in  all  ii»  parts,  its 
contents  may  be  proved  by  witnesses,  or  by  any  otb^  l^tl  mode. 
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Lib.  10.  Not. 
Rec. 
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L.119.titl8. 
P.S. 


without  being  asked,  from  the  protoool  whidi  ahoCh^  ntade^*  Js 
notprooi^  unless  the  authentic  origiiial  be  also  shown,*  iMrg^ 
tit.  1.  resoL  S.  $8.  &  n.8.  allS.  T%is  is  notuoderstood'of  the 
copy,  which  shall  have  been  made  by  the  "same  notary  who  has 
the  custody  of  the  protocol,  Ptar^a,  iiui.  num.  20.  a/ Mj-bat  if 
the  said  copy  should  not  have  relataontolheprotecol,  twit  to 
the  instrument^  it  is  not  entitled  to  faith,  Parga^ibid.  d  nam.  25. 
&  26.,  unless  it  be  found  in  a  public  archive,  Md.  num.  2T» 
8th,  That  copies  made  one  hundred  years  before^  the  qualiQr'of 
the  notary  not  being  evident,  nor  in  what  year  mad^  produce 
faith  on  account  of  the  difficulty  of  proving  ithe  said  quality,  iRs- 
rfipi,  ibid:  n.  59.  9th,  That  whenever  the  copy  of  the  instrument 
is  observed  to  be  taken  by  the  notary  without  any  sotemnity,  noir 
signature,  in  which  case  the  antiquity  does  not  produce  Jaitb,  the 
presumption  that  it  proceeds  from  this  antiquity  is  destroyed 'by 
eichibiting  the  copy  in  which  the  requisites  of  a  public  deed  do 
not  appear  to  have  concurred,  Pareja^  ibid,  d  num.  71.  al*JTii 
from  whence  some  limitations  are  collected;  10th,  That  the  copy 
of  a  copy  does  not  cause  faith  amounting  to  proof,  nor  does  it 
assist  in  proving,  Pareja^  tit.  1.  resol.  3.  $4. '^  num.  1.  tf/  7. ;  ob- 
serving the  limitations  in  the  following  numbers.  11th,  That 
the  original  instrument  or  copy  duly  taken  {legitimamente)  litMa 
the  record  or,  register,  will  not  produce  faith,  if  it  does  not  W 
forth  the  escribano  before  whom  it  passed,  and  contain  his  m^ 
brick  or  notarial  flourish  {signoY^^  L.12.  tit  25.  Lib.  4.  Rec. 

Ossides  public  and  authentic  instruments,  there  ere  dthivs 
made  or  executed  by  a  private  hand,  or  that  of  a  particular  indi* 
vidoal.  Such-  are  notes  of  hand  or  reo^izances  {ctmodmienios^ 
orders  ot  bills  {cedulas)^  promissory  notes  {vales\  acquittances 
{apochas\  books  of  account,  and  other  simple  wridi^s,  which 
are  otily  proof  against  tliose  who  make  or  execute  them.  '  From 
which  it  is  inferred,  1st,  That  a  private  writing  is  (xilyppoof 
when  acknowledged  by  the  party  himself,  or  proved  by  two 
witnesses,  present  at  its  execution,  who  may  declare  in  a  suit 
or  trial  at  law  to  have  seen  it  made  or  executed  ^^,  and  in  no 
other  way,  L.  11 9.  tit  18.  P.S.  2d,  That  things  written  in 
memorandum  books  or  registers  {cabreos)  do  not  afibrd  proof 
against  a  third  person ;  insomuch  that  if  one  about  to  die  orders 


<'  Palaaoi  observes,  that  L.13.  tit  25.  Lib.  4.  (L.6.  tit  25.  Lib.  10.  Nov. 
Rec),  cited  in  the  text,  does  not  render  the  or^sl  iastnunent  or  copy  nuil» 
by  reason  of  the  absence  of  the  escribano's  rubric  (tigno), 

<^  Either  by  the  party  himselfi  or  by  his  order.  Vide  the  law  quoted  in 
the  text,L.  119.  tit.  18.  P.  3. 
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it  to  be  written  that  a  person  is  indebted  to  him  ten  maravedis, 
and  his  heirs  prove  there  are  twenty  due^  the  writing  is  no  im- 
pediment  to  them,  L*121.  titl8.  P.  3.  Sd,  That  the  books  of  L.isi.tit.is. ; 
merchants,  which  ought  to  be  delivered  to  the  receiver  of  royal  ^"^ 
rents  whenever  they  require  them,  are  proof  with  respect  to  their 
merchandize,  sales,  &c  ^,  LL28,  24,  &  25.  tit.19.  Lib«9.  Rec^^ 
ich.  That  the  original  must  be  produced  ^^  by  the  party,  aiid 
not  the  copy  of  the  writing. 

The  fifth  species  of  proof  is  the  evidence  or  manifestation  of  Cap.6.  Of 
die  fiict  {eoidencia  de  hecho\  or  ocular  or  personal  view  or  in-  Sraoe^tibT 
qieetion  {xnsta  de  qjos),  which  is  made  by  die  judges  or  by  his  factor  penoiwl 
order,  with  respect  to  the  limits  or  boundaries  of  towns,  the  J^Tj.^"^^  ' 
pulling  down  houses  that  are  in  danger  of  &lling^^,  personal 
injories  {if^urias\  the  defloration  of  a  virgin,  and  other  similar 
things,  LL8.  &  IS.  dt.l4.  P.  S.  Ll.8.&i3.t.i4. 

Xlie  sixth  species  of  proof  is  that  by  presumpdoaor  suspicion.  Cap.  7.  Of  piioof 
which  only  takes  place  in  die  cases  directed  by  L.8.  dt.l4.  P.8.,  S^^SSSf*^ 
and  those  are,  1st,  With  regard  to  dominion  or  {iroperty  ;  for  L.8.tit.i4.P.3. 
he  who  proved  the  thing  to  have  been  his,  or  he  to  whom  it  hath 
been  delivered,   is  presumed  the  owner  undl  the  contrary  is 
proved,  L.10.  dt.l4.  P.  3.     2d,  There  is  also  a  presumption  in  L.iafit.i4. 
fiivour  of  the  heir  of  the  debtor  who  hath  been  released  from  the  ^*^* 
debt,  unless  the  creditor  prove  that  he  did  it  through  consider- 
ation or  regard  alone  to  the  debtor,  L.1 1.  dt«I4.  P.S.    Sd,  Sus-  L.ii.titi4. 
picicms  afford  no  proof  in  criminal  causes,  unless  where  the  hus-  ^*^ 
band  hath  prohibited  or  fori>idden  his  wife  to  speak  with  another 
man,  and  meets  them  alone  in  a  suspicious  place,  in  which  case 
he  may  call  upon  the  judge  for  the  infliction  of  the  penalty  of 
adnltery,  on  account  of  vehement  suspicion,  L.12.  tit  14.  P.3«      L.is.dt.i4. 

.TTiere  is  another  kind  of  proof  which  is  called  proof  by  &me,  ^-3. 
or  notoriety,  by  which  the  death  of  an  absent  person  is  proved  proof  bjfiune 
after  ten  years  are  passed,  and  in  addition  to  this  public  report  ^J^^^^  ^ 

^  Vide  Wood,  C,L,  book  4.  c.  2.  p.  S12,  313,,  as  to  proof  of  books  of 
account  of  merchants.  See  also  Cur,  FU.,  Lib.  2.  Com.  Ter,,  cap.  8.  tit.  lABros, 

«  Not  in  Nov,  Rec. 

^  All  original  deeds,  records,  or  protocoht,  must  be  produced  in  the  pre- 
sence of  or  by  the  officers  or  persons  to  whose  custody  they  are  by  law 
entrusted.  Falacios,  referring  to  L1.28.  tit.  22.  Lib.  2.,  and  79.  cap.  54. 
tit. 4.  Lib.  3.,  and  Auto  4.  tit.  1 1 .  Lib.  2.  Rec.,  {vide  L.  1 5.  tit.  10.,^  and  L.  1 1, 
tit.  98.  Lib.  1  i.  Nov.  Rec.)  states  to  this  efiect :  and  adds,  that  private  parties 
Utigating  may  be  compelled  to  produce,  in  court,  ori^als  of  deeds  or  writ- 
ings in  their  possession,  under  a  correspoocfing  citation,  or  subpoena  dvcet 
t^um,  as  the  English  lawyer  would  say. 

^  The  word  used  in  the  text,  is  simply  **  edifidos^*  bat  a  reference  to  L.  1  J. 
tit  14.  P.  3.,  quoted,  will  show  the  translation  con?e3rs  its  meaning. 
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L.14.t.l4.  P.S. 

L.15.t.l4.P.3. 

Cap.  9.  Of 
termi  proba- 
tory. 


L.I.t.l5.P.S. 


L.S.t.l5.P.3. 

L.3.titS. 
Lih.ll.  Mcyr. 
Rec. 

L.I.titia 
Lib. II.  Nov. 
Rec. 

L.9.tit.ll. 
Lib.1}.  NpT. 
Rec 


L.  3.  tit.  13. 
Lib. II.  Not. 
Rec. 


or  &me,  the  country  is  distant ;  but  if  another  sort  of  proof  of 
the  propinquity  of  the  place  where  they  say  the  party  died  can 
be  adduced)  then  the  proof  of  mere  report  and  fiune  ong^t  not 
to  be  admitted,  L.14.  tit.14.  P.  S.  Lastlyi  Every  thing  apper- 
taining to  law  (derecho)  is  proved  by  the  law  of  the  kingdom^ 
and  not  by  foreign  ]aw^%  L.15.  tit.14.  P.  S. 

In  order  for  the  suit  to  be  received  for  proof  by  any  of  die 
modes  or  kinds  which  we  have  explained,  the  judge  assigns  a 
certain  term,  which  is  called  probatory,  and  is  the  space  or 
period  of  time  whidi  the  judge  allows  the  parties  to  answer,  mr 
prove  what  is  alleged  in  the  suit  when  it  hath  been  denied,  L.K 
tit.  15.  P.S.  Hence  it  is,  1st,  That  during  this  probatory  term 
nothing  new  may  be  introduced  or  done  in  the  suit,  L.2.  tit.  15. 
P.  3.  2d,  That  this  term  is  common  to  the  plaintiff  and  de-> 
fendant,  LI.  2.  &  3.  tit.  8.  Lib.  4*.  Rec.  ^^  3d,  That  it  be  ooih 
formable  to  what  the  law  provides ;  that  is,  in  suits  within  the 
ports  {puertos)  for  eighty  days,  and  beyond  or  without  them  for 
one  hundred  and  twenty,  L.l.  tit.  6.  Lib.  4.  Rec.  ^th.  That 
the  term  be  peremptory,  so  that  having  expired,  and  publication 
made  of  the  proofs,  no  more  proofs  can  be  received^^,  L.5.  tit  6. 
Lib.  4*.  Rec.,  unless  the  party  be  entitled  to  the  privilege  of 
restitution^  which  he  must  pray  to  prove  within  fifteen  days  after 
die  term  \  and  the  period  for  which  it  is  to  be  granted  must  be 
one-half  of  the  term  that  was  allowed  for  the  principal  or  ori- 
ginal proof:  and,  in  this  case,  the  penalty  ordered  by  the  judge 
is  deposited,  L.3.  dt.8.  Lib.  4.  Rec.  5th,  That  if  witnesses 
must  be  received  who  are  beyond  sea,  six  months  are  given,  as 
an  extraordinary  term,  the  party  swearing  and  naming  die  wit^ 
nesses,  and  depositing  the  expenses ;  which  term  may  be  ex«f 


47  Except  in  suits  between  foreigners  relating  to  contracts  made  on  pro- 
perty in  a  foreign  country.  Vide  L.  15.  tit.  14.  P.  5.,  quoted  in  the  text. 
Palacios  adds,  to  the  law  cited  in  the  text,  a  reference  to  L.  31.  tit.  14.  P.  5., 
L.15.  tit.  1.  P.  1.,  and  Auto  2,  tit.  1.  Lib.  2.  Rec.  {Vide  L.ll.  and  notat 
2  &  3.  tit.  2.  Lib.  5.  Nov.  Rec.) 

^^  L.  2.  tit.  1 2.  Lib.  1 1 .  Nov.  Rec.  does  not  appear  to  apply :  the  title  of  the 
law  is  ''  The  mode  of  proposing  exceptions  (tachas)  to  witnesses,  in  order  to 
their  being  admitted."  L.  3.  tit.  13.  Lib.  1 1.  Nov.  Rec.  does  seem  to  support  the 
position,  although  the  title  of  this  last  law  is  '*  The  time  in  which  restitution 
in  integrum  must  be  demanded  by  privileged  persons :"  but  vide  on  this  law, 
being  L.  3.  tit.  8.  Lib.  4.  Rec,  Azevedo,  num.  45.  et  seq. ;  and  also  the  same 
author,  on  L.  1.  tit.  6.  Lib.  4.  Rec,  (which  is  LI.  1.  &  3.  tit.  10.  Lib.  1 1.  Nov. 
Rec.)  num.  5.  p.  131. 

^^  That  is^  by  witnesses.  Palacios  here  observes,  that  proof,  hy  deeds  or 
instruments,  is  received  under  the  oath  prescribed  by  L.  1 .  tit.  2.  Lab.  4.  Rec 
(L.  1.  tit.  3.  Lib.  11.  Nov.  Rec),  af^  the  publicaUon  of  proof  of  witnesses^ 
until  the  conclusion  of  tbis  cause.  ^ 
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Mkded  6r  ahortened  bjr  the  judge,  according  to  distance  and  cir-  L.3.tit.ia 
camstances,  L.I.  tit.  6.  Lib.  4.  Rec^    6th,  That  this  ultra-marine  Rec.   '    ^ 
teem  must  be  prayed  tc^ther  or  at  the  same  time  with  the  ordi- 
Boyterm,  and  not  afterwards,  L.3.tit.6.  Lib.4.Rec;  nor  is  it  J':?-?,*'^^^ 

Ill  1    11  S.1    1         •  .  Lib.ll.  Not, 

gcaated  unless  the  party  shall  prove^'  that  those  witnesses  were  at  Rec. 

the  time  in  the  place  where  the  iact  happened,  L.  2.  tit  6.  Lib. 4.  L.a.titio. 

Bee.    7th,   That  these  same  probatory  terms  run  in  criminal  R^e. 

causes,  L.4.  titlO.  Lib.4f.  Rec.^^    8th,  That  they  may  be  granted 

three  times :  but  in  order  for  the  second  term  to  be  granted, 

the  necessity  must  be  assigned  and  proved ;  and,  for  the  third, 

it  is  necessary  that  evidence  be  given  of  the  impediment  which 

prevented  the  party  from  adducing  the  proof  in  the  second  term, 

L.3.  tit.15.  P.  3.^^  L.3.t.i5.P.s. 

The  probatory  term  having  expired,  the  party  prays  publica-  Cap.ia  Of  the 
tion  of  proofe,  and  the  allegations  upon  the  proo&,  or  bienpro-  pj^^**^°^ 
bado^*y  are  made,  the  witnesses  being  objected  to  (tachandose)      [  286  ] 
within  six  days ;  and  if  the  objections  shall  appear  conclusive, 
the  judge  decides  that  they  be  received  for  proof  within  a  peremp- 
tory term,  which  must  be  half  of  that  assigned  for  the  principal 
proof;  the  judge  not  being  able  to  shorten  nor  extend  it^^  nor 
to  allow  the  privilege  of  restitution,  in  order  to  oppose  objections 
(tacktu)  either  in  the  first  or  second  instance,  L.l.  tit. 8.  Lib.4f.  jjb'li*  Nor 
Bee ;  but  it  is  to  be  observed,  that  the  suit  cannot  be  received  Rec 
for  proof  of  tachasj  after  fifteen  effectual  days  have  elapsed'^^ 
L.3.  tit  8.  Lib.  4.  Rec.     Finally,  if  there  be  no  publication  of  L.s.titi3. 
proofs,  the  suit  is  considered  as  concluded,  if  a  tradado  ^^  be  ii^e.  '       '  ' 
given,  and  the  opposite  party  accused  of  contumacy. 

The  proof  with  respect  to  the  possession  of  nobility  consists  Cap.ii.  Of 
in  the  evidence  of  its  possession  by  the  litigant  party,  his  father  H^ThicUlguia). 
and  grandfather,  for  a  series  of  years,  in  places  where  they  have 
lived ;  and  if  that  of  the  grandfather  was  very  ancient,  it  will  be 


^  Also  vide  L.  2.  tit.  10.  Lib.  1 1.  Nov.  Rec.  By  L.  IS.  tit.  5.  Lib.  9.  Rec., 
de  las  Ind.y  if  the  proof  required  be  from  the  Indies,  the  term  is  a  year  and 
a  half  for  New  Spain,  two  years  for  Peru,  and  three  years  for  the  Philip- 
fnnes. 

^1  And  that  within  thirty  days.  Vide  L.  2.  tit  10.  Lib.  1 1.  Not.  Rec,  ad  Jin, 

»  Not  in  Nov.  Rec, 

^3  The  provisions  of  this  law,  as  also  of  L.  23.  tit  16.  P.  J.,  with  respect  to 
the  granting  three  terms  of  proof,  &c.,  are  altered  by  L.  1.  tit  10.  Lib.  11. 
Nov.  Rec,  which  fixes  one  peremptory  term :  and  vide  1st  Canada  Jur,  Ch.^ 
p.  96.  n.  4-10. 

M  Duceptaiio  cauMS. 

^»  The  judge  may  shorten  but  not  extend  it.    Palacioi  (2). 

M  With  respect  to  persons  entitled  to  restitution  m  integrum^  vide  the 
law  quoted  in  text. 

»  That  is,  of  the  petition  of  the  party  praying  to  the  efiect  Vide  the  law 
quoted  in  the  text 
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sufficient  that  the  witnesses  depose  as  to  hearsay  and  public 
report.  As  regards  the  question  of  property,  the  sons  or  grand- 
sons, &c.  of  those  who  have  obtained  letters  patent  {executoria$\ 
ought  to  appear  within  fifty  days  after  being  served  with  the 
order  to  contend  with  the  fiscal  of  his  majes^,  according  to 
1x4^617,899.  what  is  directed  with  sufficient  extension  by  L1.8.  14,  15,  I69  17* 
li'i^&n!^    27.  so.  SS,  S4f,  S5,  S6,  &  37.  titll.  Lib. 2.  Rec. 

tit.'s7.  Lib.  11. 
No?.  Bee. 
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TITLE  VIII. 

OF   SENTENCE. 

Sentence  is  the  order  or  decree  which  the  judge  may  make  Oip.i.  Whttfs 

with  respect  to  any  of  the  parties  by  reason  of  the  suit  which  J^"j^2l 

they  prosecute  before  him,  L.  1.  tit.22.  P.S.     It  is  distinguished  L.i.ttt.2S.P.d* 

by  interlocutory  and  definitive,   the  former  is  given  upon  a 

certain  incidental  matter  of  the  suit,  and  not  upon  the  principal 

demand;   the   latter  is  that  which  puts   an  end  to  the  suit, 

absolving    or  condemning    the    defendant,  L.2.  tit.22.  P.S. ;  r2tlt.«Ps 

wherefore  the  first  may  be  altered  or  amended  before  definitive 

sentence,  and  may  be  given  in  writing  or  verbally,  L.2.  tit  22.  L.2.tit.5MLP.s. 

P.  S.     The  second  as  an  object  of  administration,  is  found  to  be 

established  on  the  following  principl^.     1st,  That  the  sentence 

must  be  given  by  the  judge.    2d,  That  it  must  be  conformable 

to  law  and  to  the  proceedings.     Sd,  That  by  it  an  end  is  put  to 

the   suit.     4th,  Tliat  once  given   it  must  be  published   and     [  289  3 

solemnly  pronounced.     5th,  That  having  passed  into  a  thing 

adjudged  (cosajuzgada)  it  is  firm  and  valid. 

From  the  first  principle  it  is  Inferred,  1st,  That  the  sentence 
alone  is  valid  which  is  given  against  a  person  subject  to  the 
jurisdiction  of  the  judge,  LI.  12.  &  15.  tit.22.  P.S.     2d,  That  it  IX12.&IS.  ' 
is  not  valid  against  a  dead  person,  except  in  the  case  of  treason,  tit.8s.P.a. 
regarding  the  bad  reputation  of  a  person,  &c.,  L.15.  tit  22.  P.S.  L.i5.t.S8.P.s. 
nor  against  a  spiritual  thing,  a  person  under  twenty-five  years  of 
age,  one  non  compos  merUisj  &c.,  without  their  curator,  except  it 
were  favourable,  L.  12.  tit 22.  P.S.     Sd,  That  if  many  judges  L.is.t.S5LP.s. 
be  required  to  pass  sentence  or  give  judgment,  it  is  not  valid  if 
one  be  absent,  L.17.  tit 22.  and  L.4.  tit 26.  P.S.     4th,  Nor  if  L.i7.t.22.& 
there  be  a  disagreement  with  respect  to  acquittal,  although  in  a  L.4.t.8o.P.3« 
criminal  cause  the  judgment  of  those  who  acquit  will  avail  ^, 
L.18.  tit 22.  P.S.     5th,  That  if  the  sentence  should  turn  upon  L.i8.t8S.P.s. 
the  determination  of  quantity,  that  given  for  the  lesser  sum  will 
be  valid  %  because  all  agree  upon  that,  L.17.  tit  22.  P.S.     6th,  L.i7.tss.P.s. 


*  In  feyour  of  HbertVy  life,  &C.,  but  then  the  number  in  these  cases  inust  at 
least  be  equal,  for  the  law  quoted  (L.  18.)  says,  that  the  plurality  of  opinions 
shall  determine  the  question  of  acquittal  or  condemnation. 

ft  This  also  requires  an  equality  of  votes  in  the  judgest  Vide  L.  17.  titS2. 
P.  3.  quoted. 
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That  the  sentence  of  him  who  cannot  be  a  judge,  or  who  has 

not  authority  to  give  it,  is  not  valid,  L.  12.  tit.  22.  P.  3.  7th, 
L.i3.t.ss.P.s.  That  if  the  judge  entertain  a  doubt  with  respect  to  the  decision, 

he  may  refer  the  cause  to  the  superior  court,  citing  the  parties, 

in  which  interval,  if  the  judge  who  referred  it  hath  given  sen- 
L.ii.t.8S.P.3.  tence,  it  will  be  valid,  L.  11.  tit*  22.  P.  3. 

From  the  second  principle  it  follows,  1st,  That  the  sentence 

given  upon  a  thing  not  demanded  or  prayed  for  is  not  valid ; 

and  thus  if  a  person  demand  generally  a  horse,  and  the  judge 
L.i6.t82.P.s.  points  out  or  specifies  one,  it  is  not  valid,  L.  16.  tit. 22.  P. 3. 

2d,  That  it  must  be  conformable  to  the  terms  of  the  demand, 
L.i6.t.S8.P.3.  ^d  what  is  there  alleged  and  proved,  L.  16.  tit 22.  P.  3.;  but 

sentence  may  be  given  without  the  whole  truth  appearing,  in  the 
L.7.t.S2.P.3.     cases  expressed  by  L.7.  tit.  22.  P.  3.,  and  in  these  it  is  to  be 

observed  that  the  party  is  condemned  in  costs,  if  he  was  actuated 
L.8.t.23.P.3.     by  malice  %  L.8.  tit22.  P.3.     3d,  That  the  sentence   against 

law,  justice,  or  good  manners  is  null,  and  there  is  no  necessity 
ia,i.&i8.t22.  for  an  appeal  in  order  to  set  it  aside ^  LLl.  8c  12.  tit. 22.  and 
L.3.t.26.P.s.     L.  3.  tit  26.  P.  3.   4th,  That  the  judges  in  giving  sentence  regard 

the  truth  which  appears  from  the  proceedings,  and  not  the  want 
L.fi.iti9.  of  matters  of  form^  and  order  of  process  or  trial,  L.  10.  titl7« 
Lib.  11.  Nov.     Ljjj^  4,^  TXj&c,     6th,  That  the  inferior  judges  cannot  have  reporters 

(relatores) ;  and  must  themselves  see  the  proceedings,  and  not 

decide  by  the  report  of  the  escribano,  unless  the  parties  are 
L.3.tit.i6.         present,  L.27.  tit  17.  Lib.  2.  Rec.  ^  L.6.  tit  9.  Lib.  4.  Rec 
S^ec.  '       *  From  the  third  principle  it  is  deduced,  1st,  That  the  sentence 

C  290  3  must  be  certain  and  just,  L.  3.  tit.  22.  P.  3. ;  and  thus  the  quantity 
L.3.t.ss.P.3.  j^^^  ^  expressed,  or  at  least  with  relation  to  that  which  is 
L.i6.t23.  P.s.  written  in  the  proceedings,  L.  16.  tit  22.  P.  3.  2d,  That  the 
L.i5.tss.  P.s.  party  must  be  condemned  or  acquitted,  L.  15.  tit  22.  P.  3*     3d9 


3  The  general  rule  as  to  costs  is,  that  the  vanquished  party  shall  be  con- 
demned to  pay  thera,  unless  he  had  just  cause  of  Ittigatin^r,  the  decision  uf 
which  is  at  die  discretion  of  the  judge.  Vide,  as  to  costs,  Faria,  add.  ad.  co* 
fforrub.  torn, 5.  c27.  p.  165.,  and  particularly  n.l — 11.  151.3 — 10.28.  32.; 
Teatro  de  la  Leg.  de  Etp.  i  Ind,  tit.  5.  Condenacumet ;  Febrero,  Ad.  torn.  6. 
p.  518»  5H.  n.372.  Ll.39. 42,  43.&  45.  tit.2.  L.  10.  t.3.  U.3.  8, 9  &  10.  dt23. 
rart.  3.,  and  tit.  19.  Lib.  11.  Nov.  Rec;  also  Curia  FU,  p. 44.  n.5.  and  p. 48. 
n.25.  As  to  costs  on  appeal,  vide  h.27.  tit. 23.  P. 3.  Greg.  Lop,  gl.  5.  litdL 
and  as  to  requiring  security  for  costs  where  plaintiff  has  no  real  property  in 
the  juriscUction,  vide  L, 41,  tit.2.  Part.  3.,  also  Febrero,  Adic.  torn. 3.  p. 238. 
n.S0. 

*  Qtuere, 

^  But  th^  attend  to  t!ie  want  of  matters  of  substance,  such  as  want  of 
dtation,  defect  of  proof,  &c.   Palaciot  (2)  to  this  effect. 

^  Not  in  Nov,  Rec,  Palaciot  says  it  should  be  L.17.  t.l7.  Lib.  2.  Rec. 
[L.3. 1 16.  Lib.  11.  Nov.  Rec.] 
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That  it  is  not  valid  when  pronounced  conditionally  ^,  {por  can*- 

dician)j  or  on  security  (^n;;^^),  L.  1 4f.  tit. 22.  P.  3.     4th,  That  Ii.l4.t22.P.s. 

judges  in  giving  sentence  with  respect  to  the  condemnation  of 

firoits  (Jrutas\  must  estimate  them,  L.52.  tit.  5.  Lib.  2.,  and  L.2.  L.6.titi6., 

tit.  9.  Lib.  3.  Rec.  libiu . W 

On  the  fourth  principle,  it  is  established,  1st,  That  the  deli-  B«c. 
nitive  sentence  ought  to  be  pronounced^,  on  the  petition  of  the 
party,  within  twenty  days,  and  the  interlocutory  within  six,  under 
a  penalty  of  fifty  ^  maravedis  to  the  exchequer  {camara\  and  pay- 
ment of  costs  ^^  and  damages,  L.  1.  tit  17.  Lib.4.  Rec.  2d,  That  x.  i.titie. 
before  it  is  pronounced,  citation  should  be  made  to  the  parties,  Lib.ii.  Nor. 
to  bear  it  within  the  time  appointed  by  the  judge;  and  if  only 
one  of  them  shall  attend  or  obey,  it  shall  be  given  in  clear  or 
intelligible  words,    and  shall   be  fead  »»,    L.  5.  tit  22.    P.  3.  L.5.tit2«.P.3. 
Sd,  That  although  the  plaintiff  be  absent,  the  term  appointed 
for  proof  having  expired,  the  judge  may  pronounce  definitive 
sentence,  according  to  the  merits  of  the  proceedings ;  and  if  this 
hath  not  expired,  he  may  decide  upon  other  points  and  costs,  but 
not  on  the  demand,  so  that  the  plaintiff  afterwards  appearing, 
shall  be  able  to  institute  a  new  demand ;  but  without  availing 
himself  of  the  proofs  adduced  in  the  first  suit,  L.9.  tit.  22.  P.  3.  L.9.tit.2«iP.s* 
4tb,  That  if  the  defendant  does  not  obey,  and  the  term  hath  ex- 
pired, the  judge  gives  sentence^  and  although  he  may  absolve 
or  acquit  him,  he  shall  pay  the  costs  for  his  contumacy  or  de- 
£siult,  L.  10.  tit 22.  P.  3.    5th,  That  the  sentence  must  be  writ-  L.iat,22.P,9. 
ten»  unless  it  be  with  respect  to  a  cause  of  ten  thousand  m/zra- 
vedisy  and  under,  which  the  judge  shall  be  allowed  to  pronounce 
verbally,  LL6.  &  12.  tit  22.  P.  3.;  and  with  respect  to  the  mode  Ll.6.  &  13. 
in  which  oidors  must  vote  and  write  their  sentences,  L.42.  et  i^^^{^ 
tea.  tit  5.  Lib.  2.  Rec.  treat     6th,  That  the  sentence  must  be  Ltt>.5.  N<wr. 

.  .  Rec 

pronounced  at  a  time  not  prohibited,  and  in  a  decent  or  proper 

place,  L.12.  tit  22.  P.3.  L.i2.t.22,P.s. 

From  the  fifth  principle,  it  arises,  1st,  That  the  sentence  may 


1  Palaciot  says,  it  is  valid,  though  the  judge  ou^ht  not  so  to  pronounce  it, 
if  not  appealed  from,  and  will  in  such  case  oass  into  the  authority  of  a  case 
m^udgiea  (eota  juzgada).  If  appealed  from  tor  the  reason  in  question,  the 
oourt  of  appeal  may  revoke  it  on  such  ground.  The  learned  professor  refers 
to  L.  14.  tit.  22.  P.3.  cited  in  the  text 

*  After  the  conclusion  of  the  proceedings  or  suit 

*  Fifty  thousand,  according  to  L.  1.  tit  17.  Lib.  4.  Rec.  (L.  1.  tit  16.  Lib.  1 1. 
Nov.  Rec.^  Palaciot  (2). 

^^  Which  shall  be  doubled  {dobladas),  according  to  the  law  ouoted. 

"  When  this  law  was  enacted,  the  lawgiver  contemplated  tne  posdbiKty  of 
m  person  being  appointed  a  judge  who  could  not  read,  or  oerhaps  was  blind ; 
lor  it  says,  the  sentence  shall  be  read  publicly  by  the  judge  if.  he  can  read ; 
aad  if  h«  does  not  know  how,  by  some  other  person  for  nim. 

2 


338  Of  Sentence:  .  [-Book  III. 

pass  into  a  thing  adjudged  within  sixty  days,  in  which  term  the 
party  may  allege  nullity,  and  from  the  sentence  given  thereon,  a 
supplication  or  appeal  ^^  may  be  had,  but  the  party  is  not  allowed 

L.i.tit.18.        to  allege  nullity  a  second  time;  L.2.  tit.  17«  Lib. 4.   Rec.  de^ 

L^.ii.  Nov.  claring  that  in  suits  of  Meen  hundred  maravedisj  and  the  law  of 
[  291  ]  Toro  that  from  sentences  which  shall  be  given  in  the  audiencias 
on  revision  {A  revista),  or  from  which  there  is  no  appeal,  nullity 
cannot  be  alleged  at  any  time  ;  and  that  the  nullity  which  shall 
be  alleged  against  a  sentence  in  a  cause  of  first  cognizance  {de 
vista\  or  on  revision  {revista\  from  which  there  shcdl  be  a  sup- 
plication in  that  of  fifbeen  hundred  {d^  mitte  y  qutnientas)^  must 
be  treated  of,  or  discussed  together  with  the  principal  matter, 

iln!s«r.     L.4.titl7.Lib.4.  Rec. 

Rec  2d,  That  the  above  mentioned  term  having  expired,  the  sen- 

tence cannot  be  revoked,  unless  it  were  given  through   false 

L.i3.t.22.P.s.  proofs,  L.  18.  tit.  22.  P.  S.;    in  which  case  it  may  be  revoked 

within  twenty  days  ^^,  after  the  expiration  of  which  it  becomes 

L.i2.t.26.P.d.  firm  and  irrevocable,  L.  12.  tit. 26.  P. 3. 

3d,  That  the  sentence  is  revoked  for  being  contrary  to  law,  or 
for  manifest  nullity,  and  for  want  of  formalities  prescribed  by 

Ll.s,4,5.tit26.  law,  L1.3,  4.,&5.  tit.26.  P.  3. 

4th,  That  it  may  be  set  aside  on  account  of  a  fine  being  im- 

lK4.tit.«2.P.3.  posed  on  one  who  is  not  able  to  pay  it,  L.4.  tit. 22.  P.3. 

5th,  On  account  of  restitution  being  demanded ;  which  the 
attornies  or  guardians  of  a  minor  may  do,  citing  the  opposite 
party ;  by  power  or  force  of  which  restitution,  nothing  is  done  or 
pursued  in  the  cause:  and  if  the  suit  commenced  while  the 
person  was  a  minor,   and   sentence  hath  been  given  after  his 

L.2.tit25.P.3,  majority,  restitution    does    not    take   place,    L.2.  tit.  25.  P.  3. 

This  must  be  demanded  before  the  judge  who  gave  the  sentence^ 
or  his  superior,  shewing  that  there  was  error,  and  **  that  new 

L.3.tit25.P.3.  proofs  have  been  discovered,  L.  3.  tit.  25.  P.  3. ;  and  it  must  be 

X.  1  tit  25  P  s    S^^^^^^9  although  the  curators  pursue  the  cause,  if  they  did  not 

lJ5.tit.13.         appeal,   L.  1.  tit.25.  P.3.     But  there   is  no  restitution  against 

J^i  1.  Nov.     sentences,  from  which  no  supplication  lies,  L.  11 .  tit  1 7. Lib. 4.  Rec 

6th,  That  the  defendant  being  acquitted  and  declared  free 
from  the  demand,  this  sentence  cannot  be  revoked,  unless  a  right 
to  do  so  hath  been  reserved,  L.9.  tit.  22.  P. 3,  ^^ 

!^  As  to  appeal  and  the  rules  in  respect  thereto,  see  Append.  T  &  Z ,  also  Q. 

•3  Read  years. 

'*  Or,  according  to  Palacios  and  to  L. 3.  tit.25.  P.  5.  cited  in  the  text 

>^  This  law  does  not  apply.  See  the  law  cited  which  relate  to  the  case 
of  nonsuit,  and  regulates  tne  payment  of  costs  by  plaintiff  in  bringing  new 
suit  or  action.  Palaciot  here  observes  diat  it  is  not  intelligible  whether  the 
text  means  the  demand  or  the  sentence  cannot  be  reveled.  He  alio  refers 
to  the  law  there  cited. 
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Hence  it  follows,  7th,  That  no  one  can  abrogate  or  re* 
form  the  sentence,  but  the  king;  and  if  the  judge  has  not 
decreed  with  respect  to  the  costs  and  fruits,  he  may  correct 
it  within  the  day,  and  not  afterwards,  L.  S.  tit  21.  *^  P.  3.  L.3.tit.22.P.3. 

8th,  That  the  sentence  of  arbitrators  given  against  that  of  the 
judge,  may  be  revoked,  L.4.  tit  22.  Lib.  4*  Rec.  ^^ 

9th9  That  the  cause  of  nullity  against  the  sentence  must  be 
conducted  before  the  judge  who  gave  it,  although  it  be  appealed 
from,  ^^  if  the  right  of  opposing  the  said  exception  hath  been 
reserved  to  the  party,  L.2.  tit  26.  P.  3.  L.fi.tit.26.P.s. 

The  sentence  then  having  passed  into  a  thing  adjudged,  1st,  It  c^^g.  Of  he 
ought  to  be  carried  into  execution  within  ten  days,  if  it  is  with  ezecutioaorclM 
respect  to  a  debt ;  and  if  with  respect  to  dominion  or  in  a  cri- 
minal matter,  without  delay,  *^  L.5.  tit  27.  P.  3.,  so  that  no  one  L.5.tit.«7.P.3. 
can  impede  its  execution  under  pain  of  losing  his  property,  L.8,  Lib.ii.  No?, 
tit  1 7.  Lib.  4.  Rec.  ^^' 

2d,  The  same  persons  who  gave  the  sentence,  or  their  supe- 
riors, ought  to  order  ics  fulfilment,  and  if  the  property  was  si* 
tuate  in  another  part,  the  fiilfilment  belongs  to  the  judge  of  that 
jurisdiction,  L.  1.  tit  17.  Lib.  4.  Rec.  L.i.titw. 

Sd,  The  sentence  confirmed  by  the  superior  judge  must  be  Reel 
executed  bv  the  judge  who  cave  it,    L.6.  tit  17.  Lib.  4.  Rec.       h^ft'^l; 

M  ^     ro  1  *^,    ^       .       ^  ,        ,       ,  Lib.  11.  Not. 

4tn,  it  the  condemnation  comprehends  the  pajnnent  or  per-  Rec. 
fermance  of  the  entire  debt  or  thing  by  many  or  several  persons, 
it  is  executed  on  the  property  of  either  of  them,  and  if  it  does 
not  so,  the  execution  must  be  levied  on  the  property  of  all  pro- 
portionably  {por partes),  L.4.  titl7.  Lib.4.  Rec.  L.2.titi8. 

5th,  The  sentence  given  by  arbitrators  {arbitros\  must  be  Rec. 

executed  by  the  judge  before  whom  execution  shall  be  prayed, 

the  judge  acknowledging  the  legitimacy  thereof,    L.  4.  tit.  21.  J^^*^*^ 
Y  .1     -    T»  Liib.ll,  Not. 

Lib.  4.  Rec.  Rec. 


•«  Tit.22.  Pa/aciM(l). 

^7  This  law  is  not  inserted  in  the  Nov,  Rec.  Paladot  says,  L.4.  t.21. 
yb.4.  (L.4. 1. 17.  Lib.  11.  Nov.  Rec.)  is  meant. 

i>  Palacios  says,  it  must  be  before  the  judge  of  appeal,  unless  as  is  stated  in 
the  text,  the  right  should  have  been  reserved  to  argue  it  before  the  judge 
who  pronounced  it ;  and  that  it  is  stated  by  CanatUh  Ifut.  Prac,  Juic.  Gv,  P.  2. 
C.  1.  to  be  most  suitable  for  all  parties  to  submit  the  nullitv  and  the  appeal 
together  as  principals,  in  order  that  they  may  be  discussed  and  decided  at 
the  same  time  in  the  superior  or  appeal  court.  Vide  Order  in  Council,  16th 
September,  1822^  cl.5.  Appendix,  appointing  a  new  court  for  the  trial  of  civil 
matters  at  Trinidad,  adopting  thb  course  ofprocedure.     App.  Q. 

*0  Palacios  says,  the  judse  may  enlarge  the  time.  He  reters  to  L.  17.  tit.  3. 
P.3;  L.5.  tit.  27.  P.  3.  and  £•  51.  D,  de  rejudkai,  and  cap.  Ji5.  extra  eodem,  tit* 
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OF   APPEAL    AND   SUPPLICATION. 

Cap.i.Ofap-  In  order  that  parties  may  not  receive  prejudice  through  tbe 
P^ljjfy**^  malice  or  ignorance  of  judges,  the  remedy  of  appeal  *  hath  been 
which  it  is  invented,  which  is  the  complaint  that  any  of  the  parties  prefers 

founded.  against  the  sentence  or  decision  given  against  him,  calling  for 

L.i.tit.sa.P.s.  and  having  recourse  to  the  redress  of  the  superior  judge,  L.l. 

tit  23.  P.  3.  On  the  nature  of  appeal,  three  principles  are 
founded;  1st,  That  it  must  be  interposed  from  an  inferior  to  a 
superior  judge.  2d,  That  those  who  feel  themselves  aggrieved, 
may  appeal.  Sd,  That  it  must  be  lawfully  interposed,  con- 
ducted, and  prosecuted.  From  the  first  principle  it  is  inferred, 
1st,  That  an  appeal  may  be  made  from  any  of  the  ordinary  and 
delegated  judges,  but  not  from  the  supreme  tribunals,  by  reason 
L.i7.tS3.P.d.  Qf  tijgjj.  excellence  and  superiority,  L.l 7.  tit 23.  P. 3.     Thusi 

therefore,  according  to  our  law,  the  appeal  is  from  the  ordinary 

judges  to  the  audiences  or  chanceries  of  the  districts  in  which 

Lib.5.  Nvr.       ^^^7  ^^  established,  L.  12.  tit  5.  Lib.  2^  Rec,  and  from  the 

^^^  ordinary  judges  of  towns  and  incorporated  places  {lugares  de  las 

crdenes)  to  the  corporate  body  or  council  thereof.  Those  which 
are  interposed  from  the  governor  or  lieutenant  of  Madrid,  being 
of  the  mere  amount  of  1100  maravedis^  go  to  the  chamber  or 
hall  of  appeals  of  the  alcaldes,  and  may  be  carried  to  the  council, 
Lib.ii.  Nor.  ^^  ^^  should  be  judged  fit,  Aut,3.  tit  18.  Lib.*. 
1^«  Lastly,    appeals  in  causes  of  ten  thousand  maravedis   and 

under,  in  places  where  such  custom  shall  exist,  are  carried  to 

the  cabildo  of  the  place,  who  ought  to  appoint  two  regidors,  in 

order  that  with  the  judge  from  whom  the  appeal  is  made,  they 

may  determine  the  cause  within  thirty  days;  so  that  these  having 

-  expired,  they  have,  notwithstanding,  ten  days  more  to  decide 

Lib.'ii.  No?,      according  to  the  tenor  of  L.7.  tit  18.  Lib. 4.  Rec. 

^^^  2d,  That  the  appeal  must   be  interposed  from  the  inferior 

judge  to  the  immediate  superior  judge,  or  also  before  the  sur 

perior  tribunal,  even  in  parts  where  there  are  lordships  (tierras 

L1.7&8.  t.20.   de  sefiorio\  LL  14.  &  18.  tit  18.  Lib. 4.  L.I.  titl.  Lib. 4.  Rec, 

Lib.ll.&L.l. 

tit.1.  Lib.  4.  

Nov.  Rec. 

>  See  Append.  T  &  Z. 
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although  the  appeal  from  arbitrators  (arbitros)  may  be  inter- 
posed before  the  inferior  judge,  or  even  before  the  prince,  ac- 
cording to  L,4.  tit.  21.  Lib.  8.  Rec.  \  which  in  this  part  alters 
L.  17.  tit  21.  Lib.  8.  Rec.« 

Sd,  That  the  appeal  from  the  delegated  judge  goes  to  the  one      C  294  ] 
delegating  him,  L.2L  tit  23.  P. 3.  L.2i.t.23.P.s. 

From  the  second  principle,  it  is  inferred,  1st,  That  all  may 
appeal  from  the  sentence  who  shall  find  themselves  aggrieved 
by  it,  and  those  to  whom  prejudice  results  from  it,  and  the 
guardian  for  his  ward,  &c.,  LI.  2,  3,  &  4.  tit  23.  P.  3.  L.2,3,ai4.t23. 

2d,  That  the  appeal  interposed  by  one  of  the  co-parties  to  a 
suit  profiteth  the  others  comprehended  in  the  same  sentence, 
L.5.  tit 23.  P.  3.  L  5.tit2S.P.8. 

3d,  That  the  person  in  whose  favour  the  sentence  has  been 
given,  may  appeal  if  he  considers  that  it  is  not  so  complete  and 
&vourable  as  it  should  be,  L.9.  tit  23.  P.  3.  L.9.tit.S3.P.s. 

4tli,  That  if  the  sentence  in  a  civil  cause  contains  different  di- 
visions or  points  {capitulos\  the  appeal  may  be  made  from  some 
of  them  leaving  the  others,  and  the  like  has  place  with  respect 
to  a  sentence  given  in  a  criminal  caused  which  may  comprehend 
different  offences  and  penalties,  L.14.  tit23.  P.3.  L.i4.t.2S.P.3» 

5th,  That  an  appeal  may  be  interposed  only  from  a  definitive 
sentence,  but  not  from  an  interlocutory  one,  unless  it  have  the 
force  of  a  definitive  one,  or  also  cause  an  irreparable  injury  and 
prejudice  in  the  principal  suit,  such  as  the  sentence  for  torture,  m  p  s 

&c.,  L.  13.  tit  23.  P.  3.  and  L.3.  tit  18.  Lib. 4.  Rec.  L.2s.tit.80. 

The  third  principle  embraces  the  following  dispositions,  ac-  ^^^*  ^^*  ' 
cording  to  Spanish  jurisprudence.     1st,  That  in  suits  of  four 
hundred  ^  maravedisy  and  under,  there  is  no  appeal  %  L.  19.  tit  9«  L.8.tit.s. 
Lib. 3.  Rec.      2d,  That  it  is  not  granted   witli  respect    to  a  ^^^'  ^^• 
thing  which  cannot  be  kept  or  preserved,  and  which  does  not 
admit  an  appeal,  ex  gr.  the  appointment  of  a  guardian,  &c., 
L.6.  tit.  18.  Lib.  4.  Rec.  L.ss.titsa 

3d,  That  the  judge  who  shall  deny  or  refuse  it^  shall  pay  ^"•^^'^' 
thirty  thousand  marwoedis^  L.13.  tit  18.  Lib.  4.  Rec.  L.24.tit9o. 

Lib. II.  Nov. 


Rm. 


*  This  law  is  not  inserted  in  Nov.  Rec.  Palaciot  says,  L.4.  tit.  21.  Lib.  4. 
Rec  (L.  4.  tit.  17.  Lib.  1 1 .  Nov.  Rec.)  is  meant 

>  This  law  u  not  in  Ntw,  Sec, 

4  See  Append.  F. 

^  1000  maravedis  by  L.  8.  tit  3.  Lib.  1 1 .  Nov.  Rec. 

^  The  same  principle  governs  in  summary  decisions  by  the  Complaint  Court 
in  Trinidad,  in  suits  amounting  to  1000  dollars.     Vide  Append.  V,  W,  X. 

7  Except  in  suits  relating  to  royal  rents  or  revenues.    Vide  L.24.  tit.  20. 
Lib.il.ISov.  Rec. 

z  5 


dl3  Of  Appeal  and  Supplication,    [fiook  IIL 

4th,  That  the  appeal  may  be  interposed  within  five  days  after 
notification  of  the  sentence,  for  otherwise  it  passes  into  or  be* 

iJb'ii*^*       comes  u  thing    adjudged  {cosa  jttzgada%  L.  1.  tit.  18.  Lib.  4 

Recop. ;  but  this  rule  admits  of  some  exceptions.  lst|  That 
minors,  or  those  entitled  to  the  same  consideration  or  privU^ey 
exgr.  the  fisc,  churches,  corporations,  &c.,  claiming  restitution  ^^ 

U.  1,8,9,10  ^    may  appeal  until  four  years,  LI.  1.  8,  9  &  10.  tit.  19.  P.  6. 

tiLi9.P.6.  2d^  That  the  term  for  appealing  does  not  run  against  those 

occupied  m  the  service  of  the  king,  or  those  who  are  in  cap- 
tivity, on  a  pilgrimage,  at  school  or  the  university,  or  banished 
and  detained  by  force  ^^,  until  the  impediment  hath  ceased  or 

LLi<),ii,&ii.  been  removed,  LI.  10,  11,  &  12.  tit.  23.  P.  3. 
r  go^  -1  5d,  Tliat  from  the  sentence  of  arbitrators  the  appeal  must  be 

made,  or  reduction  prayed  within  ten  days  ^',  L.2S.  tit.  4.  P.  3. 

L.ss.t4.P.3.         4tb,  That  immediately  after  the  notification  of  the  sentence, 

the  appeal  may  be  made  by  word  or  vivd  voce;  but  if  any  time  hath 
elapsed,  it  must  be  made  in  writing ;  expressing  the  cause  of 
appeal  or  injury,  the  sentence  fi-om,  to,  and  against  whom  the 
appeal  is  made,  and  this  before  the  judge  who  hath  given  the 
sentence ;  and,  in  his  absence,  before  the  escribano  and  witnesses, 

L.82.t8S.P.3.  L.22.  tit  23.  P.  8. 

6th,  That  the  appeal  has  two  eiFects ;  the  one  suspensive  ^\ 
{suspensivo\  and  the  other  devolutive  {devoltdivo) :  the  first  sus- 
pends the  jurisdiction  of  the  judge  a  quo ;  the  second  devolves 
the  cognizance  of  the  cause  to  the  superior  court ;  and  thus  an 


*  And  by  this  law  the  day  of  notification  was  included  in  the  five  days ; 
but  the  proclamation  of  19th  June,  1813,  App.  T.  hath  extended  this  penod 
to  fourteen  days  after  sentence,  which  allows  appeals  in  all  civil  causes  from 
the  inferior  courts  to  the  governor,  provided  tne  sum  in  dispute  exceeds 
200/.  sterliuj^ ;  and  from  the  sentence  of  the  governor  to  H.  M.  in  bis  privy 
council  in  like  causes,  where  the  sum  in  dispute  exceeds  500/.  sterling. 

0  Restitution  is  the  reducing  a  thing  into  its  first  state,  where  an  appeal  has 
been  neglected.  Vide  Wood,  C.  L,  Ch.3.  book  4.  p.  331.  and  L.  1.  tit.  19.  P.  6.; 
and  this  privilege  extends  to  four  years  after  the  minor  hath  attained  to  ma- 
jority, vide  L.  8.  tit.  1 9.  P.  6. 

^0  There  are  causes  of  impediment  which  will' entitle  the  part^  to  this 
benefit ;  among  them,  sickness,  &g.  Fik/f  L.  12.  tit.2.?.  P.3.  But  this  benefit 
is  granted  with  some  qualification  or  limitation,  as  in  the  case  where  there  is  a 
proper  representative  of  the  party  under  power  of  attorney.  Vide  LI.  10  &  11. 
tit.  23.  P.  3.  quoted  in  the  text. 

"  Vide  L.  4.  tit.  1 7.  Lib.  1 1 .  Nov.  Rec. 

^^  The  suspensive  efiect  is  the  cognizance  which  the  superior  court  takes 
of  the  sentence  or  decree  of  the  yxSge  a  quo,  or  inferior  couct*  suspending  the 
execution  of  it.  The  devolutive  is  the  cognizance  which  the  superior  court 
takes  of  the  decree  or  sentence  of  the  inferior,  without  suspendmg  the  exe- 
cution of  it.  FW<7  also  Vol.  7.  Febr.  Adic.  Part  2.  Lib. 3.  c.  1.  J  13.  p.  250. 
n»  189.  r<7z,-Prflx.  torn.  1.  p.  6.  n.  11.&13.  p. 261. 
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appeal  interposed  in  a  case  prohibited  by  law,  only  produces  the 
second  effect,  and  not  the  first ;  for  which  reason  the  judge  d  quo^ 
may,  without  exceeding  his  authority,  proceed  to  the  execution 
of  the  sentence,  Hevia,  Cur.  Filip.  p.  5.  §  1.  ».  19.  &  20. 

7th,  That  the  appellant  is  bound  to  present  himself  in  die 
state  of  appeal  before  the  superior  judge,  and  prosecute  it  within 
the  time  appointed  by  the  judge  a  quo,  or  inferior  court ;  and 
none  being  appointed  by  him,  the  period  shall   be  forty  days*^ 
far  beyond  the  port  or  city  {puertos\  and  if  within  it,  fifteen 
days ;  in  which  holy  days,  or  days  on  which  the  tribunals  are 
closed    (dias  feriados)  are  reckoned,    Lh  23.  &  24?.  tit.  28.  P.  3.  LL  23.  &  24. 
LI. 2.  &  15.  tit. 1 8.  Lib. 4.  Rec;  and  not  doing  so,  the  appeal  L.3&4.t.20. 
remains  deserted,  and  the  sentence  appealed  from  shall  be  valid  ^^   L***- 1  ^«  Nov. 
L.23.  tit23.  P.3.  ^^' 

8th,  That  it  is  sufficient  for  the  appellant  to  present  himself 
with  a  certificate  {testimonio)  of  the  appeal,  L.IO.  tit.  18.  Lib.*.  \]^:^^'^^  • 
Rec,  although  L.2.  tit  18.  Lib.  4.  Rec.  says,  that  it  must  be  Uec. 
.with  the  whole  process  *^;  and  this  certificate  must  be  set  forth  j^'fj^^^,^ 
with  all  precision  and  clearness,  L.IO.  lit.  18.  Lib. 4.  Rec.  Rec. 

9th,  That  on  presenting  the  certificate,  an  order  or  warrant  Libfi?!*^. 
(compulsorio)  is  given  to  transcribe  a  copy  of  the  process  at  the  Rec. 
cost  of  the  appellant.  Pare/a,  tit.  3.  resol.l.  a  n.29.  al  42.,  except 
in  some  cases,  as  in  appeals  to  the  cabildo,  L.7.  tit  18.  Lib.  4.  L.8.  tit.20.    i 
Rec,  in  that  of  L.16.  tit.  8.  Lib.  2.  Rec,  in  those  of  the  al-  Reel 
caldes,  and  in  that  of  L.28.  tit  20.  Lib.  2.  Rec  ^^  ^^^ 

10th,  That  the  appellant  must  pursue  and  finish  the  cause  of  Rec. 
^peal,  or  second  instance,  within  a  year  from  the  time  he  hath  J^b^i^^Nor 
appealed,  L.l  1.  titl8.  Lib. 4.  Rec^^  Rec. 

^    11th,  That  the  appeal  being  interposed,  all  that  has  been  LibJuiNor. 


Rec. 


V 

'*  The  anterior  law,  viz,  L.  23.  tit.  23.  P.  3,  had  made  it  two  months. 

''•  Vide  to  the  same  effect,  L.3.  tit.20.  Lib.  11.  Nov.  Rec. 

1*  The  fifth  rule  established  by  Court  of  Appeal,  Trinidad,  16th  Feb.  1814. 
directs  *'  that  in  all  civil  causes  of  appeal  where  the  same  may  be  granted  in 
the  devolutive  e6fect,  the  party  appellant  shall  lodge  in  the  tribunals  an  au- 
thenticated copy  of  the  proceedings ;  and  the  sixth  rule,  "  That  in  all  civil 
causes  of  appeal  in  the  suspensive  effect,  the  original  autos  (or  proceedings) 
wfll  be  delivered  by  the  escribano  of  the  respective  ordinary  tribunals  to  the 
escribano  of  the  tribunal  of  appeal,  the  former  certifying  on  the  last  page  of 
the  autos  the  whole  number  of  paires  contained  therein.  Vidt  Append. 
Z&T. 

.  ^0  The  vear  limited  by  thb  law  for  prosecuting  and  finishing  the  appeal,  does 
not  iiitertere  with  the  provision  of  L.3.  tit  20.  Lib.  11.  Nov.  Rec.,  which 
fixes  the  period  for  the  presentation  of  the  appeal  to  the  superior  court,  and 
this  last  period  is  included  in  or  reckoned  as  part  of  the  year  allowed  by  the 
law  quoted  in  the  text  for  the  prosecution  and  completion  of  the  appeal 
Fide  Axevedo  on  L.  II.  tit.  18.  Lib.  4.  Rec.  n«5. 
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Ll.  26.  &  27. 
tS3.P.3. 


S96   ] 


L.6.tit.]0. 
Lib.ll.  No¥. 
Rec 


I..7.t{t.lO.»& 
I/.4.tit.lS. 
Ub.ll.  Not. 
Rec. 


MMt^f   Of  &   O. 

tit.21.Lib.ll. 
Nov.  Rec. 


L.2.titl5. 
Lib.  11.  Not* 
Rec 


done  by  the  judge  a  quo  is  revoked,  and  andone  as  noU^^,  LL$6«. 
&  27.  tit  23.  P.  3. 

12th,  That  in  the  second  instance  the  parties  may  allege  that 
which  hath  not  been  alleged,  and  give  proof  of  that  which  hath 
not  been  proved ;  but  proof  is  not  admitted  upon  the  same 
points,  or  those  directly  opposite  to  those  adduced  in  the  first 
instance,  L.4.  tit 9.  Lib. 5.  Rec;  unless  it  be  admitted  by 
way  of  restitution;  or  if  both  parties  themselves  offer  to  prove; 
or  if  the  witnesses  presented  in  the  first  instance  were  not  ex- 
amined ^®,  Cur.  Filip.p.5.  §  3.  n.4* 

13th,  That  proof  is  received  with  respect  to  new  exceptions 
which  may  be  alleged  in  the  second  instance,  and  those  which 
were  not  preferred  in  the  first  instance  with  due  solemnity ;  and 
likewise  those  which,  after  publication  of  proofs  made,  the  party 
shall  swear  have  recendy  or  since  come  to  his  knowledge ;  for 
which  purpose  half '^  of  the  term  assigned  in  the  cause  is  granted 
him,  and  restitution  is  also  granted  to  those  who  are  entitled  to 
it,  if  they  pray  for  it  within  fifteen  days  after  publication,  L.5. 
tit.  9.  Lib.  4.  Rec. 

14th,  That  the  appellant  must  present  his  instruments  at  the 
same  time  with  his  appeal  (agi'avios)^  in  the  same  manner  as  is 
laid  down  with  respect  to  the  first  instance ;  and  the  same  is 
understood  with  respect  to  the  respondent,  except  he  hath  dis- 
covered them  recently  or  since,  LLl.  2.  &  3.  tit 9.  Lib.  4. 
Rec. 

15th,  That,  in  the  second  instance,  in  order  to  conclude  the 
suit,  in  whatever  stage,  only  one  petition  of  contumacy  (rebeldia) 
is  required,  L.51.  tit.  4.  Lib.  2.  Rec. 

16th,  That  if  the  party  who  hath  felt  himself  aggrieved  by 
the  sentence,  shall  prove  that  he  dared  not  appeal  through  great 
fear,  or  on  account  of  the  judge,  the  superior  court  ought  to 


17  All  that  is  implied  is,  that  the  inferior  judge  shall  do  nothing  new  in  the 
cause,  nor  with  respect  to  that  on  which  the  sentence  hath  been  given,  pend- 
ing the  appeal.  Vtde  L.  £6.  tit.  23.  P.  3.  and  L.  27.  ibi(L  does  not  seem  to  apply 
to  the  particular  position  in  the  text. 

»*  Tne  broad  rule  laid  down  in  L.6.  tit.  10.  Lib.  1 1 .  Nov.  Rec.,  excludes 
the  admission  of  proof  by  witnesses  upon  the  same  points,  or  those  directly 
opposite,  upon  which  they  have  been  adduced  in  the  first  instance,  and  limits 
the  new  proof  on  such,  in  the  second  instance,  to  authentic  instruments  or  the 
confession  of  the  party.  By  the  law  of  the  Partidas,  L.  27.  tit.  23.  P.  3.,  new  wit- 
nesses in  such  case  were  admitted,  but  this  is  altered  by  the  subsequent  law 
of  the  Nov,  Rec,  quoted. 

»»  As  regards  tnis,  L.  7.  tit.  JO.  Lib.  11.  Nov.  Rec.  says,  the  terra  to  be 
allowed  shall  be  arbitrary,  or  at  the  discretion  of  the  Court  of  Appeal,  pro- 
vided it  docs  not  exceed  t^p  term  which  was  granted  in  the  first  instance. 
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determine  the  cause  conformably  to  justice,  LL23.^&27.  tit 23.  LLS3.&S7. 

p  ^  tit2S.P.S. 

It  often  happens  that  in  causes  which  are  depending  before  Cq>.2.  Of  re- 
eociesiastical  judges,  they  deny  or  refuse  appeals  lawfully  inter-  ^^dMSaa    ' 
posed;  and  as  it  beloni^s  to  the  prince  to  repeal  or  remedy  judicial griev- 
injuries   {Jiterzas)   done  by  ecclesiasticks,    the  party  aggrieved  of  appeal 
may  apply  to  the  royal  tribunals  by  way  of  protection,  in  order  (^^  lecuno  da 
tliat,  on  sight  of  the  proceedings,  it  may  be  declared  whether  the  de  apeladoo). 
ecclesiastical  judge  has  committed  or  not  an  injury  [Jkterza)  in 
denying  the  appeal.     This  cognizance  in  no  manner  violates  or 
mfnnges  on  ecoiesiastical  privileges ;  for,  besides  being  extra- 
judicial, without  touching  on  the  subject  of  the  cause,  it  is  founded 
on  a  defence  or  protection  which  does  not  require  jurisdiction, 
as  Salgado^^f  p.  1.  cap.l.  completely  proves. 

The  practice  with  respect  to  this  recourse  is  reduced  to  this, 
that  the  complainant  presents  himself  before  the  royal  tribunal  [  297  ] 
in  the  limits  or  jurisdiction  of  which  the  judge  is  who  denies  the 
appeal,  L.S9.  tit 5.  Lib. 2.  Rec.;  and  it  dispatches  it's  usual  L.4.tit9. 
order  (carta  ardinaria),  exhorting  the  judge  to  defer  to  the  rcc,  ' 
appeal ;  but  if  he  will  not  consent  to  do  so,  it  issues  a  second 
order  {sobre  carta\  commanding  him  to  bring  the  original  pro- 
cess ;  and  if  by  that  it  shall  appear  that  the  appeal  iiath  been 
lawfully  interposed,  the  injury  is  redressed  {se  alza  la  Juerza)  \ 
and  it  is  decreed  that  the  ecclesiastical  judge  restore  to  its  ori- 
ginal state  all  that  has  been  done  after  the  interposition  of  the 
appeal :  but  if  it  shall  be  perceived  that  there  was  no  ground  for 
the  appeal,  it  is  declared  that  no  injury  has  been  done,  and  the 
process  is  returned,  with  condemnation  of  costs,  if  the  royal 
court  shall  see  fit,  in  order  that  the  judge  may  proceed  to  the 
execution  of  the  sentence,  L.26.  tit  5.  Lib.  2.  Rec^^  V^'^L 

'  Lib.5.  Nov. 

Upon  which  it  is  worthy  to  be  observed,  1st,  That  this  re-  Rcc. 
course  is  not  allowed  in  causes  relating  to  the  crusade  {cruzada\ 
to  subsidy  (subsidio)^  and  to  the  exemption  from  payment  of 
tribute  {escusado\  LL  8.  &9.  tit  10.  Lib.l.  Rec,  neither  in  those  L1.8.&i.tii. 
of  the  inquisition,  Salgadoj  Parti,  cap. 2.  §  5.  n.5.,  nor  in  those  j|^,      ^^*    ^ 
belonging  to  the  conservators  {conservadores)  of  the  university  of 
Salamanca,  L.18.  tit?.  Lib.l.  Rec.  UKa!'Nov. 

2d,  That  the  processes  of  visits  of  friars  and  monks  ought  not  Rec 
to  be  carried  to  die  audiences,  L.40.  tit  5.  Lib.  2.  Rec.  Ubis^Nor. 
B«c. ' 

^  L.25.  Ut.27.  P. 5.    does   not   bear  upon  the  point;   but  L.27.  ibid.y 
quoted,  fully  supports  the  position  in  the  text 
•*  De  RegUi  protections 
*^  Falados  says,  L.  36.  Ut.  5.  Lib.  2.  Rec.  (L.  2.  tit.  8.  Lib.2.  Nov.  Rec.) 
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Sdi  Hiat  this  recourse  or  remedy  belongs  equally  X6  tbe  clergy 
and  to  the  laity,  as  being  founded  on  natural  defence,  SalgadOf 
P.l.  cap. 2.  &  n.  49.  al6S. 

4th,  That  the  consideration  {vista)  of  the  process  in  the  royal 
tribunals  is  suspended  until,  by  virtue  of  the  second  order  or 
decree  {sobre  carta\  the  ecclesiastical  judge  may  grant  absolu- 
tion, for  which  effect  a  third  decree,  or  letter  of  request  {jsobre 
carta  de  ruego)  is  issued ;  for,  if  tliere  be  no  evidence  of  the 
wrong,  he  cannot  be  compelled  to  repeal  or  remove  the  censures, 
SalgcuiOf  ibid,  a  n.l50.  a/ 179* 

5th,  That  tbe  decrees  of  the  tribunals  on  these  applications 
are  of  five  sorts:  1st,  That  by  which  it  is  declai'ed  that  the 
ecclesiastick  is  guilty  of  the  wrong.  2d,  That  by  which  the 
contrary  is  declared.  Sd,  Conditional,  declaring  that  he  has 
done  the  wrong  in  not  hearing  the  party,  or  not  admitting  the 
proofs  and  exceptions,  of  which  Salgado^  P.  1.  c.  S.  treats. 
4th,  When  it  is  said  that  the  process  does  not  come  in  the 
'  order  and  due  term  {terminos  debidos).  5tb,  That  by  which  it 
is  declared  that  the  process  does  not  come  in  its  proper  state 
[en  estado\  which  is,  when  it  appears  that  the  ordinary  decree 
{provision)  hath  not  been  intimated  to  the  judge.  6th,  That  the 
restoration  or  reposition  {reposicion\  which  must  be  performed 
[  298  ]  by  the  ecclesiasticks,  must  be  according  to  the  excess  {atentado\ 
whether  it  be  by  word  or  act;  it  being  well  understood  that  be 
is  bound  only  to  replace  or  amend  what  he  may  have  done  con- 
trary to  law,  Salgadoj  P,  1.  cap.  2.  dn.2.al  IS.  Sc  a  n.  22.  a/43. 

7th,  That  from  the  restoration  or  amendment  {reposician)^ 
made  by  the  ecclesiastick  in  virtue  of  tlie  royal  decree,  there  may 
L.7.tit2.         -be  no  appeal,  L.  35.  tit.  5.  Lib.  2.  Rec. 

jj^         *  8th,  That  the  not  allowing  the  appeal,  without  the  concur- 

rence of  any  other  wrong  {atentado\  is  sufficient  to  constitute  the 
commission  of  tlie  grievance  {fuerza)  by  the  ecclesiastick,  and  to 
institute  or  try  the  recourse  {el  recurso)^  Salgadoy  P.  1.  cap.  6.  L 
n.  1.  a/37. 

9th,  That  what  the  ecclesiastick  shall  do  after  the  ordinary  de- 
cree is  made  known,  and  pending  the  recourse,  is  not  an  excess 
of  his  power  {atentado) ;  for  this  recourse  being  an  extra-judiciat 
act,  it  has  no  suspensive  effect,  Salgado,  P.  1.  cap.  7. 

10th,  That  the  appeal  interposed  on  the  contingency  {bozo 
condicion)^  that  the  judge  may  cause  such  or  such  an  injury 
{agravio),  is  of  no  force,  although  the  injury  may  be  proved,  be- 
cause it  was  null  from  its  commencement ;  wherefore  the  ecclesi-* 
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ostick  does  not  commit  excess  in  not  allowing  the  like  appeals, 
SalgadOf  P. 2.  cap.  2.  n.25, 26,  &  27. 

As  in  the  cognizance  of  the  plea  of  wrong,  tlie  canon  law 
must  be  attended  to,  it  is  foreign  to  oar  object,  and  to  the  end 
of  these  institutes,  to  specify  the  individual  cases  in  which  the 
not  allowing  the  appeal  constitutes  grievance  (Juerza)  in  the 
ecdesiastick ;  the  which  may  be  seen  fully  treated  of  in  SalgadOf 
P*  2.  from  cap.  5.  ad  Jin.  &  in  Pp.  3*  &  4. 

Although  there  is  no  appeal  from  the  supreme  tribunals,  a  Cap.s.  Oftbe 
supplication  may  be  preferred  before  them ;  and  this  supplication  tion.*"**^*^^ 
is  the  pure  effect  of  grace  and  favour  of  the  prince.  Tit.  24.  llt.24.P.s. 
P.  S.,  and  is  founded  on  the  following  rules : 

1st,  That  against  the  sentence  delivered  {en  vista  de)  in  the 
audiences,  which  confirms  two  correspondent  or  conformable 
sentences  in  succession  given  by  inferior  judges,  a  supplication 
is  not  admitted,  for  against  three  conformable  sentences  an  ap-         . 
peal  does  not  lie,   L.5.tit.  17.&L.2.  titl9.  Lib.4.  Rec.  L.25.  Lib. ii.  Nor. 
tit  23.  P.  S.  ?!f;.«oi>. 

2d,  That  if  two  sentences  of  inferior  courts  are  revoked  in 
the  audiencia  a  supplication  lies,  but  not  from  the  sentence  con- 
firmatory or  revocatory,  which  shall  be  given  on  it  upon  revi- 
sbn  {revista\  L.S.  tit.  19.  Lib.  4.  Rec.  Lib.'i^'NoT. 

3d,  That  in  suits  commenced  in  the  audiences,  a  supplication  ^^' 
is  admitted  from  the  first  sentence  on  the  first  trial  (de  vista\  but      [  ^^^  3 
not  from  that  on  revision  or  the  new  trial,   L.2.  tit  19.  Lib.4.  I^.?**'**tV 

Lib.  11.  Not. 
Rec.  Rec. 

4th,  That  supplication  is  not  admitted  from  the  decree,  by 
which  the  alleged  excess  of  the  ecdesiastick  is  decreed  on,  nor 
yet  from  that  which  the  audiences  shall  pronounce  upon  the 
question  of  their  competency  as  judges  L.4 .  tit  5.  &  L.  9.  tit  19.  Lih,*f  J**jjot 
Lib.4.  Rec.  ^3  Rec. 

5th,  That  from  the  sentence  confirmatory  of  that  of  arbitra- 
tors there  can  be  no  supplication  ;  but  otherwise,  if  revocatory 
thereof^  the  execution  levied  on  the  sentence  of  the  arbitrators 
remaining  in  force  2*,  L.4.  tit  21.  Lib.  4.  Rec.  lib  it  No?. 

6th,  That  from  the  sentences  given  in  council  in  the  stage  of  R^* 
appeal  from  the  alcaldes  of  court  [de  corte\  there  is  no  supplica- 
tion, L.  10.  tit.  4.  Lib.  2.  Rec.;  nor  in  causes  of  residencia,  L.is.tit90. 

Lib.ll.  Not. 
___«   Rec 

^  This  last  law  is  not  inserted  in  the  y&o.  Rec. 

^  That  is,  until  the  sentence  on  revision  be  given.  Vide  the  law  quoted 
in  the  text. 
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L.9Ltit.91. 
lib.  11.  Nor. 


L.9.&10. 
tit.21.  Lib.lL 
!NoT.  Rcc. 


Ii.l&S.tk.Sl 
lib.  11.  Not. 
Bee 

L.17.tit.2l« 
lib.  11.  Not. 
Rec. 

Cb.  4.  Oftbe 
second  suppli- 
cation. 


L1.1.4.&  14. 
txU32.  Lib.  11. 
Not.  Bee. 


[  SOO  ] 

Nous.  tit.  10. 
Iib.6.  &L.17. 
tit.8S.Iib.ll. 
Not.  Bee. 


L.52.  tit«4.  Lib.  2.  Rec,  except  in  the  cases  ^  laid  down  in 
LI.2.  &S.  tit.  19.  Lib.  4.  Rec.,  and  others  which  the  laws  of 
the  same  title  point  out ;  nor  from  those  in  which  the  (ddares  de- 
clare as  sufficient  or  not^^  the  securities  which  the  party  shall 
give  of  1500  doblas^^j  who  is  desirous  to  make  his  suppUcation* 

8th,  That  from  an  interlocutory  sentence  ^,  the  supplication 
must  be  preferred  within  three  days  without  any  restitution ;  and 
from  a  definitive  one  within  ten  days  from  that  of  the  notification 
of  the  sentence,  LI.  1.&4.  tit  19.  Lib.  4.  Rec. 

9th,  That  the  suit  being  detemiined  by  supplication,  the  party 
may  be  no  further  heard  '^^,  L.  3.  tit.  19.  Lib.  4.  Rec. 

The  second  supplication  is,  a  revision  of  the  process  which 
the  prince  grants  in  certain  causes,  for  which  the  party  has  no 
other  remedy  against  the  injury  (agravio),  received  in  theseocmd 
instance  Maldonado,  de  secund.  supplicat,  titl.  q.  1.  n.l.  It  is  a 
remedy  established  by  the  law  of  Segovia.  ^  All  belonging  to 
this  one  peculiar  remedy  is  governed  by  the  following  prin- 
ciples : 

1st,  That  this  second  supplication  must  be  interposed  before 
the  royal  person  from  definitive  sentences  of  revision  {revista\ 
and  not  from  interlocutory,  although  they  have  the  force  of  such 
given  by  the  councils  and  audiences  in  causes  begun  or  originat- 
ing there  by  new  demand  and  not  by  way  of  appeal,  restitution, 
nor  any  other  manner,  LI.  1.  6.  &  7.  tit.  20.  Lib.  4.  Rec.  MdUkh 
nadOy  ibid,  tit.2.  &  4.  qussst.l.  Whence  we  infer  that  the  second 
supplication  has  place  in  causes  which  might  be  treated  of  in  the 
council  de  haciefida^  among  private  individuals  (particulare$)y 
Maldonado^  tit  2.  q.  ?•  n.  13.,  but  not  in  causes  regarding  die 
royal  rents,  as  laid  down  in  L.  4.  tit  2.  Lib.  9.  Rec ;  like- 
wise, that  this  remedy  does  not  appertain  to  causes  begun  before 
the  alcaldes  de  corte^  because  they  are  considered  as  ordinary 
judges,  Maldonado^  tit  2.  q.  3. 

2d,  A  second  supplication  is  not  admitted  in  criminal  causes 


^^  Which  are  two :  one,  when  the  sentence  is  perpetual  privation  of  the 
office  of  the  judge  complained  of:  and  the  other,  when  it  condemns  to  cor- 
poral punishment. 

^  This  translation  of  the  text,  though  not  literal,  is  supported  by  the  law 
therein  quoted,  and  appears  to  be  the  meaning  thereof. 

^7  An  old  Spanish  gold  coin,  varying  in  value  at  different  times :  at  one 
time,  a  dobla  was  490  maravedit  he  PlaiOf  or  fourteen  realt  and  fourteen 
maravedit  de  Plata  ;  at  another,  only  365  maravedit. 

^  Having  the  force  of  a  definitive  sentence  is  understood.    Palaciot  (4). 

^  Unless  in  the  case  where  a  second  supplication  is  allowed*  Paiaciot, 
referring  to  L.  s.  tit  19.  Lib.  4.,  cited  (L.  17.  tit  21.  Lib.  11.  I^ov.  Rec.). 

^  LI.  1.  &  2.  tit  21.  Lib.  11.  Nov.  Rec. 
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with  regard  to  the  penalty,  but  it  is  in  regard  to  the  interest  of  li.io.  &  is. 
tlie  party,  LLS.  &  1 1.  tit. 20.  Lib.  4.  Rec.  N^'lt^'"' 

Sd,  They  must  be  arduous  and  important  causes ;  so  that  if 
die  question  treated  of  shall  relate  to  property  or  dominion  {pro^ 
priedai)y  its  worth  and  value  must  be  three  thousand  doblas  of 
gold  de  cabeza  ^^ ;  and  if  the  cause  related  to  possession,  the 
▼alue  of  the  property  must  amount  to  6000  doblas,  LI.  1.  &  9.  Kj^lf  tj**^*" 
tit 30.  Lib.  4*.  Rec;  but  besides  this  it  is  required  that  the  Rec. 
question  treated  of  be  principally  that  of  possession,  and  that  there 
be  not  two  conformable  sentences   regardinir  it,   L.  9.  tit  20.  J^jf '^J*^ 

V  •■  -n  T*  •  1  1   •  1  •  JLni.ll.  MOT* 

Lib.  4>.  Rec.    But  in  order  to  Estimate  this  value,  attention  must  Rec. 
be  had  to  the  sentence  condemnatory,  and  not  to  the  time  of 
the  demand  ^\  as  Maldonado^  Tit  3.  q.  1.  a  n.  15.  a/  fin^  proves. 

4th,  The  second  supplication  must  be  interposed  within  twenty 
days  from  the  period  that  the  sentence  hath  been  notified ;  and 
this  term  having  elapsed,  there  is  no   restitution,    L1.1.&4.  Lib.'ii.NoT.  ' 
tit  20.  Lib.  4.  Rec.  Rec. 

5th,  He  who  interposes  it  must  be  obliged  to  give  security  to 
pay  1500  doblas^  if  the  sentence  shall  be  confirmed,  the  which 
are  applied,  in  third  parts,  to  the  exchequer  {camara\  to  the 
oidores  who  gave  the  sentence  of  revision  (revisia)^  and  to  the 
party  who   shall  succeed,   L.  1.  tit  20.  Lib.  4.  Rec.     Maldo^  L.i.tit.st. 
nado^  tit.  6.  q.  14.  num.  5.     With  respect  to  the  form  and  de-  i^*^**  ^^' 
posit  of  the  1500  doblas^  LI.  6.  &  7.  tit  20.  Lib.  4.  Rec.  speak.  Li.i'&2.  t.ss. 
If  the  person  who   shall   prefer  the  supplication   should  be  j^«"'NoT. 
poor  (that  is,  whose  property  does  not  amount  to  the  value 
of  three  thousand  maravedis),    LI.  20.  21.  &  25.  tit  12.  Lib.  L  LLso&si. 
Rec.,  it  shall  be  sufficient  that  he  give  security  on  oath  ^^  to  ^^y^^{^ 
pay  them  when  he  shall  arrive  at  better  fortune,  ScUg.  labyr*  cred.  Lib.5.  Nor. 
Part  1.  cap.  />i.     But  the  fiscal  being  the  supplicant,  he  ought 
only  to  give   security   in    1000  doblaSf    L.  10.  tit  20.  Lib.  4.  L.is.tit9S. 

p  Lib.  11.  Nov. 


Rec 


91  Each  dobla  of  cold  de  cabeza^  was  worth  fifty-one  realet  and  a  half  de 
veiloH  * :  as  appears  &om  what  is  said  by  Cantos^  in  his  EscruHnio  de  Monedtu, 
cap.  IS.  d  num.  16  al  20,     Note  in  the  Text, 

^  At  the  Ume  of  the  demand  or  action,  and  not  of  the  sentence,  allege 
Paz,  Prax.  torn.  1.  p.  7.  c.  un,  n.  75.,  and  Curia  FiUp.  p.  5.  §  5.  n.  5.  Pahi- 
cioi  (2). 

»  Caucion  juraioria,  Paladot  observes,  that  the  laws  cited  in  the  text 
do  not  specify  any  amount  of  property. 

*  Paladot  observes,  that  this  calculation  does  not  agree  with  what  is  stated 
by  Maldonado  de  Secund,  Sup.  tit.  9.  qussst.  IS.  n.l2,  13,  14,  and  bvlXmitfi- 
fiitfx,  lUut.  Cur,  FUip.  torn.  1.  part.  5.  §  5.  n.  5 :  that  according  to  the  calcu- 
lation of  these  two  last,  the  3000  dobku  are  not  worth  more  than  49,797 
reaiet. 
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L.8.tit.S2. 
Iib.ll.  Not. 
Bee. 

L.7.tit.9S. 
lib.  11.  Nor. 
Rcc. 

L.9.tit.S9. 
LOkll.  Nor. 
Rec 


L.8.tit.SS. 
lib.  11.  Nor. 
Rec. 


L.13.tit.SS. 
Lib.  11.  Not. 
Rec, 


L.4.titS4,P.3. 


L.10.tit.£2. 
lib.  11.  Nor. 
Rec 


6th.  The  party  supplicant  may  abandon  this  remedy  within 
three  months  after  he  hath  preferred  the  supplication  without 
incurring  the  penalty,  but  not  afterwards,  so  that  the  judges  have 
not  the  power  to  absolve  him  from  it,  L.4.  tit.  20.  lib.  4. 
Rec. 

7th,  No  other  proofs  nor  writings  (escriios)  are  admitted  ^\ 
L.  2.  tit  20.  Lib.  4.  Rec. 

8th,  The  nullities  of  the  sentences  of  revision  {revista)  must 
be  treated  of  together  with  the  principal  cause,  Ln  4.  tit.  20. 
Lib.  4.  Rec. 

9th,  The  supplicant  must  present  himself  before  the  royal 
person,  within  forty  days  from  the  period  that  he  hath  preferred 
Che  supplication,  L.  4.  tit.  20.  Lib.  4.  Rec.,  and  immediately 
the  king  remits  the  cause  to  five  of  the  council,  in  order  that 
they  may  determine  it,  provided  that  if  any  should  die  or  be 
removed,  another  must  be  named  in  his  place,  Au.  2.  tit  20^ 
Lib.  4.  Rec.  ^\  which  alters  LI.  1.  &  11.  tit  20.  Lib.  4.  Rec 

10th,  Those  who  wdre  judges  during  the  provisional  possession 
of  the  estate  {de  tenuta)  cannot  be  so  in  the  second  supplica- 
tion, Au:,  3.  tit.  20.  Lib.  4.  Rec.  ^^ 

11th,  If  this  supplication  has  not  place  by  defect  of  the  cause 
or  by  lapse  of  the  term,  the  king  in  virtue  of  the  sovereign  power 
may  grant  it,  L.  4.  tit  24.  P.  S.  Maldonado^  tit  6*  qusest  2. 

12th,  The  supplicant  is  not  excused  from  paying  the  penalty 
of  1500  doblasy  if  the  sentence  of  revision  {revista)  hath  been 
confirmed  in  the  principal,  although  it  be  revoked  or  amended 
in  any  necessary  point,  also  if  this  be  of  itself  of  so  great  value 
as  to  have  admitted  of  a  supplication,  L.  3.  tit  20.  Lib.  4. 
Rec. 


94 


Palacios  says,  that  Canada,  Inst.  P.  5.  cap.  4.  n.58.,  states,  he  had  fre- 
quently seen  written  instruments  admitted  in  the  council,  on  the  party 
swearing  and  proving  thev  had  recently  come  to  his  knowledge,  and  that  be 
could  not  have  obtained  the  proof  before,  notwithstanding  his  diligence, 
provided  they  manifested  the  right  and  justice  of  the  party. 

s*  Not  in  Nofi,  Rec. 

*  Not  in  Nov.  Rec. 
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TITLE  X. 

[  302  ] 

OF    THE   EXECUTIVE   PROCESS    OR    MODE    OF  PROCEEDING 

(r/^  executiva). 

1  HE  executive  process  is  that  by  which  the  cases  or  instruments  Cap.  i.  Its  de- 
which  produce  prompt  execution  {traen  aparejada  execucion)  are    *"*"*""• 
carried  into  effect,  Cur,  Filip.  P.  2.  §  1.  n.  1.;  and  it  having  been 
introduced  in  &vour  of  the  plaintiff,  although  he  shall   have 
instituted  his  suit  in  the  ordinary  process,  he  may  pursue  the 
executive,  which  is  not  contrary  or  adverse,  on  paying  the  costs, 
as  is  inferred  from  L.  3.  tit  11.  Lib.  4.  Rec;  and,  on  the  con-  L.s»t*t.5. 
trary,  the  executive  process  may  be  converted  into  the  ordinary,  Rec. 
when  the  justice  of  the  plaintiff  is  manifest,  and  it  hath  not  been 
pursued  according  to  the  order  and  solemnities  prescribed  by 
law,  Carleval^  dejudiciis^  tit.  2.  disp.  8. 

The  right  to  execution  {derecho  de  executar)  by  means  of  the  §  !•  In  what 
personal  obligation  which  empowers  justices  to  cause  it  to  be  is^preMribeSu 
executed  {gucaantigta)  is  prescribed  in  ten  years,  L.6.  tit.  15.  L.5.tit.8. 
Lib*  4.  Rec.,  and  that  which  arises  from  royaP  right  (derecho  r^**'       ' 
real)  in  thirty  years,  Carleval,  tit.  3.  disp.  4.  n.6. ;  but  the  decree 
of  execution  given  upon  a  personal  action  is  prescribed  in  twenty 
years,  L.6.  tit.15.  Lib.4.  Rec.  Carleval,  ibid*  dn.7.all2.  Lib!ii*.^Naf. 

The  right  of  execution  in  virtue  of  an  instrument-  of  rent  or  R«c» 
lease  (censo)  is  prescribed  in  ten  years,  in  regard  to  the  annual 
charges  due  or  past  {pensiones  vencidas),  but  not  with  respect  to 
the  future ;  because,  in  diis  kind  of  contract,  the  time  is  counted 
not  from  the  commencement  of  the  obUgation,  but  from  that  of 
each  year,  Carleval,  ibid.  an.  16*  iz/20. 

The  things  which  carry  with  them  prompt  execution  are^      [  30S  1 
1st,  The  cedulas  and  ordinances  {praoisiones)  of  the  king  which  $  .^*  W^at 
are  not  contrary  to  law  \  or  given  in  prejudice  of  any  one  with-  withthon^ 
out  beinfir  cited  and  heard,  LLl,  2,  3,  &  4.  tit.  14.  Lib.4.  Rec     prompt exe- 

2d,  The  sentence  passed  into  a  thing  adjudged,  from  which  LI.3. 4, 5.  ^  3. 
there  is  no  appeal,  nor  any  other  recourse;  or  if  an  appeal  hath  S"**^"^' 
not  been  interposed  and  prosecuted  in  the  terms  of  the  law, 


I  That  18,  with  respect  to  the  right  of  the  crown. 
^  Natural  or  diviae  is  understo^     FalactM 


■i. 
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I^i.tici7.        L.6.  tit  17.  Lib. 4.  LI.6.  &  11.  tit.18.  Lib. 4.  Rec.and  this  rule 
LL8S&85.t.so.  <^™pi^6nds  also  the  award   of  arbitrators,  L.  4.  tit.  21.  Lib.  4. 

Lib.  11.  Not.       Rec* 

L.4.tit.i7.  ^^  '^^  clear  confession  made  before  a  competent  judge  both 

Lib.  11.  Nor.     before  and  after  contestation  of  the  cause,  L.  5.  tit.  21.  Lib.  4. 

Rec. 
L.4.tit98.  4th,  The  public  or  authentic  instrument,  although  it  may  not 

contain  the  clause  which  empowers  the  justices  to  cause  it  to  be 


LLs.&i.t.S8.    executed    {guarantigia\    LI.  1.&  2.  tit. 21.  Lib. 4.  Rec;    and 
I^u.  Not.     eiLecution  may  even  be  made  in  vutue  of  a  tacit  obligation,  and 

virtually  comprehended  in  the  mstrument  or  deed  which  may 
carry  execution  with  it ;  ex.  gr.  if  in  the  instrument  or  deed  re- 
lating to  a  portion  or  dowry  {dotoTjy  the  husband  confess  the 
receipt  of  the  dowry,  although  he  is  not  expressly  obliged  to 
restore  it,  Carleoaly  tit.3.  disp.5.  inA.  a/  14.  But  the  instru- 
ment which  refers  to  another  does  not  carry  with  it  execution, 
unless  it  first  appears  that  the  latter  does  so ;  as  neither  does  the 
instrument  which  is  not  liquidated  in  respect  to  the  amount, 
damages,  and  interest,  until  it  is  liquidated  with  citation  to  the 
adverse  party.  Cur.  Filip.  §  8.  n.  1.  &  6.  Whence  it  is  inferred, 
that  execution  cannot  issue  for  the  capital  placed  in  partnership 
until  the  accounts  have  passed ;  because,  as  it  does  not  appear 
whether  from  such  contract  a  loss  or  gain  hath  resulted,  the 
amomit  is  not  liquidated;  but  from  this  rule,  Carlevalj  titS. 
disp.  7.  d  n.  6.  al^Uf  draws  five  limitations. 

5th,  All  instruments,  promissory  notes  {vales\  and  writings 
L.'^th.ss.         acknowledged  by  the  debtor,  cause  execution,  L.5.  tit.  21.  Lib.  4. 

Lib  11.  Not.      Rec 
Ric. 

6th,  The  orders  of  payment  which  are  given  by  the  king  or 

council  of  revenue  {hacienda)  on  the  royal  treasurers,  carry  with 
them  prompt  execution,  because  they  are  depositaries  {deposi- 
tarios)j  L.  14.  tit  7*  Lib.  9.  Rec.^ 

For  the  same  reason,  the  orders  of  payment  which  are  issued 
with  the  authority  of  the  judge  to  pay  a  creditor  money  depo- 
sited carry  with  them  prompt  execution,  Carleval,  tit  3.  disp.  6. 
n.2.,  and  the  authentic  orders  which  corporations  and  univer- 
sities give  on  their  treasurers,  who  shall  be  bound  to  pay  under 
the  clause  empowering  the  justices  to  cause  execution  to  be  made 
{guarentigiamente)j  CarlevcU,  ibid.  n.5. 

7th,  Bills  of  exchange,  after  being  accepted,  as  is  referred  to 


'  Not  in  Nov,  Rec. 
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iii^  L;9.  tit«16.  Lib.9.  Rec.*;  and  agsdnst  the  drawer,  pro-  r  qqi,  -1 
▼ided  they  be  protested,  and  he  acknowledged  them,  Carleoal^ 
lit.S,  disp.S.  n.2S.  In  what  manner  the  alternative  obligation 
of  doing  something,  or  of  paying  a  certain  penalty,  carries 
prompt  execution  with  it  is  fully  discussed  by  Carleval,  tit.S. 
disp.S. 

Not  only  the  creditor  named  in  the  instrument,  which  carries  5  S'  ^^  ™*y 

»  ,    ,  demand  ezecu- 

witn  It  prompt  execution,  may  demand  execution,  but  also  any  tioo. 
other  person  who  may  have  an  interest,  Cur.  Filip.  §  9.  fi.  1 . ; 
from  which  principle  it  follows :  1st,  That  the  wife,  after  the 
dlssoltition  of  marriage,  may  demand  execution  against  the 
debtors  of  her  husband  for  the  debts  contracted  during  it^ 
withcnit  previously  having  a  cession  or  assignment  of  actions,  *. ,  •  ^ 
LtLl  «  2.  tit 9*  Lib. 5.  Rec.  Lib.  10.  Nor. 

2d,  That  the  husband  may  demand  execution  for  the  dowry  ^^^^ 
(doie)  promised,  without  a  power  or  authority  from  the  wife, 
which  does   not  extend  to  her  property  called  paraphernalia 
(parq/kmales),  Cur*  Filip,  5  9.  n.5. 

8d,  That  the  assignee  {cesionario)  of  the  creditor  may  have 
execution  {executar\  provided  the  cession  or  assignment  be  just 
tod  real.  Cur. Filip.  ibid.  n.^. 

4th,  That  each  of  the  heirs*  (of  a  testator  or  deceased  person) 
may  have  execution  for  only  the  part  or  share  which  shall 
belong  to  him,  Cur.  Filip.  ibid.  n.6. 

Execution  takes  place,  or  issues,  1st,  Against  the  debtor  and  ^^^?^^ 
hb  heir,  or  person  who  shall  appear  to  be  such ;  provided,  that  pUce  or  issues, 
if  the  latter  hath  accepted  the  inheritance  with  benefit  of  inven- 
tory, execution  cannot  go  against  him  for  more  than  the  inheri- 
tance shall  amount  to;  and  that  if  there  are  many  or  several 
heirs,  execution  cannot  go  against  each,  in  solidum^  for  all  the 
debt,  unless  they  should  be  possessors  of  property  which  the 
deceased  hath  mortgaged ;  because  the  hipothecary  action  always 
follows  the  thing  mortgaged ;  but  the  one  who,  in  this  case,  shall 
pay  the  debt  in  solidwrij  has  his  action  to  demand  executively 


4  Vide  L.7  &  8.  and  o.4.  tit  5.  Lib.  9.  Nov.  Rec. 

^  Not  in  Nov.  Rec, 

6  It  u  stated  in  the  author,  auoted  in  the  text,  that  also  any  other  third  per- 
son whose  interest  is  treated  of  in  the  instrument,  although  he  be  not  named  in 
it,  may  demand  execution  by  virtue  thereof;  and  L.l.  tit.  28.  Lib.  1 1.  Nov.  Rec. 
10  quoted  in  support;  but  the  law  quoted  does  not  expressly  state  thus  much. 

'  That  is,  as  franancial  property,  or  that  acquired  during  marriage  by  pur- 
chase, &c.,  and  so  considered;  to  half  of  which  the  wife,  on  the  dissolution 
of  marriaffe,  is  entitled  :  only  for  her  moiety  of  such  property,  says  Palaciot. 

*  But  «l  the  hein  may  join  in  the  demand  for  execution. 

A  A 
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their  proportions  from  the  coheirs ^  Cur.Filip.^l9*n^4t^\  Vide 
Carleval^  tit 3.  disp.9.  <        >  :  :  .    .  • 

2d,  For  the  debts  of  a  corporation  {consyo),  execudonrfaas 
place  against  their  lands  or  estates  (prqpios)  and  property,  Cut. 
jFi/jfp.  HO.  num.  11, 

Sd,  Execution  proceeds  or  issues  against  the  widow  {mugei^ 
for  a  moiety  of  the  debts  contracted  by  the  husband  during 
matrimony '»,  Cur*  Filip.  ibid.  n.  6,  > 

4th,  Execution  has  place  against  the  child  {hijo)  preferred 
{mgorado),  as  to  the  third  and  fifth  of  the  property  of  the  father 
or  mother  for  the  part  of  the  debt  correspondent  to  his  prefer* 

Lib'fa^Nov.     ^^^  {^ora)y  L.5.  tit. 6.  Lib. 5.  Rec. 

Rflo.  5th,  Execution  has  not  place  against  the   third    possessor 

[  S05  ]  (tercer  poseedor)  of  the  property  of  the  debtor,  who,  not  being 
the  heir  or  successor,  hath  acquired  it  by  special  lawful  title.  ^^ 
This  rule  is  subject  to  three  limitations  ^^;  1st,  If  the  debtor 
hath  alienated  {enagend)  his  property,  or  part  of  it,  the  executive 
process  having  begun,  or  been  instituted,  to  evade  the  right  of 
the  creditor.  2d,  If  the  instrument  in  which  the  thing  was 
mortgaged  contain  the  covenant  not  to  alienate. 

Sd,  If  the  instrument  contains  the  clause  of  being  constituted 
precarious  tenant  or  possessor  at  will  {clausas  de  precario  jf  eonr^. 
stituio\  Carlevalj  tit 3.  dtsp. II.  4th,  This  rule  is  not  undep^ 
stood  of  third  possessors,  such  as  the  depositary  {depositaHp\ 
borrower  {comodatorio\  the  husband  in  respect  of  dotal  property^ 
&c.  Cur.  Filip.  §  11.  n.4.  &  6. 

$  5.  or  the  The  form  and  order  of  the  executive  process  is  as  follows: 

rfSs'"^]^^   1st,  The  plaintiff  presents  his  petition  before  the  judge,  who 

ing.  has  jurisdiction  over  the  defendant,  praying  execution  in  virtue 

of  the  instrument  which  he  presents,  in  which  he  shall  swear  to 

L1.1&12.         the  true  and  liquidated  sum  due  to  him,   LL2.  &19.  tit  21. 

Not.  Rec.     '    Lib.  4.  Rec.  ^3,  and  if  the  debt  should  be  payable  at  a  certain 


0  Under  a  cession  or  assignment  of  the  right  of  action  by  the  creditor^— 
Palacios{l). 

10  That  is,  with  Apect  to  ganancial  property.  Palactot  confirms  this 
opinion,  and  says  it  would  only  go  against  one  moiety  of  such  property, 
although  the  moiety  of  the  debts  might  amount  to  more ;  and  that  as  even 
any  debt  arising  from  a  security  entered  into  by  the  husband  on  behalf  of 
another  person,  will  not  affect  her  individual  property,  under  L.  7.  tit.  3.  Lib.  5. 
Rec.,  (L.2.  tit.  11.  Lib.  10.  Nov.  Rec.);  so  neither  would  it  afiect  her  m<ttecy 
of  the  sanandales.    See  Append.  K. 

11  That  is,  a  bond  fide  possessor  by  purchase,  &C.,  or  claiming  under  such 
possessor,  &c 

'^  Palaciot  says,  that  thirteen  limitations  are  mentioned  by  Febrero  Re* 
fomuido,  P.  2.  Lib.  3,  cap.  2.  num.  82. 

1^  Neither  of  these  laws  requires  the  creditor  to  make  oath  to  the  anoiint 
of  the  sum  justly  due  to  him  previously  to  obtaining  the  writ  of  executioD; 


Hi  X.J  or  Mode  of  Proceeding.  ^  $SS 

term  [plazo%  he  cannot  prefer  his  demand  before  it  shall  arrive  l  i  ti^gg 
L. 2.  tit 21,  Lib. 4.  Rec.  •  Libiii.  Nov. 

2d,  If  the  defendant  against  whom  execution  is  issued  {ejtecu^ 
tado)  should  have  submitted  himself  to  the  jurisdiction  of  the 
alcaldes  of  the  court  (corte)  and  royal  audiences,  with  the  re- 
nunciation of  his  own  jurisdiction  {Juero\  these  tribunals  may 
proceed  to  levy  the  execution,  provided  the  person  and  prc^rty 
of  the  debtor  be  found  within  five  leagues,  and  if  beyond  this 
distance,  they  shall  proceed  by  warrant  ^eqtdsitoria)  to  levy  the 
execution,  and  if  the  submission  hath  been  made  to  the  ordinary 
judges,  they  may  cause  execution  to  be  levied  on  the  propertj' 
of  the  debtor  within   their  jurisdiction,  L.20.  tit21.  Lib*  4«  L.7«tit29. 

Hec.  Lib.  11.  Not. 

.  ,  Rec. 

8d,  The  instrument  being  examined  by  the  judge  before  whom 
it  is  presented,  and  found  to  carry  with  it  prompt  execution,  he 
orders  it  to  issue  without  taking  security  from  the  creditor  ex- 
cept in  certain  cases,  LL2.&  19.  tit.  20.  Lib.  4.  and  L.40.  tit  4.  tiL28Xib.li. 
Lib.  S.  Rec  &  L.i2.tit.3o. 

4th,  The  order  or  writ  of  execution  is  delivered  to  the  ere-  r^   *    *^* 
ditor  ^^,  in  order  that  he  may  have  it  executed,  otherwise  there 
is    a  nullity,  L.  17«  tit21.  Lib.4.    Rec.,  observing    that   the  L.io.titS8. 
escribano  must  note  {hacer  constar)  the  hour  in  which  the  exe-  b^   '    **^* 
cution  is  delivered  {se  traba),  L.21.  tit21.  Lib.4.  Rec.  L.i4.tit.30. 

Execution  is  issued  against  a  certain  and  determinate  property  Rec*. 
which  the  debtor  points  out,  and  not  doing  so,  or  being  absent,  5  6.  On  what 
against  that  which  the  creditor  shall  point  out,  Cur.Filip.  $  15.  levied. 
n*  1  &  2.     Execution  must  first  be  levied  on  moveable  property, 
and  in  default  of  that  on  real;  and  not  being  so  levied,  it  shall  -  jotit. oo 
be  null,  L.  19.  tit 21.  Lib.4.  Rec  ^^  Lib.u.  NoV. 

Rec. 

but  L.6.  tit. 28.  Lib.u.  Nov.  Rec  (L.9.  tit. 81.  Lib.4.  Rec.)  commands  the 
judfe  to  perform  this  duty  before  he  shall  grant  the  writ  of  execution  to  the 
creditor. 

The  exaction  of  this  salutary  measure  hath  been  made  the  subject  of  a  rule 
pf  the  new  Court  of  First  Instance  of  Civil  Jurisdiction  at  Tnnidad,  estab- 
lished  under  the  Order  in  Council  of  16th  September,  1823,  Appendix  Q 
See  the  rules  at  length,  Appendix  R. 

>^  By  an  Order  in  Council,  16th  September;  1822,  reciting  the  law  quoted 
in  the  text,  it  is  declared,  that  writs  of  execution  shall  not,  in  any  future 
case,  be  dd&yerable  to  the  parties,  but  shall  be  delivered  by  the  escribano  (the 
secondary  or  register  of  tne  court),  to  the  alguacU  mayor  (the  sheriff  or 
marshal),  upon  the  application  of  the  party  in  whose  favour  the  judgment 
flfaall  have  been  obtained.    See  Appendix  Aa. 

I*  Neither  L.19.  tit.21.  Lib.4.  Rec.  (L.  12.  tit 28.  Lib.  11.  Nov.  Rec.) 
nor  any  other  law,  declares  the  execution  expressly  null  in  this  dbse :  if,  there- 
fore, the  defendant  should  tacitly  approve  it,  that  is,  by  not  appealing,  nor 
prayrag  it  a  nullity,  before  proceeding  to  any  other  act  or  step  m  the  cause^ 
the  understanding  is,  that  such  execution  will  be  valid.— Pdbciof,  (1). 
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[  S06  ]  The  property  levied  on  must  be  sequestered,  inventoried,  and 
deposited  with  a  person  of  stability  or  property  {aboruuia)^  L.T? 

Lii'iT.  nU.     tit 21.  Lib.4..  Rec- 

^^'  There  are  some  kinds  of  property  which  cannot  be  taken  in 

execution,  and  these  are,  1st,  Things  sacred  and  destined  for  di- 

Lib.'n  ^NoT.     ^"^®  worship,  L.7.  tit  2.  Lib.  1.  Rec 

Rec  2d,  Implements  and  beasts  of  husbandry,  and  the  bread  which 

labourers  shall  bake  by  their  own  labours,  except  for  royal  duties 
Libfif **  l'c  {derechos\  or  for  tithes,  and  ecclesiastical  and  seignorial  rents, 
tit.ii.L\b.io!,    L1.25, 26.'®  &  28.  tit  21.  Lib.4.  Rec. 

Lilui!*'!!.?.         ^  '^^  tools  which  artificers  possess  for  the  exercise  of  thrir 
rit.ii.Ub.io.,    trade  or  calling.  Cur.  FUip.  §  16.  n.  10. 

Lib.  7.*  Nov.    '       4pth,  The  houses,  arms,  and  horses  of  knights  (cflfto/feros),  and 
Rec.  noblemen  {kijosdalgo)^  except  for  a  debt  to  the  crown  ^®,  L.6. 

Lib.  11.  Not.     titl7«  Lib.5.  and  L.27.  tit 21.  Lib.4.  Rec. 
^^^'  5th,  Mares  destined  for  the  breed  of  horses  of  a  particular 

Ll.2&3.tit29.  breed  {cabaUos  de  casta),  L.  2.  cap.  6.  and  L.S.  cap.4.  titlT. 
]^'-  ^^-       Lib.  6.  Rec.  1^ 

6th,  The  books  of  advocates  and  students,  Cur.  FUip.  $  16. 

num.  8.  ^^ 
L.s.tit87.P.s.       7th,  The  pay  of  military  persons,  L.S.  tit  27.  P.S. 


16  Not  in  Nov,  Rec. 

«7  This  law  (L.8.  tit.  19.  Lib.  7.  Nov.  Rec.),  does  not  particularly  apply; 
but  it  b  the  latter  part  of  it  which  forms  with  L.16.  titJl.  Lib.  11.,  and 
L.7.  tit.  11.  Lib.  10.  Nov.  Rec,  the  whole  of  L.  28.  tit.  21.  Lib.  4.  Rec,  which 
is  quoted  in  the  text. 

t>  Although^  according  to  various  laws,  execution  ought  not  to  be  levied, 
except  for  debts  due  to  the  crown,  on  the  dwelling-houses,  arms,  horses  and 
mules  in  the  possession  and  use  of  knights  and  nobles  (cabaUeros,  S  Mjosdalgo), 
such  rule  is  only  observed  in  respect  to  the  dwelling-houses;  and  even  then, 
in  default  of  other  property,  execution  is  levied  on  them;  for  it  is  not  just 
that  the  creditor  should  remain  without  the  payment  of  the  debt,  which,  in 
justice  and  conscience,  is  due  to  him. — Febrero  Reformado,  P.  2.  lib.  3.  cap.  2. 
§  2.  num.  98.  Palacios,  who  makes  this  quotation,  observes,  that  nather 
L.6.  tit.l7.  Lib.5.;  nor  L.27.  tit.21.  Lib.  4.  Rec;  (L.  15.  tit.3l.  Lib.  11. 
Nov.  Rec),  prohibit  execution  going  against  the  dwelling-house  of  the  noble : 
but  L.  61.  tit. 4.  Lib. 2.  Rec;  [which  is  not  inserted  in  the  Nov,  Rec.]  He 
adds,  that  at  no  time  of  the  year  ought  execution  to  be  levied  on  the  mules, 
oxen,  nor  other  beasts  of  the  plough  or  agriculture,  belonging  to  husbandmen, 
farmers,  or  agriculturists  (labradoret),  L.25.  tit.21.  Lib.4.;  LI.  5  &  6.  tit  17. 
Lib.5.  Rec;  (L.15.  tit.Sl.  Lib.  11.;  and  L.  6.  tit.ll.  Lib.  10.;  L1.12&13. 
tit.  51.  Lib.  11.  Nov.  Rec).  The  Learned  Professor  does  not  notice  the  ex- 
ceptions from  this  exemption  in  respect  to  debts  due  by  such  persons  to  the 
court,  or  for  taxes ;  and  for  rent  of  the  land  to  the  proprietor.  See  the 
laws  of  the  Nov.  Rec,  cited,  particularly  of  tit  31.  Lib.  11.  Labradoret  were, 
it  will  be  seen,  peculiarly  protected.  The  exemptions  in  these  and  other 
laws,  in  favour  of  particular  persons,  are  repealed  by  Order  in  Council,  16th 
September,  1822,  Appendix  J :  which  see. 

»o  Not  in  the  Nov.  Rec. 

^  See  Order  in  Council,  16th  September,  1822,  Appendix  J,  making  then 
liable. 
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8th,  Beds,  wearing  apparel,  and  other  things  necessary  for 
daily  use  ^\  Cur,  Filip.  $  16.  num.  19. 

9th,  Foreign  ships,  or  ships  from  foreign  parts  ^'\  with  mer- 
chandize, unless  the  debtors  should  point  them  out  to  be  levied 

on,  L.  12.  tit.  17.  Lib.  5.  Rec.  Lib!?i*.^NoT. 

10th,  Things  destined  for  the  public  use,  nor  the  property  ^^  Rec. 
(propias)  of  the  inhabitants  {vecinos)  cannot  be  taken  in  exe- 
cution for  the  debts  of  the  corporation  {concejo)^  L.7.  tit.  17.  L*b!ii*^*L.« 
Lib.  5.  and  L.16.  tit  21.  Lib.  4.  Rec.  tit.90.Lib.7. 

11th,  Execution  may  be  levied  on  the  property  (propicdad)  Nov.  Bcc. 
of  the  thing  subject  to  a  right  {servidumbre\  L.  8.  tit  32.  P.  3.  ^ 

12th,  For  the  debts  contracted  by  the  husband  before  or 
during  marriage,  only  the  fruits  of  the  dotal  property,  which 
shall  be  left  after  having  satisfied  the  burthen  or  charges  {cargas) 
of  matrimony,  may  be  taken  in  execution,  for  the  contrary 
would  be  in  prejudice  of  the  wife  ^^,CarZfva^  tit 3.  disp.l9.  d 
n.  2.  a/  9. ;  but  if  the  wife  hath  contracted  the  debt  before  mar- 
riage, the  dotal  property  may  be  taken  in  execution  in  default 
of  paraphernalia  ( parc^emales\  and  not  the  fruits,  which  belong 
to  the  husband,  Carlevalf  ibid.  in.9.  a/  12.  If  the  wife  hath 
contracted  a  lawful  debt  during  marriage,  execution  cannot  go 
against  her  dotal  property  {dote\  in  prejudice  of  the  husband, 
Carleoal^  ibid.  ^  n.  12.  a/  19.,  and  much  less  if  the  debt  were 
common  to  both,  because  then  execution  must  be  levied  on 
property  common  to  both  {bienes  comunes%  Carleval^  ibid.  ^  n.  1 9.  [  307  ] 
aljiiu 

The  debtor  who  will  not  give  securi^,  or  bail  of  sanea^ 
mientOf  ought  to  be  imprisoned  (preso)^^,  L.19.  tit  21.  Lib. 4.  1".^^^^^' 

Liib*  II.  Mot. 
R«c. 

^*  See  Order  in  Council,  16th  September,  1823,  Appendix  J. 

^  That  is,  for  debts  due  to  persons  of  the  country  whence  such  ships 
come ;  but  ^tuere,  if  not  for  debts  contracted  on  account  of  such  ships,  or  of 
the  owners,  in  the  ports  they  come  to  ? 

^  This  appears  to  mean,  from  reference  to  L.S.  tit.  20.  Lib.  7.  Nov.  Rec, 
•Illy  the  bread  or  grain  dejxMited  in  the  public  granaries :  and  the  other  law 
mioted  in  the  text,  viz.  L.  1.  tit  30.  lib.  11.,  Not.  Rec,  does  not  bear  upon 
tne  subject. 

**  This  is  an  erroneous  quotation. 

^  Palaciot  refers  to  Carlewd,  cited  in  the  text,  for  an  understanding 
thereof. 

See  Order  in  Council,  16th  September,  1822,  Appendix  K,  containing  pro- 
visions in  respect  to  the  property  of  married  women. 

^  The  law  (L.  12.  tit.  28.  Lib.  11.  Nov.  Rec)>  cited,  says,  the  writ  of  exe- 
cution directs  execution  to  be  levied  on  personal,  and  in  de£uilt,  on  real 
property ;  the  debtor  giving  security  for  tneir  sufficiency  to  satisfy  the  debt 
XtaneamMCTUo) ;  and,  in  default  of  such  security,  orders  the  arrest  and  im- 
prisonment of  the  debtor,  unless  privileged  therefrom.  Paiaciot  observes  to 
this  effect. 
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Rec.  There  are  some  persons  who  enjoy  the  privQ^e  of 
being  exempt  from  arrest  or  imprisonment  for  debt  ^^,  and  these 
are,   1st,  He  who  should  have  possessed  for  three  whole  years 

i!*b7*K?'         twelve  mares  of  a  particular  breed  {de  casta\  L.2.  c.4.  tit.  17* 

Rec.  Lib.  6.  Rec. 

2d,  The  attornies  of  towns  {pueblos)  who  are  in  the  coart, 

Lib.8.  &  L.8.     LI.  10  &  11.  tit  7.  Lib.  6.  Rec. 

S'^^iii^'^*'         3d,  Nobles  and  their  descendants,  or  persons  entitled  to  the 

L.9.t.s.£ib.6.    privileges   of    nobility    {hijosdalgo)^    L.  4.   tit 2.   Lib.6.  Rec, 

lTo  ^2         provided  the  debt  does  not  proceed  from  crime  or  quasi  crime, 

lib.6.  Not.       L.6.  tit.2.  Lib.6.  Rec. 

4th,  Doctors  and  licentiates  of  the  higher  degree  {enJacuUad 

.LL14&15.        mayor),  LI. 8  &  9.  tit  7.  Lib.l.  Rec. 

Not.  Rec.  5th,  Labourers  in  the  time  of  crop  or  harvest,  or  the  labour 

lib^if*  L  e      of  the  field,  except  for  debts  to  the  crown,  or  proceeding  from 

tit.n.Lib.io*.     crime,  L1.25  &  26.  ^®  tit  21.  Lib. 4.  Rec. 

L?3.tit5^  ^'^'  ^  woman  ^^  {mt^er)  cannot  be  impriscmed  [presa)  for  a 

Lib.  10.  Not.     debt  of  any  nature,  L.8.  tit.  1.  Lib.  5.  Rec. 

Rec  *  • 

§  7.' Of  the  -^^  ^^^  ^"^  or  object  of  the  execution  is  to  cause  pa3rroent  td 

saleofthepro-  be  made  to  the  creditor,  it  is  necessary  to  sell  the  property 
u^ioezeco-'  levied  on  at  public  auction;  to  which  efiect,  being  real,  three 
*'*^  proclamations  or  public  outcries    {pregones)^  must  be  made 

in  twenty-seven  days,  each  in  nine  days;  being  moveable  or 
personal,    three  proclamations  are  made  from  three  to  three 
Lfb.  n*!^NoV.     d»ysj  L- 1 9-  tit  2 1 .  Lib.  4.  Rec. 

Tft«c«  The  first  of  these  proclamations  is  made  in  the  place  or  do- 

micile of  the  defendant  in  execution  (executado),  and  all  the 
Lib.  11.  Not.  three  in  the  place  or  court  where  the  trial  is  had,  L.S6.  tit  4. 
^^^  Lib.  3.  Rec. ;  and  the  debtor  may  renounce  the  proclamatioiis 

and  their  terms,  Cur,  Filip,  §  18.  num.8. 

The  execution  being  made  or  levied,  and  the  term  of  the 

proclamations  expired,  the  debtor  must    be  cited  to  the  sale 

(remate),  in  order  that  within  three  days  he  may  either  pay  the 

L.is.tit.28.       debt  or  allege  his  exceptions,  L.  19.  tit 21.  Lib. 4.  Rec,  and 

Lib.ll.  Not.      ..    ,  °  i    n   i  j   j  i    ,  .  .  v 

jUc.  if  tlie  execution  shall  be  amended  or  extended  {se  mejorare)^  or 


^  See  the  limitation  of  this  exemption  to  the  persons  mentioned  in  the 
proviso  or  exception  contained  in  the  Order  in  Council,  16th  September,  1823, 
Appendix  J. 

^  Not  inserted  in  Nov,  Rec*  See  Order  in  Council,  16th  September, 
1822,  Appendix  J. 

^  Limited  to  married  women,  by  Order  in  Council,  16th  September,  1822, 
Appendix  J. 

^  These  proclamations,  or  prcgonesy  were  done  away  with  in  Trinidad,  by 
proclamation  12th  May,  1815.  See  Appendix  Bb. 
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made  anew. on  other  prq)erty,  it  is  necessary  to  cite  again  the 
debtor  to  the  sale  {remote)  of  it,  Cur.  Filip.  J  19.  num.  4. 

In  the  before  mentioned  term  of  three  days,  the  debtor  must 
make  hb  opposition,  alleging  whatever  exceptions  he  may  have ; 
and  in  order  to  prove  them,  the  term  of  ten  days  is  granted 
him,  which  are  reckoned  from  the  day  of  opposition,  in  which 
he  must  present  his  documents  {escrituras\  and  witnesses,  LI.  2  I't.i&2.Ut28. 
&  3.  tit,  21.  Lib.  4.  Rec      And    it    is    to  be  observed,   that  Rec. 
against    contracts,  sentences,    and  compromises   {compramisos),      [  308  ] 
which  carry  with  them  prompt  execution,  no  exception  is  ad- 
mitted, except  payment  by  the  debtor,  an  agreement  not  to  sue 
or  demand,  an  exception  of  falsehood  or  deceit  {Jalsedad),  usury, 
fear,    force,  and  other  lawful  exceptions,  L.I.  tit  21.  Lib.  4.  L.s.t]i.«28. 
Rec     A  sight,  or  traslado,  of  the  opposition  of  the  debtor,  is   ^"'  ^*^' 
given  to  the  creditor,  and  the  term  of  ten  days  allowed  him  to 
produce  or  make    his    proof,  LI.  2  &  3.  tit.  21.  Lib.  4.  Rec,  Li.i&«.tit.28. 
and  the  said  term  may  be  prorogued  at  the  instance  of  the  ere-  ^^ 
ditor,  by  reason  of  the  executive  process  being  for  his  benefit, 
Cm\  Filip.  §  20.  num.4. 

In  whatever  time  or  stage  of  the  executive  cause,  even  after  Cap.  s.  Of  the 
the  sentence  of  sale  {remote^  provided  that  payment  hath  not  ^^SSpcnoo. 
been  made,  nor  possession  given  of  the  property,  the  opposition 
of  the  third  opposer  (tercero  opositor)^  who  presents  himself 
claiming  the  dominion  of  the  property  levied  on,  or  the  prefe- 
rence of  the  debt,  must  be  admitted,  L.  41.  tit.  4.  Lib.  3.  Rec.  L.  16. tit 88. 
provided  that  this  opposition  be  not  malicious,  directed  to  retard  ^**^'       * 
the  execution.  Cur.  Filip.  §26.  num.  5.     With  respect  to  which 
we  say,  1st,  That  the  question  of  dominion  being  clear  [constant 
do  del  dominio)y  a  stop  must  be  put  to  the  execution.  Cur.  Filip. 
ibid,  num.10. 

2d.  That  if  this  third  opposer  should  claim  to  be  anterior  to 
the  person  at  whose  suit  execution  is  made  {executante\  and  to 
compete  with  him  the  executive  process,  the  execution  must  be 
stayed  or  suspended  until  by  the  ordinary  process  it  be  deter- 
mined which  of  the  two  creditors  ought  to  be  preferred,  as  Cai'- 
levalf  tit.3.  disp.  12.  proves,  and  if  the  opposers  be  many,  the  rules 
of  preference  established  or  laid  down  in  Tit.  11.  cap.  3.  §2. 
Lib.  2.  shall  be  observed. 

3d,  That  a  sight,  or  traslado^  of  the  opposition  of  the  third  per- 
son is  given  to  Uie  defendant  in  execution  {exectdado),  and  to  the 
plaintiff  at  whose  suit  it  is  levied,  (executante) ;  proof  is  received 
if  necessary,  and  the  cause  is  carried  on  betiiveen  them  by  the 
ordinary  process  Cur.  Filip,  ibid.  num.  12. 
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Gbp.  9.  Of  tbe       The  term  of  citation  having  expired,  if  no  opposition  should 
•entmce  of  lale  i^^Lve  been  made,  or  having  been  made  after  the  term  of  it,  the 

judge  without  any  other  citation,  or  delay,  decides  the  cause  of 

sale,  annulling  the  execution,  or  ordering  it  to  proceed  until  sale 

L.i8.th.98.       take  place,  and  pa)rroent  be  made  to  the  party,  L.19.  tit21.  Lib.4. 

^^11.    or.      jtgc,,  provided  the  creditor  gives  the  securiQr  of  the  law  of 

Toledo ;  this  is,  that  in  case  of  the  execution  being  revoked  by 
the  superior  judge  or  court,  he  will  restore  that  which  he  r^ 
L.|.tit.98«         ceived  in  payment,  L. 2.  tit.  21.  Lib.4.  Rec 
^Mi.Nor.  ^j^^  appeal  from  the  sentence  of  sale  {remate\  has  only  the 

§  1.  Of  the  ap-    devolutive  eifect,  and  therefore  it  ought  to  be  executed,  notwith- 
^^Jten^;    *     standing  such  appeal,  or  any  nullity  whatsoever,  which  shall  be 
[  309  ]      alleged,  except  it  be  notorious,  and  result  from  the  same  pro* 
Ub?n!  N^'    ceedings,  LI.  3  &  19.  tit.  21.  Lib.  4.  Rec. 
Rec  After  the  sentence^*  they  proceed  to  make  the  sale  or  adjudi- 

jJu^oQ  of  '    cation  of  the  property ;  which  is  sold  at  public  auction  (alnuh 
profMrtj.  neda)  to  the  person  ofiering  the  best  bid  and  terms  {comprador  de 

mejor  postura  y  condicion)^  Cur.  Filip.  §  22.  n.  1. . 

From  which  principle  it  results,  1st,  That  the  offer  of  tlie 
second  bidder  being  accepted,  the  first  is  discharged,  and  not 
otherwise,  Cur.  Filip.  ibid.  n.  6. 

2d,  That  when  the  order  conformable  to  justice  and  due  so- 
lemnity hath  not  been  observed  at  the  public  sale  or  auction,  the 
sale  b  re-opened  and  bids  are  received,  Cur.  Filip.  ibid.  %•  7. 

Sd,  That  after  the  sale  is  made  or  closed,  no  bid  is  admitted, 
ibid.  n.  8.,  except  with  respect  to  the  property  of  minors,  or 
those  to  whom  restitution  is  granted,  ibid.  n.  10. 

4th,  That  there  being  no  purchaser,  the  creditor  may  require 
that  the  property  be  delivered  to  him  in  payment,  estimating  it  at 
what  it  might  be  worth,  for  otherwise  ^^  he  is  not  entitled  to  pur- 
chase it,  L.6.  tit  27.  P.S.  Cur.  Filip.  ibid.  n.  23. 

5th,  That  if  fraud,  or  dole  hath  intervened  in  the  sale  of  the 
property  levied  on,  the  debtor  has  his  action  for  the  restoration 
of  it,  on  returning  or  giving  the  price,  ibid.  n.  21. 

6th,  That  from  the  value  of  the  property,  payment  must  be 
made  of  the  principal  and  costs;    and   not  being  sufficient, 


^ '  Add,  of  sale  {remote).  For  the  due  understanding  of  the  present  regu- 
lations in  Trinidad,  in  respect  to  the  forms  of  proceeding  in  civil  suits,  to  the 
sale  of  property  under  execution,  and  to  other  matters  connected  with  the  sub- 
ject of  thb  book,  the  reader  must  refer,  in  addition  to  what  has  been  before 
stated  in  the  course  of  the  notes  by  the  Translator,  to  the  Appendix.  See  Q, 
R,  Mm,  S,  Cc,  Dd,  Ee,  Ff,  Gg,  Hh,  li,  Jj,  Kk,  LI. 

^^  Vide  what  is  said  with  respect  to  the  ability  of  the  creditor  to  purchase : 
<$th  Febr.y  ad.  p.  2.  lib.  J.  c.  S.  §  5.  n.  329.  345,  346,  347,  commencing  p.  498. 
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an  execution  or  compulsory  order  {mandamiento  de  apremio\  Oip«4.  Oftht 
is  issued  against  the  debtor,  and  his  bail  of  saneamiento^  ibid,  execution, tote 

n.  13.  iMrihalor 

In  the  executive  suit,  the  debtor  must  pay  to  the  officer  of  L.i.tit.3a 
justice  who  shall  execute  the  writ  of  execution,  the  tenth  part  ^^**  ^^' 
(decima)  of  the  amount  of  the  debt,  in  places  where  a  custom  L.4.tit.sa 
should  exist  to  pay  this  fee^S    L.7.  tiU21.  Lib.4.  Rec.  with-  ]^il- Nov. 
out  being  able  to  exact  others,    L.12.    tit  21.   Lib.  4.    Rec  L.i7.titsa 
Upon  which  it  is  to  be  observed,  1st,  That  the  decima  or  fee  ^^^'  ^"^^ 
is  not  due  until  six^-two  hours  after  the  execution  hath  been 
levied,  L.  30.  tit  21.  Lib.  4.  Rec. 

2d,  That  it  is  not  due  on  debts  to  the  crown  or  Jlscy  but  at 
the  rate  of  thirty  maravedis  for  a  thousand,  L.8*  tit  21.  Lib. 4.  L.i.titso. 

Ilec.  ^^  Lib.ll.  Not. 

Rec. 

8d,  That  the  decima  or  fee  cannot  be  exacted  until  the  credi- 
tor be  declared  satisfied  and  paid,  L.7.  tit21.  &  L.31.  ^^  tit4.  L1.14,  i5ft  16. 
Lib.4.Rec.  tit.so.Lib.u. 

I  Not.  Rec. 

4th,  That  there  is  no  decima  or  fee,  if  the  debtor  shall  pay      [  310  ] 
within  twenty-four  hours  after  the  execution  is  made,  or  shall  l-;i5.tit.80. 
deposit  the  amount,    L1.21,  22  &  23.  tit 21.  L.4.  Rec,  and  Rec. 
he  is  also  in  this  case  discharged  or  relieved  from  the  costs  of 
the  escribano,  L.  22.  tit  21.  Lib.  4.  Rec 

5th,  That  if  any  dispute  should  arise  whether  the  debtor  had 
paid  or  not  within  the  twenty-four  hours,  and  the  hour  should 
not  have  been  noted  by  the  escribano,  the  latter  must  pay  the 
costs. 


S9  The  fees  of  the  sheriflT  or  marshal  (alguaxil  mayor),  are  regulated  in 
Trinidad  by  docket. 

^  This  law  is  not  inserted  in  Nov.  lUc. 

^  Not  inserted  in  Nov.  Rec,  Palacios  says,  it  should  be  L.  51.  tit  4. 
Lib. 3.  Rec.  (L.  7.  tit.  30.  Lib.  11.  Not.  Rec):  which  law  says,  in  addition  to 
the  text,  the  decima  shall  not  be  paid  if  the  parties  agree  or  arrange  the  suit. 
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TITLE  XL 

OF   CRIMINAL   TRIALS   OR   PROSECUTIONS. 

Cfp.  L  Of       Hating  already  explained  the  mode  of  proceeding  in  civil  suits 

and  its  «~<*^     it  now  only  remains  for  us  to  expound  what  particularly  and 

diifierently  belongs  to  criminal  trials ;  wherefore  we  shall-  take 
care  not  to  repeat  any  of  those  things  which  they  have  in  com- 
mon, and  which  therefore  are  already  treated  of. 

A  criminal  trial  is  that  in  which  tlie  cognizance  and  punish- 
ment of  a  crime  committed  are  treated  of. 

The  proceeding  to  the  punishment  and  investigation  of  crimes 
is,  either  by  accusation  of  the  party,  or  by  inquisition  (pesquisa) 

L.s.tits4.        arising  from  denunciation,  or  from  the  office  of  the  judge  {de 

U^is.  Nw.     p^^  ^jicio),  L.  6.  tit  1 .  Lib.  8.  Rec. 

§  i.of  cnminal      Accusation    is   the  charge  which  one  man  prefers    against 

^^^  ***^      another  before  the  judge,  charging  an  offence  which  he  allies 

the  accused  hath  committed,  and  praying  the  infliction  on  him 

L.Lt.i.P.7.  of  punishment  for  it,  L.  1.  tit.1.  P. 7.  It  is  considered  with  re- 
ference to  the  following  axioms  :  1st,  That  only  they  can  accuse 
who  have  a  motive  or  an  interest  {entienden)  in  the  accusation ; 
those  who  can  '  strike  terror  {aterrar)  into  the  delinquent ;  those 
who  by  accusing,  do  not  act  against  piety,  and  those  who  are 
in  no  manner  of  suspicious  character  {sospechosos). 

2d,  That  all  can  be  accused  who  are  capable  of  offending  and 
sufiering  punishment 
[  311  3  ^^9  That  the  calumnious  or  &lse  accusation  does  not  remain 

unpunished. 

From  the  first  principle  it  is  inferred,  1st,  That  a  woman  ^ 
cannot  accuse,  nor  a  mihor  of  fourteen  years  of  age,  nor  a  person 
of  bad  character,  nor  the  perjured,  nor  one  bribed  or  suborned 
[cohechado) ;  he  who  has  two  accusations  pending  cannot  in  the 


>  On  the  contrary,  those  who  cannot  strike  or  cause  terror,  says  Palaciot ; 
and  that  one  of  the  reasons  assigned  by  Greg.  Lop^  Gl.  5.  L.  2.  tiu  1.  P.  7. 
for  a  judge  bdng  prohibited  to  be  an  accuser,  is,  because  he  might  produce  this 
effect  on  the  accused.  A  better  reason  for  such  exclusion  is,  that  the  judce 
ought  not  to  be  the  accuser.  The  learned  Professor  also  observes,  that  the 
languaffe  of  the  law  is,  every  person  may  be  an  accuser  wh<>  is  not  prohibited 
by  the  laws,  L.  2.  tit.  1.  P.  7.  For  information  as  to  the  constitution  of  the 
criminal  courts,  and  the  mode  of  proceeding  in  criminal  trials,  in  Trinidad, 
the  reader  is  referred  to  the  Appendix  F. 

9  A  woman,  observes  PalaeioSf  may  accuse  for  the  murder  of  her  husband, 
as  also  the  husband  for  the  murder  of  hii  wife,  L.  14.  tit.  8.  P.  7. 
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mean  time  prefer  a  third,  nor  can  a  person  of  very  great  poverty 
accuse,  nor  the  accomplice  in  the  crime,  nor  can  a  relation  or 
servant  accuse  a  relation  in  the  line  of  ascendants  ^,  or  being  a 
brother,  unless  it  were  for  the  crime  of  high  treason  {lasie  ma" 
jestatis\  or  for  a  crime  committed  against  their  relations  in  the 
fourth  degree,  fathers-in-law,  sons-in-law,  or  step-&thers,  L.2.  L.3.ti.P.7. 
tit.  1.  P.  7. 

8d,  Neither  can  he  accuse  who  has  another  accusation  pend- 
ing against  him  ^  until  his  trial  be  concluded,  unless  it  be  for  a 
crime  against  his  person,  or  that  of  any  of  those  relations  in  the 
degree  we  have  m^itioned ;  but  if  he  should  be  condemned  to 
perpetual  banishment,  he  can  at  no  time  accuse  another,  unless 
for  an  oiTence  against  his  relations  ^  which  his  accuser  hath 
committed,  *  L.  4.  tit  1.  ?•?.  L.4.t.i.  P. 7. 

Sd,  That  no  judge  can  accuse,  but  may  give  information  to 
the  king  of  oiTences  committed  in  the  places  of  his  jurisdiction, 
LL2.  &  5.  tit  1.  P. 7.  Ll.9.&5.ti. 

P.7. 

4th,  That  when  several  accuse  a  person  of  the  same  crime, 
the  judge  ought  to  select  from  the  accusers  him  whom  he  un- 
derstands to  proceed  with  the  best  intention,  L.  IS.  tit.l.  P. 7.        L.is.t.i.P.7. 

5th,  That  any  one  may  accuse  or  charge  with  respect  to  a 
crime  conmiitted  against  his  person,  or  to  the  injury  of  another, 
except  the  crime  of  adultery,  not  having  the  consent  of  the  hus- 
band, L.2.  tit  19.  Lib.  8.  Rec.  Lib.  is.  Nor. 

From  the  second  axiom  it  follows,  ^*^' 

1st,  That  persons  deceased  cannot  be  accused,  unless  it  be 
for  the  crime  of  high  treason,  or  dgainst  the  public,  or  of  heresy, 
or  for  having  misapplied  the  property  of  the  crown  ®,  L.  7.  tit  1.  ^••7.t.i.P.7. 
Part  7. 

2d,  That  also  every  judge  who  may  have  aggrieved  ^  a  par^ 
accused  before  him,  may  be  accused  even  after  death ;  also  the 
sacrilegious  thief,  and  the  woman  who  attempts  the  death  of 


9  Or  descendants,  adds  Palaeiot. 

*  A  person,  says  Palacioi,  referring  to  L.4.  tit.  1.  P.  7.;  and  Greg.  Lop^  GL 
thereu^n,  who  has  an  accusation  pending  aeainst  him,  cannot  accuse  another 
of  a  cnme  of  less  or  eqnal  degree  to  that  of  which  himself  is  accused. 

^  Or  against  himself;  adds  Palacioi, 

*  This  exception  does  not  appear  to  be,  to  the  extent,  or  in  the  manner 
put  in  the  text,  supported  by  tne  law  of  the  7th  Part,  referred  to ;  which 
would  only  seem  to  piermit  the  accusation,  when  the  sentence  for  banuhment 
was  temporary,  and  not  perpetual;  and  then  without  any  qualification  or 
limitation  as  to  persons  against  whom  the  ofience  mi^t  be  committed. 

7  This  seems  to  apply  only  to  persons  charged  with  the  administration, 
receipt,  custody,  &c.  ot  property  of  the  crown. 
^  Ex.  gr,  tlirough  bribery,  &c. 
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her  husband  %  because  all  these  ought,  by  reason  of  their  erimesy 
to  suffer  in  their  property  the  punishment  which  cannot  be  in- 

L.s.tit.i.P.7.    flicted  on  their  bodies,  L.8.  tit.l.  P. 7. 

[  312  ]         3d^  Persons  under  fourteen  years  of  age  cannot  be  accused  % 

unless  for  crimes  of  blood,  death,  theft,  and  others  of  a  like 

nature,  being  above  ten  years  and  a  half  old,  in  which  last  case 

the  punishment  ,must  be  lessened  with  respect  to  them,  L*9. 

t.i4.i 8.t.3i.      ^t.  1.  L.17.  titl4.  and  L.8.  tit.Sl.  Part  7* 

T*'^'  •     P7         *^*  ^^^  madmen,  &c.,  L.9.  titl.  P.7. 

5th,  Neither  can  judges,  while  in  office^  be  accused,  except 
fiar  a  crime  committed  by  reason  of  their  station  or  employment, 

L.ll.tit.l.P.7.  LmII.  tiLl.  P.7. 

6th,  Nor  can  one  who  has  once  been  accused  be  a  second 
time  accused  of  the  same  offence  of  which  he  hath  been  acquitted, 
except  in  the  second  accusation  it  be  proved  that  the  first  was 
carried  on  with  fraud  or  deceit  {dolo);  or  the  first  having  been 
prosecuted  by  a  stranger,  the  second  should  be  preferred  by  a 
relation,  who  proves  that  he  was  ignorant  of  the  first,  L.12. 

L.l2.ttt.l.P.7.  titl.  P.7. 

From  the  third  principle  it  is  inferred, 

1st,  That  the  accusation  ought  to  be  made  in  writing,  settiug 
forth  the  name  of  the  accuser,  that  of  the  accused,  that  of  the 
judge  before  whom  the  accusation  is  preferred,  specifying  die 
crime,  the  place,  year,  and  month  in  which  it  was  committed ; 
and  the  judge  must  inscribe  the  day  on  which  he  receives 
it,  and  make  the  accuser  take  the  oath  of  calumny'^,  L.14.  titl. 

L.14.tit.l.P.7.    P.7. 

2d,  That  he  who  shall  accuse  through  calumny  or  falsely, 
L.26.ttt.i.P.7.  ought  to  suffer  the  punishment  *^  of  the  accused,  L.26.  titl. 

P.  7.  But  there  are  certain  persons  in  whom,  although  they  may 
not  prove  the  accusation,  it  can  only  be  considered  presumptive, 
and  not  evident  calumny ;  for  which  reason  our  laws  exempt 


^  A  trial  commeDced  against  a  wife,  under  such  a  charge,  who  may  happen 
to  (He  dnring  its  progress,  may  be  concluded,  and  sentence  given,  declaring 
her  infamous  in  case  the  offence  be  proved. — Palacioty  referring  to  L.  8.  tit  1. 
P.  7.,  cited  in  the  text. 

^  The  ofiences,  observes  Palaciot,  referring  to  L.9.  tit.  I.  P.  7.,  of  which 
persons  under  fourteen  cannot  be  accused,  are  those  relating  to  carnal  ex- 
cesses (de  luxuria), 

\}  And  the  accused  being  cited,  the  accusation  is  passed  to  him;  and 
twenty  days  allowed  him  to  answer.  Vide  L.  14.  tit  1 .  P.  7.,  quoted  in  the  text 

^*  Vide  persons  excepted  by  the  law.     Vide  relations,  &c. 
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them  from  this  punisbroent.  StKh  are>^,  1st,  The  guardian  ^^ 
of  an  orphan.  Sd,  He  who  accuses  one  of  being  a  fidse  coiner. 
Sd,  The  heir  who  follows  up  the  accusation  which  the  testator 
announced  in  his  life  drne^^  against  a  determinate  person  for 
having  attempted  his  deatlu  4th,  He  who  accuses  with  resped 
to  an  act  committed  against  himself.  5th,  He  who  accuses  on  ac- 
count of  the  death  of  his  relations  in  the  fourth  degree.  6th,  And 
the  husband  and  wife  on  account  of  the  death  of  each  other, 
LI. 6.  20,  21,  &  26.  titl.  P. 7.  s&tiia.p!?.* 

From  the  fourth  principle  we  deduce,  ist.  That  the  judge  of 
the  place  where  the  accused  committed  the  offence,  or  of  that 
where  he  shall  be  accused,  is  the  competent  judge,  when  once 
submission  shall  be  made  to  his  jurisdiction  by  the  medium  of 
contestation,  or  the  judge  of  the  domicile  of  the  accused,  or  of 
the  place  where  he  shall  have  the  greater  part  of  his  property, 
L.15.  tit.l.  P.  7.  2d,  That  if  the  same  person  hath  committed  Ui5.tiui.P.7« 
two  crimes,  the  judge  who  first  takes  cognizance  ought  to  sub- 
stantiate or  establish  the  cause,  and  afterwards  transmit  it  to  the 
other  who  demands  it.  Cur.  Filip,  P.  3.  $  4.  n.6. 

3d,  That  if  the  judge  in  whofe  jurisdiction  the  crime  was  com- 
mitted, should  demand  the  accused  from  the  judge  of  his  do-  L  ^^^  J 
miciie,  although  the  latter  may  have  previous  cognizance  of  the 
cause  {prevenga  en  la  causa\  he  ought  to  hand  the  accused  over, 
unless  he  is  liable  to  corporal  punishment,  or  being  so,  if  the 
proceeding  should  be  by  accusation.  Cur.  Filip,  ibid. 

4tfa,  That  the  alcaldes  of  the  court  (de  corte)  being  supreme 
criminal  judges,  are  in  no  case  obliged  to  hand  over  or  give  up 
the  accused,  Cur.  Filip.  ibid.  n.  7. 

5th,  We  say  the  same  of  the  alcaldes  del  crimen  in  the  chan^ . 
ceries  and  audiences  in  respect  to  the  cases  de  corte  enumerated 
in  Cw.  FUip.  ibid. 

The  accusation  being  preferred  before  a  competent  judge,  he 
ought  to  cite  the  accused  to  appear  or  answer  within  twenty  days, 
giving  him  a  copy  or  traslado  of  the  accusation,  L.14.  tit.l.  P.  7.  l4l4.iit.i,P.7. 


I)  Such  persons,  says  PaUunos^  are  excused  from  the  punishment  of  pre- 
furoptive  calumnv,  which  is,  when  the  accuser  does  not  prove  the  accusation ; 
but  not  from  the  punbhment  of  evident  calumny,  which  is,  when  it  is  proved 
that  he  made  it  maliciouslj.  He  refers  to  Greg.  Lop,  Gl.  5.,  L.  6.  tit.  80.  P.  7., 
cited ;  and  to  Curia  Filip,,  p.  3.  f  8. 

14  Unless  he  be  provca  to  have  accused  through  malice.  Vide  L.6. 
titl.  P. 7. 

'^  Or  mentions  in  his  will,  L. 21.  tit.  1.  P.  7.     Vide  the  hiw. 
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L.itf.t.1.  P.7.   and  in  this  ^nn  admit  him  to  allege  eKceptions^^  L.16.  titH 

P.  ?•     From  thenceforward  neither  the  accnser  nor  accoaed  can 
L.i7.ti.P.7.    desist  from  the  criminal  prosecution^^,  L.17.  titl.  P.7«    Th^ 

accusation  may  be  abandoned  with  the  permission  of  the  jodgfe 
within  thirtj  days  after  being  pr^rred  ;  and  this  may  be  always 
granted,  provided  no  fraud  or  deceit  is  discovered  in  the  acotua^ 
L.i9.t.i.P.7.    tion,  or  except  in  the  six  cases  expressed  by  L.l^  tit.1.  P.7i 

The  accusation  is  at  an  end  by  the  death  of  the<  aocuaer^^  or 
the  accused,  except  it  be  with  respect  to  crimes,  which  may  be 
L.S3.t.i.P.7.  prosecuted  against  persons  deceased^^,  L.2d.  titl.  P«7*»  andli 
Ll.84, 25.t.i.  the  cases  expressed  in  L.24  &  25.  ^  titl.  P. 7. 
Cai.  u  Of  iht  '^6  proceeding  in  the  enquiry  or  investigation  of  a  crima 
^^™?*^  ^  may  be  also  by  the  mere  denunciation  of  the  party  which  any 
(piiqniMj  one  may  prefer,  without  being  obliged  to  prove  it  before  a  oomp^ 

tent  judge,  unless  the  delator  bind  himself  to  do  so,  or  the  judge 
L.s7.t.i.P.7.     should  know  that  he  proceeds  maliciously,  L.  27.  tit.1.  P.  7.   ^ 

The  fiscal  cannot  prefer  this  delation  without  having  informa^^ 
L.ii.tit.13.  ^^  ^^  the  crime  m  saTJp//5,  L.S.  tit.1 5.  Lib. 2.  Rec^',  exoepi 
Lib. 4.  Not.       upon  notorious  fiu^ts ;  and,  in  this  case,  the  delator  must  give 

securi^  at  the  will  of  the  judge  to  prosecute  to  condition 

r  S14  1      ^^  delation,  L.M.  titl.  P. 7.''^     Then  the  judge  proceeds  ti>' 

L.40.t.i.P.7.    make  the  inquest  of  the  crime,  which  is  call^  pesquha^  L.^T» 

L.87.t.lP.7.    titl.  P.7.  •• 

fi.Whiitcrimet      This  inquest  (pesqtiisa)  may  be  executed  by  virtue  of  offi^^ 
ofiDqii^w^    not  only  in  the  five  cases  which  L.28.  titl.  P. 7.  points  out,  b*^ 

what  not.  also  with  respect  to  any  other  crime  committed  in  the  inrisdic- 

L.S8.t.i.r.7.  Mr  ^  ^  ^ 

■  -" 

^  DOatory  exceptions  before  contestation  or  answer,  fidetht  kw  quoted, 
and  note  I.  Greg,  Lop^  thereon. 

17  In  any  stage  of  the  trial  before  sentence,  the  accuser  may  compound 
with  the  accused  in  criminal  cases,  where  the  punishment  is  coqioral,  except 
in  that  of  adultery,  (which  at  present  may  be  said  not  to  entail  corporal' 
punishment),  L.28.  tit.  1.  P.  7.  But  this  does  not  prevent  the  judge  from 
proceeding  m  virtue  of  his  office,  in  the  like  trial,  until  imposing  tne  corporal 
puniihment  which  the  ofience  shall  deserve,  L.  10.  tit.S4.  Lib.S.  Rec.:  (L.4^ 
tit.  40.  Lib.  12.  Nov.  Rec) — Palacios. 

i>  Heirs,  if  accusers,  are  not  obliged,  after  his  death,  to  prosecute,  but 
they  may  do  so.     Fide  L.  23,  tit.  1 .  P.  7. 

19  Or  rather  their  property. 

^  As  to  the  pecuniary  penalty,  the  trial  ma^  be  carried  on  against  the 
heirs  of  the  accused,  even  aher  his  death,  if,  in  his  life-time,  be  had  contested 
or  answered  the  demand. 

s^  This  should  be L. 5.  tit  13. Lib. 2. Rec;  (L.  1.  tit. 95. Lib.  18. Nov. Rec.): 
as  noticed  by  Palaciot ;  which,  he  observes,  does  not  set  forth  what  is  stated 
by  the  text.  The  law  states,  that  the  fiscal  shall  not  accuse  or  prosecute, 
nor  enter  a  civil  suit  in  the  name  of  the  king,  unless  he  furnish  to  the  aidon 
or  judges  the  name  of  the  informer  {delator\  whose  declaration  or  informa- 
tion shall  be  taken  in  writing  before  the  public  escribano.     Vide  this  law. 

»  This  quotation  is  erroneous.  Palaciot  says,  it  should  be  L.4.  tit.  la^ 
Lib.  2.  Rec. :  (L.  2.  tit.  33.  Lib.  12.  Nov.  Rec.) 
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tion  of  the  judge,  Ll.l.  5  &  6.  titl.  Lib.8.  Rec.;  if  the  erime  \^^'l:^^^ 
mere  perpetrated  ont  of  the  ordinary  jurisdiction,  the  inquest  tiL94.Lib.i8. 
being  made,  the  process  is  sent  to  H.M.,  L.l.  tit.K  Lib.8.  ^7*1^84 

Rec  Lib.  18.  Nor. 

Grimes  which  are  not  subject  to  inquest  are,  1st,  Verbal  or  ^•^ 
slanderous  injuries  of  little  weight  ( palabras  livianas\  although 
they  be  of  the  grave  kind  (graves),  if  the  party  does  not  complain 

of  them,  L.  4.  tit  1 0.  Lib.  8.  Rec-  Lib.'ia!' NiIt. 

2d,  Gaming,  after  the  expiration  of  two  months,  L.10.  tit.  7.  Rec. 

T  'i^  o    T>  L.9.tit,2S. 

A4lb.8.  Kec.  Lib.12.  Nor. 

Sd,  Bad,   or  fraudulent  tithe-gatherers,  (dezmeros)  10.6*1x1.6.  J**'. 

Lib. I.  Rec.  •  Llb.LNor. 

There  are  two  sorts  of  inquest,  one  particular,  and  the  other  ?f^«^^ 
gener^ ;  the  general  inquest  is  that  by  which  a  general  inquisif-  Mnrtsof  la 
tion.  is  made  of  all  crimes,  without  particularizing  either  the  **>««*■«*• 
crime  or  the  delinquent.     The  particular  is,  that  which  is  di« 
reeled  to  a  specific  crime  and  delinquent,  Ciir.  Filip.  p.  3.  $  10.  n.  2. 
The  first  is  prohibited,  unless  it  be  by  royal  order  or  provi-? 
sion^^  L.3.  tit.l.  Lib.8.  Rec.;   but  if  it  be  so  made,  no  ao-  Lib'lt^ 
oount  ought  to  be  given  to  the  parties  of  what  hath  been  done.  Bee 
unless  the  inquest  be  directed  against  particular  acts  of  persons ; 
in  which  case,  the  answer  of  the  witnesses  may  be  shewn  to  them 
for  their  defence,  L.^.  titl.  Lib.8.  Rec:   nor  must  the  ordi-  J^J*?!;^* 
nary  judges  execute  it  in  person,  L.ll.  tit.1.  Lib. 8.  Kec^^  Rec. 
But  the  particular  inquest  must  be  made  on  hearing  the  party,  x!ib!^^oT. 
giving  him  a  copy  of  the  process,  and  proceeding  summarily,  Rec.  ^ 

L.1.  titl.  Lib.8,  Rec  Lib!l8.  Nor. 

The  judge  of   inquiry  {pesqtiisidor)  being  a  commissioned  l^* 
judge,  it  follows, 

1st,  That  he  ought  to  possess  the  qualities  required  by  LL8  Li.8&9.t.i7. 
&9.  tit  17.  P.  8. 

2d,  That  no  one  can  excuse  himself  on  pain  of  one  hundred 
maravedis,  unless  on  account  of  aickness,  enmity,  or  suits,  L.6.  I<«6*t-i7.P.8. 
tit  17.  P.  3. 

3d,  That  not  fulfillmg  his  duty  properly  and  faithfully,  he 
may  suffer  the  penalty  talionis,  L.  12.  tit  17.  P.  3.  L.i2.t.i7.P.7. 


^  Palaeiot  says,  there  are  inquests  which  are  general  in  respect  to  persons, 
and  special  in  respect  to  crimes ;  that  such  inquests  are  not  prohibited,  biit 
are  very  frequent ;  and  that  every  judge  may  take  or  make  them  in  yirtue  of 
his  office ;  for  that,  otherwise,  offences  could  not  be  established.  The  learned 
Professor  cites  Cur.  FUip.y  p.  3.  §  10. 

^  Palaeios  observes,  tnat  the  law  cited  enjoins  the  contrary;  that  b,  that 
the  judges  must  execute  the  duty  in  person.  Vide  L.8.  tit.  84.  Lib.  18  Not. 
Rec. 
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4th,  That  the  judge  or  inquiry  against  a  mayor  [con-ej^idor), 

cannot  act  as  such  in  the  place  where  the  latter  presides,   until 

Lib.*''!!"'        "^^  ^^  expiration  of  a  year,  L.6.  tit  7.  Lib.3.  Rec. 

lUe.  The  kingt  or  the  council  in  his  name,  niay  appoiiit  a  judge  of 

tiooicrd^Mof  •"qui'y  C/"** perguisidor)  at  the  inS^ce  of  tire  party,  or  on  Iiis 

■  Jn^gsofiD-     own  audiority,  who  must,  Ist^  Swear  before  receiving  the  ap- 

*™'"  pointment  what  is  contained  in  the  lawa'of  the  Ordeimmichtq  At 

[815]      ><fca&i,  and  expressed  in  L.  7.  tit  i.  Lib.s.  Rec- '  ■AttA 

Lib.is.ND*.         ^1  He  ought  to  set  out  within  A'rA  ^j*^  u'Deiiw  at 

**=■  the  instance   of  the  party,  and   not  doiDg''s<^'  remu^' fiH 

Not.s.ULS4.     be  had  to  the  fiscal  to  compd  him  to  dd  it,  L.fd.  ittll^lKS. 

Bw.  Bee.  . 

Sd,  The  judge  of  inquiry  must  go  at  the  cost  of  t^  J$r^ 

U.5.tltil,        who  prays  the  inquest,  L.S.  titS.  Lib.3.  Ret, '&nd'!lf'k^^ 

Lib-is-Nor.       through  the  negligence  of  the  ordinary  judg^  it  niii^  be  at  the 

USiiot.34    «*t  of  the  latter  **,   L1.2&8.  tit.l.  Lib.8.  Rec,  he  roiatimj 

IJb.ia.NaT.      suspended  from  office.  *'■     4th,  The  proceedings  of  th^'c^- 

missioned  judges  must  not  depart  from  the  rule'df  the  ordinart 

jndge  of  inquest,  which  is  explained  in  Car.  I^p.  f  IO.'fIsT^ 

JIth,  Not  more  than  one  proceeding  must  be  niade,"a)ffi^A 

I-9.«it34.         there  be  several  delinquents,  L.I2.titl.  Lib.8.  Rec.      ,  ",'' 

Bee,   *  6th,  llie  commission  being  completed,  a  trdsttukj.o'/ cam 

of  its  sentences,  must  be  given  to  the  ordinary  judg^  or  the 

judges  of  residencia,  as  to  what  respects  those  absent''G»m  tpeir 

l*i9.tlt.94.       jurisdiction,  L.9.  tit.  1.  Lib.8.  Rec.  " "      ''* 

B^,  7th,  No  commissioned  judge  can  proiKtunce  sentence  ^cnnia 

a  person  of  distinction  (grande)  without  Uie  adWce  (constiffa)m 

I"'*-*'-         the  council,  L.33.tiL6.Lib.2.  Rec.  '.    ' 

B«e.  8th,  The  judges  commissioned  by  the  council  must  giye  an 

account  within  twenty  days  of  then-  commission,  .^,2.¥H.l. 

Lib.8.  Rec."',  and  the  escribanos  who  go  to  the  inquest  are 

bound  to  deliver  the  processes  within  two  months  to  die  escri- 

bano  of  the  council  which  shall  have  despatched  them,  under  a 

penalty  of  three  thousand  maravedts,  and  a  year's  su^>ensioti 

fivm  ofBce ;  a  traslddo  or  copy  of  which,  if  it  should  be  prayed 


09  PtJaciot  addiiirtheiudfKEhallnot  beculpab1e,at  thecMt  ofthosewho 
arc  guilty ;  and  if  these  ihoulil  not  be  found,  at  the  cost  of  the  coipontton 
or  town  fundi  (proprtoi) ;  and  if  there  ihould  be  no  euch  fundi,  at  the  coU 
of  those  who  are  accmtomed  to  pay  in  all  thin^  which  ore  for  the  good  of 
the  town  or  place:  he  refer*  to  L.  5.  tit.  5.  Lib.3. ;  and  L.B.  tJt.  1.  Lib.i- 
Rec.;  (L.3.  tit.ll.Lib.  7.J  and  6  &  lo.  tit.34.  Uh,  IS.  Nov.  Rec.) 

<*  Thii  would  leem  in  regard  to  the  particular  oeic.       Videh-S.  tit.SI. 


I_2.Nov.Rec.,  orf  iSn 


Nob.  Bee. 


TiLlLL}  Cnmkua  I\riak  and  PrwecM  $Bjf 

Im*  bjr  the  psrdes,  is  extracted  or  made  by  the  escribano  of  the 

CHue  widioat  deby»  LL 1  a  &  1 7.  tk.  1 .  Lib.  8.  Rec.  Iib!I9^NJr. 

Q&f  The  ordmary  judges  can  only  appoint  (comisianar)  the  Rac 
iaqjamt    in   grave    cases,    h.8.  tiui.  Lib.  8.  Rec.,    and   even  L.iatit.84. 
dds  widiin  duir  jurisdiction,  also  as  alcaldes  del  crimen  of  the  g^^^'       ' 
they  cannot  send  judges  of  inquiry  beyond  the  five  I'.s-tit.ss. 
L.4.  tit7.Lib.8.  Rec  »•  £^"-  ^*^- 

In  order  to  provide  that  no  crinunal  shall  remain  unpunished  9*^*.^  Of  the 
far  his  oflfence,  the  judge  must  take  care  that  the  delinquent  be  rpriaion)  of  the 
imprisoned  or  secured  {preso)  in  the  best  way  possible ;  to  this  ^Un^uent. 
end  prisons  are  established  in  the  towns  of  their  jurisdiction, 
whidi  bdong  (km  privativas)  to  the  king,  his  magistrates,  and 
those  to  whom  the  sovereign  gives  permission  to  have  them 
onder  pain  of  death  \  L.  15.  tit-29.  Part  7.  L.i5.t29.P.7. 

Tlitts,  therefore,  in  order  to  imprison  a  delinquent,  it  is  ne^  [  816  ] 
cessary  to  have  in  consideration  the  gravity  of  the  offence,  and 
tibe  quality  or  rank  of  the  offender*  Wherefore,  1st,  The  im- 
prisonment ought  to  be  executed  by  the  ju<%e^  or  those  com- 
missioiied  by  him,  on  a  previous  information  of  the  crimen  ex- 
c^ii^eD  done  or  directed  on  the  commission  of  the  offence  itself 
(injiagranti  delicto). 

%d^  That  with  respect  to  certain  persons,  and  for  certain  of. 
fences,  the  imprisonment  is  excused  or  moderated* 

From  the  first  principle  it  follows, 

1st,  That  if  on  a  summary  information  received,  there  results 
any  presumption  or  proof  of  an  offence,  the  judge  proceeds 
immediately  to  the  apprehension  or  arrest  of  the  accused  ^^  L.  1.  L.i.tit  29.  P.  7. 
tit  29.  P.  7* ;  and  if  the  accused  should  be  out  of  his  jurisdiction, 
although  it  be  in  districts  of  peculiar  dominion  {seficrio\  he 
ought  to  send  to  demand  him  firom  the  judge  in  whose  jurisdic- 
tion he  may  be,  accompanying  his  demand  with  a  warrant  {carta 
reqmsitoria\  setting  forth  {quejustifique)  the  offence;  and  being 

M  Palacioi  observes,  that  this  should  be  L.  4.  tit.  7.  Lib.  2.  Rec. ;  (L.  7. 
tit.  14.  Lib.  5.  Nov.  Rec.) 

V  But  private  individuals  may  have  stocks  in  their  houses,  &&»  to  confine 
slaves,  &c.,  to  restrain  them  from  absconding.    Fide  L.  1 5.  tit  S9.  P.  7.  ad,JSn, 

90  Vide  Notes,  Greg.  Lopez  on  this  law.  The  word  prision  is  used  in  the 
text,  which  may  mean  actual  imprisonment,  or  a  mere  arrest;  in  the  last 
sense  it  isjdven  in  the  translation;  and  in  this  sense  it  appears  to  be  used  in 
L.  ].  t.  S9.  P.  7.  Palacios,  from  an  observation  on  this  part  of  the  text,  would 
teem  to  view  it  in  the  first  sense.  He  «ays,  every  presumption  does  not  a^ipear 
to  me  sufficient  to  proceed  to  so  important  an  act  as  that  '^de  una  frinonf* 
nor  does  every  crime  appear  to  me  sufficient  to  authorise  it,  althonrii  there  be 
proof.  He,  however,  quotes  a  criminal  law  writer,  who  uses  the  word  arrettar  ; 
and  he  refers  to  the  Imlruction  to  Corregidors  of  15th  May,  1778;  and  the 
PrqgmaL  SancM  S7th  Ma};,  17SS.  Vide  L.25.  tk.  38.;  and  L.  10.  tit.  39. 
VA\  12.;  and  L.  19.  tit.  si.  Lib.  11.  Nov. Rec, 
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a  commifiisioned  judge,  his  dottimttsioA  ofugbt  rto  i)e  ihimdl^iti^ 
the  warrant,  Ci^.  FAlp.  VXh  1 1.  n.?  &  «.>,  nMl>chr^;if  4!he^%e 
a  cause  pending  agahist  hiih  b^re  tfie  Jod^  iti^fadle'JottBs*- 
diction  he  shall  be  found,  and  there  is  crvideboe  tf  hii  ^sAb^ 
L.i8.ttt.i.P«7.  flie  latter  may  remand  film  Without  sutli  wai'Wtnt^  1^36.  £1^1. 

Ubiis.  Nov.         2d,  That  any  one  required  by  the  judgeof  the oanse^  ]S(bbtM!id 
**^'  to  deliver  up  the  accused,  L.fi.  tit  16.  tiJb.  8.  Bek^  1  • 

5d,  That  justices,  as  well  eccledastick  as  secular,  jEUid  0thel^' 
together  with  any  mhabttant,  a^e  bound  to  affiird'aisistlim^.to. 
apprehend  the  accused  whenever  the  judge  may  demandrity  4|ttn< 
mip.V.S.  $11.  n.9.  .  <      ' 

4th,  That  no  one  of  his  own  authority  may  apprdicjodr  i^ 
delinquent  after  any  time  lias  elapsed  from  the  executioti  ^.^ktg^ 
L.a.tit^.P*7*  (rime,  except  in  the  cases  mentioned  in  L.2.  tit.29.B.7»Kitite- 

seiitidg  him  to  the  judge  within  twetity-four  hours,  Greg.  Ijop^ 
ibid,  gl.  1  &  5.  .f'lij  .: 

5th,  That  die  alguazQ  cahndt  apprehend  the  ddinquBnl  witb* 
out  the  order  of  the  judge,  except  he  be  found  in  flagranti  dgK&or, 
in  which  case  he  is  obliged  to  present  the  ofiender  to  tb«  judg^ 

l2b!."*^N<Ir       ^^®^®  lodging  h™  in  jaiPS  L.7.  tit. 23.  Lib. 4.  Rec       .^      = 
Sec  '       *  6th,  The  inferior  judge  may  also  apprehend,  in  flagranti  ddidOf 

the  delinquent  over  whom  he  has  not  jurisdiction,  and  tmnsnii^ 

him  to  his  judge,  Cur,  Filip,  part.  8.  §  1 1.  num.  4  &  5.  « 

L.ii.tits.  On  the  second  principle  it  is  established,  1st,  That  the  noble 

l^\  '       '       cannot  be  committed  to  the  same  prison  as  the  plebeian,  L1.4. 

u.  4. 6.  tit.29.  &  6.  tit.  29.  P.7. ;  L.1 1.  tit  2.  Lib.  6.  Rec 

P  7 

V  317  1  ^^'  That  women  must  have  a  separate  prison  from  men;  and 

being  of  quality,  must  not  be  imprisoned  in  a  public  prison,  ex- 
cept for  a  grave  or  serious  crime :  so  that  whenever  th^  can 
be  secured  on  bail,  or  in  any  secluded  place  of  a  monastery,  it 
L.5.tit.S9.P.7.  must  be  done,  L.  5.  tit.  29.  P.  7. ;  L.2.  tit.  24.  Lib. 4.  Rec 
LlMS.^oT.  ^^'  ^^  ^^  ofiFence  does  not  merit  corporal  punishment,  the 

Bee  judge  is  bound  to  admit  the  prisoner  to  bail ;  and  if  his  innocence 

L'eftiM^.^'^'   appear,  to  discharge  him,    L.  16.  titl.  P.  7.  and  L.  8.  tit  7. 
Lib.  5.  Not.       Lib.  2.  Rec.  ^^ ;  it  being  observed,  that  although  one  of  the  al- 

31  Palacios,  referring  to  the  law  dted  in  the  text,  says,  if  the  aiguaal 
should  apprehend  the  delinquent  in  the  night,  he  may  lodge  him  in  the  jail ; 
giving  immectiate  information  in  the  morning  to  the  judge,  in  order  that  he 
may  issue  the  necessary  order.  He  adds,  that  any  one  who  he^urs  another 
blaspheming,  may  arrest  and  carry  him  tojail,  L.  4.  tit.  4.  Lib.  ^.  Rec.  (L.5. 
tit.  5.  Lib.  1 2.  Nov.  Rec.) 

ii  Vide  also  on  this  point,    2d  VU.  Mat,  Crm.  ob,  9.  §4.  p.  128.  n.  127.; 


Hil  Xjof  ;  C$wdnaiTnkls  and  Frasecuiions. 

^aldtsJofitLe- cotiit.:^ritf  ix»jie}i  rony  take  the  infi^rmation,  and 
Ofder^be  apprebeosioir  or  imprisonnwntof  the  o&nder,  hecaiH 
wmtftkj.  himself  4isohai^  him  /widiout  tbe  appn^mtion  of  the 

vriuftlA  halli(5A&rV'i-'^  tit.  6.  Lib.  2-  Rec.  i£i4v^' 

.  i  Jlhe^nifriicjer  .wfao'  escapes  from  prison,  besides  being  taken,  or  lUe.  * 
considered  as  having  confessed,  must  be  punished  for  the  breach 
^ceBsape  |d:.tfae  discretion  of  the  judge,  L.1S.  tit.29.  P.  7.;  L.7*  L.is.t.s9.p.7. 
tit  ^.  Lib.  6.  Aec ;  >aiid  he  fnho  .violently  rescues  {taca  par  \^'^^ 
Jkgtm}  tiid  prisoner  fipom  jail,  incurs  the  penalty  of  the  ofience ;  R«c 
and  if  Ihe^prisoiier  was  confined  for  debt,  that  of  being  obliged 
i6^pay  it,  and  «f  being  finished  at  the  discretion  of  the  judge 
for  the  breadi::  but  this  last  is  moderated  with  respect  to  the 
^ti  who'fescuies  his  father,  and  with  respect  to  the  husband  who 
feituestbis  wife,  or  mce  versm  ***,  L.  14.  tit.  29.  P. 7.  L.i4.t.89.P.7. 

'Ilha'dflender  being  imprisoned,  the  judge  himseli^  in  the  pre-  Cap.  5.  Of  the 
sauce  of 'the  e^icribano,  ought  to  ireoeive  the  ^confession  of  the  S^JJJ^^^ 
accused  on  oath,  LI.  1  &  6.  tit.  29.  P.  7.  ^,  and  this  with  entire 
seerecyv  L»9i  tit.  30.  P^7.^^  This  confession,  in  order  to  be  Just 
and  legelj  must  be  received  by  the  judge  who  has  jurisdiction  of 
ihe'oause  (eompetente  de  la  ctmsa\  there  being  one  eye-witness 
of  the  fact  (testigo  de  vista),  or  having  certain  knowledge  thereof^ 
(fiierta  dencia)  against  the  accused,  free  from  all  exception ;  or 
(nresomptions  (indicios\  which  produce  half  proo^  iie  being  no- 
tified of  the  same,  having  the  deposition  read  to  him,  and  being 
ibfbrmeduhereof^  Cttr.  Filip.  P.  S.  $  13.  n.  4.  &c ;  where  may  be 
seeni  various  opinions  with  regard  to  criminal  confession. 

If,  after  the  publication  of  the  proofs  of  the  witnesses,  it  is  Ciq^i.s.  Ofilie 
JMrayed  by  the  accuser  that  the  accused  may  be  tortured,  on  ac-  ^J^^  ^'^ 
count  of  not  Jiaving  sufficient  proof,  if  there  be  sufficient  proof  deUnqamt. 
to  authcMrise  its  infliction  on  die  accused,  and  he  is  a  person  to 
whom  torture  may  be  applied,  this  last  means  of  proof  (or  ra- 
ther mode  of  procuring  proof)  is  resorted  to,  in  order  that  he 
may  not  remain  unpunished. 

lit  vol.  Cr«/.  Prac.  Crim^  c.  6.  p.  209.  No.  2. ;  snd  Greg.  Lop.  GL  4  &  5.  on 
L.  16.  tit.  I.  P.  7. ;  also  Greg,  Lop.  G1.4.  L.  la  dt.  29.  P.  7. ;  the  nimiiianr  of 
this  last  title;  Curia  Filip.  tit.  Pritiouy  p.209.  n.l4.{  L.6.  tit.12.  LiD.5. 
Nov.  Rec. ;  and  L.  25.  tit.  58.  lib.  12.  Nor.  Kec.  It  is  inferred  from  some  of 
the  foregoing  audionties,  that  merje  indprisonment  is  not  considered  a  corporal 
punishment  whioh  cenders  an  oflfence  not  bailable  under  the  Spanish  law. 

93  Palacios  says,  these  exceptions  are  not  to  be.  found  in  L.  14«  dt.  29. p.  7^ 
dtedybut  in  Citric  JFi^.  p.S.  4  H*  n>  1^- 

^  These  laws  do  not  apply. 

s»  Thb  law  applies  to  cases  of  torture.  CW*.  PhU.  p.7.  §  15.  n.  1. qnotet 
Ii..4&  6.  tiU29.  P,7.»  in  support  of  the  precise  didumf  the  fir»t  of  which 
iasfs  has  reference  to  the  point. 
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I'otture  is  a  species  of  proofs  which  those  who  were  ,lov(S^  of 
justice ^^  found  out,  in  order  to  investigate  and, know;  >by  it\t^ 
tnith  of  those  evil  acts  which  are  done  secretly^nd^caan^  be 
jL.i.tiL^i*.7.  known  or  proved  in  any  other  manner,  L» }.  tit30..iP;  7*  ^^ 
[  318  ]  Formerly  in  our  Spain  both  the  accused  and  the  4iCCttser  Wi^ire 

tortured  ^®  iri  order  that  the  cause  might  be  proceeded  in  with 
greatefr  certainty,  L.2.  titl.  Lib.  6.  Fuero  Jiizgo*'  7!1y&modeby 
which  the  accused  purged  themselves  of  a  crime  was  remarkable, 
ex||i$lsing  themselves  to  chance,  by  which  they  overcame  the  tfcur- 
ture  of  boiling  water,  red-hot  iron,  and  others,  ,on  wbich^  )the 
definitive  sentence  of  the  judge  depended,  L.  3.  ibid^^    .       i.r  if 

With  respect  to  torture,  we  establish  three  principle^  1st,  That 
it  is  not  applied  to  all  kinds  of  persons* 

2d,  That  it  is  made  use  of  only  to  complete  the  discovery- of 
truth. 

3d,  That  it  must  be*  preceded  by  the  most  urgent  or  viol^Qt 
presumptions  {indicios)j  in  grave  crimes. 

From  the  first  principle  it  follows,  1st,  That  persons  under 
fourteen  years  of  age,  a  knight  {cabaUero)^  one  of  tlie  de^rree.of 
doctor,  a  counsellor,  a  mayor  of  a  corporation  {regidar  d^  con- 
cejo\  nor  their  children,  nor  those  of  good  character,  cannot  )^ 
tortured,  nor  the  woman  who  is  pregnant,  until  she  brings  ;fi>rth, 
L.2.Ut.30.P.7.  L.2.  tit.  30.  P.  7. 

2d,  Neither  can  all  those  in  the  right  ascending  or  descending 
line  to  the  fourth  degree  be  tortured  to  give  evidence  against 
each  other,  nor  collaterals  to  the  same  degree  against  their  re- 
L.9.tit.3aP.7.  lations,  L.  9.  tit.  30.  P.  7. 

3d,  Nor  the  wife  against  her  husband,  nor  the  father  or 
mother-in-law  against  their  sons  or  daughters-in-law,  nor  step- 
fathers against  the  children  of  a  former  marriage,  and  vice  versi^ 
L.9.titso.P.7.  L9.  tit.  30.  P.  7. 


36  What  a  libel  on  the  term  Justice ! 

37  The  insertion  of  this  chapter  in  the  translation  may  seem'  unnecessanr 
in  regard  to  any  desired  information  connected  with  Trinidad;  but  as  it 
forms  part  of  the  work,  it  has  been  thought  fit  to  give  it  due  place  here.  The 
infliction  of  torture,  in  the  case  of  Louisa  Calderon,  reported  in  HoweWt 
State  2Vta&,  vol.  xxx.  p.  225.  produced,  it  is  believed,  instructions  from  the 
British  government  to  the  governors  of  that  island,  to  prevent  recourse 
to  any  punishment  not  permitted  by  the  laws  of  England ;  and  British  pro- 
fessional judges  4iave,  for  some  years  past,  prended  in  the  courts  of  the  island. 

Humanity  has  deeply  to  mourn  the  discovery  and  adoption  of  this  pro- 
batory species  of  detestable  ingenuity. 

By  late  Orders  in  Council,  of  16th  September,  1822,  given  in  Append.  F  &  Q; 
beneficial  alterations  have  been  made  in  the  judicial  establishments  of  the 
colony,  and  in  the  course  of  juridical  procedure. 

s«  This  would  seem  to  have  established  impunity  for  crime,  for  doubtless 
there  could  have  been  none  or  very  few  accusers  found.  Paiaciot  Says,  that 
the  accused  only  was  tortured,  as  stated  by  the  law  quoted. 
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''  FltJto  th^  second  principle  it  arises,  1st,  That  In  torture  the 
jmlge,  i^teribaho,  and  executioner  must  be  present,  the  judge 
puCridg  qii^iMons  generally,  as  directed  by  L.  S.  tit  SO.  P.  7.  L.3.tit.so.P.7. 

2d,  Thkt  tfiere  being  two  or  more  persons  to  be  tortured, 
thdy  bepxn  with  th6  weakest,  or  if  not  with  the  one  against  whom 
tti^-e  is  the  most  vehement  presumption,  L.5.  tit  SO.  P. 7.  Ii.5.tit30.P.7. 

•  '  Sdi'  That  the  judge  protests  that  if  the  person  does  not  speak 
•th^  tiniCb,  and  dies  from  the  tortm*e,  the  charge  is  not  witjh  him; 
but  if  he  inflicts  the  torture  unjustly,  he  ought  to  suffer  the 
fianiid  punishment  as  he  orders  to  be  inflicted,  comparison  being 
had  (graduandose)  to  the  persons  of  the  judge  and  hiin  tortured, 
'  h.  4.  tit.  SO.  P.  7.  j:-.4*titS0.P.7. 

4th,  That  a  confession  received  under  torture,  is  not  valid, 
tinleas  it  be  afterwards  ratified  in  another  place,  L.  4.  tit  SO.  P.  7.  L.4.tit.3aP.7. 

5th,  That  if  on  this  last  confession  he  shall  deny,  he  may'  not 
be  again  tortured,  except  it  be  the  crime  of  high  treason,  theft, 
or  robbery ;  but  in  these  cases,  the  accused  being  tortured  three 
thhes,  if  afterwards  he  shall  deny  the  charge,  the  torture  shall      [  S19  ] 
not  be  repeated,  L.4.  tit  30.  P.  7.  L.4.tit.so.P.7. 

'  '6th,  That  the  (ordinary)  tortures  must  be  made  use  o^  and 
tiot  new  extraordinary  kinds,  L.  1.  tit  SO.  P.  7.  L.i.tit.90.P.7. 

'^'  '^,'  That  the  witness  who  is  perceived  varying  in  his  answers, 
may  be  tortured  in  the  same  manner  as  the  accused,  L.8.  titSO*  L.8.titsaP.7. 
P.  7.  ' 

^  ''8th,  That  there  being  iuU  proof  of  the  crime,  the  accused 
Cimnot  be  tortured  under  pain  of  the  judge  paying  the  damages 
and  interests  {intereses)j  Cur.Filip.  P.  S.  $  16.  n.  2. 

From  the  third  principle,  it  is  inferred,  1st,  That  the  accused 
cannot  be  tortured  without  previous  sufficient  presumptions,  L.2.  L.8.tit  90.P.7. 
tit  SO.  P.  7.,  which  depend  on  the  prudence  and  discretion  of  the 
judge. 

2d,  That  if  the  accused  shall  deny  the  charge  under  torture, 
he  may  be  tortured  again,  there  supervening  most  urgent  or 
vehement  presumptions.  Cur.  Filip.  p.  S.  $  16.  n.l6. 

Sd,  That  the  torture  is  only  applied  from  presumptions  of 
crime  which  deserves  corporal  punishment,  and  not  pecuniary, 
L.26.  titl.  P.  7.^9 

When  once  the  innocence  or  guilt  of  the  delinquent  is  estab-  C«p.  7.  Of  tbe 
lished,  they  proceed  to  sentence,  from  which  not  only  the  accused  ^^     "^^ 


*'9  This  law  does  not  apply.    See  Cur.  FU^^  p.  9.  S  16.  n.  3, 
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may  appeal^,  but  any  one  in  his  naitae^V  isNbr  tihae'Mifliiti  tH8*lUto*<^' 

of  appeal  he  be  authorized  to  do  sojf  or  his  act  be' i^MUdifiliaK  i 

which  cffcumstande  it  is  not  neeessary  that  tbt  afijirflMlil^  K^'  )NI-^'^ ' 

L.6.tit.S3.P.d.   lated  to  the  delinquent^'  L.6.  tit. 29.  P.S;     Ih  th^  m«Mt  ffilek^lil^'^ 

must  not  be  released  from  prison,  but  he  imist  biJ  *ffliABd'^trW^' ^ 


.-:<<■  ".J* 


ljSti,u7W&t.      secured  to  the  jndgi^  of  appeal,  L.  16.  tit  1"8.  lib. 4*  Reel; 
^^'  But  no  appeal  is  admitted  from  noted  OMsof)  eiMiis  iAMr'^ 

ore  fUU|^  proved,  nor  fit>m  an  omiaCand  crimi^  {peedtdon^bmAf^ '^* 
L.i6.t«3.P.5.  L.r6f.  titSS.  P.S.  &  Lvl.  tit2L  Lib.8.  Itec.  ^  ''''* 

lib.'i8.  Nov.         If  the  sentence  is  that  of  deatli^  it  is  exeoiMd  (beii^  preceded^  ^^ 
^^^.  by  Ae  administradonr  of  lii^  sacrament  to  the  definqueiit,  l^fij  "*' 

tIB.i.  Nd#.       tit.l.  Lib.l.  Rec.)  publickly  for  a  warning  to  all  others^  L.il;    ' 

L.11.L31.F.7.  '        r 

If  the  delhiqnent,  through  contumacy  or  absence,  caimot  be 
had  or  taken,  and  the  crime  were  of  the  cla^  which  req^reb  thtf'*^^ 
sequestraticm  of  property,  the  sequestration  ought  to  be  mMe  ' 
without  proclamation  {pregon\  and  the  delinquent  cited  for  Uttet '  ^ 
f)eriods  of  nine  days,  whether  he  be  or  not  in  the  jurisdiction^*  ; 
and  if  at  the  first  period  {plazo)  be  should  not  appear,  he  sbaU 
pay  the  contempt  {despresY*  ;  appearing  at  the  second  period,  he 
shall  pay  the  contempt  and  costs,  and  may  be  heard:  but  if  ai 
the  second  he  does  not  appear,  and  he  be  accused  of  a  second 
contumacy  {rebeldia\  in  the  crime  of  death  or  murder,  he  shall 
be  condemned  in  the  fine  for  killing  {homeciUoY ;  if  at  the  thil^ 
[  320  ]  period  he  should  come,  he  shall  pay  the  contempt,  the  fine  of 
killings  and  the  costs,  and  may  be  heard :  but  if  diis  last  term 
be  passed,  and  he  does  not  appear,  the  accusation  shall  be  laid 
against  him  in  form,  as  though  he  were  present,  he  being  ordered 
to  answer  within  three  days ;  and  not  coming,  and  being  accused 
of  this  contumacy,  the  pleadings  (pleyto)  are  had  as  concluded. 
The  cause  is  received  for  proof  in  the  regular  terms  of  a  civil 
buit,  until  conclusion  for  definitive  sentence,  he  being  declared 
guilty  of  the  crime,  and  being  condemned  to  the  punishment 
which  he  may  merit,  there  being  proof  sufficient  to  put  bkn  to 
the  torture.  The  accused  having  t^peared  to  offer  Himself  at 
"■  ■  .  .      "    ■  •       ■    .    .  . >  . 

^  See  Order  in  Council,  I6th  Sept  1822     Appendix  F. 
^41  Any  one^  savs  Palachs,  referring  to  L.6.  tit  3 J.  F.  9.,  may  appeal;  but 
this  is  understood  in  respect  to  a  capital  case. 

*^  For  ihforniation  in  respect  to  appeals,  Ac,  in  crimitml  tates,  PMdb* 
refers  to  Gutierrez,- Prttc.  Crm.  torn.  1.  cap.  10.  $jf  1,  2,  ft  3. 

*5  On  this  subject  Palaciot  refers  to  LI.  7.  tit.  6.  lib.  2.;  and  5.  dt  .10. 
Lib. 4.  Rec  (LI.  2  ft  l.  tit.  57.  lib.  12.  Nov.  Rec.) 

^  Which,  /says  Paladot,  referring  to  Azeved9  on  L.  3.  tit.  10.  Lib.  4.,  Rec, 
means  as  much  as  sixty  maravediset. 

^^  600  tnaravcditet,  says  Pakcios, 
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the  prison^  or  being  arrested  before  the  definitive  sentence,  if  he 

pays  the  pwmlties  of  contumacy,  he  ought  to  be  heard  anew,  all 

the  process  remaining  in  force ;  and  even  if  he  present  himself 

within  the  year  after  the  definitive  sentence,  he  may  be  heard 

with  regard  to  the  pecuniary  penalties^^,  which  cannot  be  executed 

or  levied  within  it     If  within  this  year  the  accused  should  die^ 

his.  heirs  shall  be  heard  with  respect  to  the  pecuniary  penalties 

in  the  cases  in  which  the  crime  is  not  extinguished  or  expiated 

by  death,  wherefore  L.7.  tit  8.  P.  3.  is  altered.     The  sequestra- 

dcm  being  made  against  the  property  of  the  absent  delinquent,  if 

within  thirty  days  he  does  not  appear,  the  judge  shall  be  obliged 

to  seU  it  Qt  public  auction,  if  perishable  {detefiorable\  and  place  L.i.tit.37. 

the  amount  in  sequestration,  L.3.  tit  10.  Lib.  4.  Rec  ^^^  ^^' 

In  order  to  declare  the  accused  contumacious,  after  the  sen- 
tence and  conclusion,  it  is  necessary  that  tliere  be  lawfiil  proof;  -r^^^m 
that  three  months  be  expired,  and  that  the  plaintiff  accuse  him  iib.isi  Mof. 
of  contumacy,  L.I.  titlO.  Lib. 4.  Rec  ^^ 


*^  And  in  respect  also  to  the  corporal  punishment,  adds  Paiadoi, 

-  < 
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TRINIDAD. 

By  His  Excellency  Sir  RALPH  JAMES  JVOODfORDf  Bart. 

Cfavemor  and  Commander'in^Chiefin  and  over  the  said  Island  and 
its  Dependencies^  Vice' Admiral  of  the  same^  Intendant  qftheRoytd 
Treasury  and  Jttd^e  of  Crmvn  Lands,  and  Exercising  the  Pe/»ers 
of  the  Royal  Audtenda,  Spc,  Spc.  Sfc. 

AN  ORDER  OF  GOVERNMENT. 

RALPH  JAMES  WOODFORD.  GOVBRlfMENT  HOUtM, 

Part  of  Spahh  Uth  j^pHij  1821« 

Whereas  by  the  6th  Law  of  the  8th  Tit.  and  5th  Book  of  the 
Recopilated  Laws  of  the  Indies^  it  is  ot'dered  and  direfcted  that  all 
escrfbanos  of  Municipal  Corporations  do  keep  a  book  in  which  they 
shall  enter  an  account  of  all  guardianships  and  curatorshipSy  Had  of 
all  estates  and  properties  which  guardians  and  curators  may  have 
under  their  charge,  together  with  such  securities  bA  thejr  shAlI  ha^ 
entered  into  for  the  faithful  discharge  of  their  duties ;  aild  all  judges 
are  directed  by  the  said  law  not  to  appoint  by  their  judicial  oraer  or 
decree  any  but  substantial  and  respectable  persons  to  the  office  <tt 
guardian  and  curator,  nor  to  make  any  such  appointment  Unless  godd 
and  sufficient  security  be  first  given  by  the  appointee  to  render  lin 
account  of  his  administration,  and  to  pay  the  proceeds  thereof,  when- 
ever the  same  shall  be  required  to  oe  rendered  and  pliid ;  die  for- 
malities required  by  the  said  law  being  first  also  duly  h6d  and 
observed. 

And  nJiereaSf  it  is  necessary  to  provide  for  a  dUe  observaAee  of^ 
and  obedience  to,  the  provisions  and  formalities  Of  the  said  law  in  this 
island,  it  is  hereby  oraered  and  declaredf  and  directed^  that  within  the 
term  of  six  months  from  and  afler  the  promulgation  of  thb  order^ 
all  persons  whomsoever,  who,  either  as  testamentary  guArdianS  ana 
curators,  or  as  next  of  kin,  or  guardians  acting  under  judicial  ap- 
pointment and  authority,  or  in  any  other  manner,  or  under  any 
other  authority  whatsoever,  s^all  have  the  chiurge»  or  be  in  possession 
of  any  lands,  slaves,  houses,  lots,  or  any  other  property,  reftl  or  per- 
sdbal,  or  of  what  nature  and  khid  soever,  belonging  to  m$  minor  or 
minors  withm  this  Jurisdiction,  shall  render  to  one  of  the  edcribdhoi^ 
of  the  tribunal  of  His  Majesty^  Chief  Judge^  ft  true  and  partteuhit 
return  of  the  name  of  the  minor  or  miteors,  hife  or  their  ^e,  and  ftn 
account  of  aU  such  Iftnds,  riaves,  houses,  loU,  or  other  property,  rsal 
or  personal,  bdonging  to  such  minors  \  sijnitfytng  in  txixSti  retvm  ntfA 
account  the  value  of  the  respective  properaes,  and  the  right  tn^eh 
such  mbors  claim ;  and  also  staling  and  particularly  setting  forth 

the  authority,  ord<^,  decree,  or  wMmnt>  under  irbidi  the  (iviy  or 
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parties  rendering  such  returns  have  acted  aa  sui:Ii  ,  k"J^f A!W,*j/!W 
curators ;  ai)d  aI«o  the  nature  and  extent  of  llie  Ecciimies  ep^^jTjea 
into  by  them,  for  the  due  and  faithful  adiuiiiiBtralion  of  tlie  pi^ope^y 
of  such  minors:  And  in  case  any  pen.011  or  persons,  so  acting  as 
guardian  or  curator  aa  oforeaaidi  or  any  oilier  pursoii  or  persona  iri 
posseEsion  of  any  property  whatsoever,  belonging  to  any  minor  o^ 
minors,  ehall  neelect  or  refuge  to  render  such  account  and  returu 
within  the  period  ai>d  in  the  manner  Ticreinbeli>re  limited  and  ap- 
pointed for  maUnK  and  rendering  the  tame,  sucli  person  or  persons 
shall,  for  such  neglect  or  default,  be  libble  and  subject  to  a  penaltj' 
not  exceeding  2001-  currency,  to  l>e  recovered  in  any  ol'ilm  courts  of 
this'  island,  upon  the  complaint  and  at  the  prosecution  of  the  father- 
eieneral  of  mmors,  arid  to  be  dismissed  from  the  future  cliarge  and 
care  of  the  person  and  property  of  such  minor;  and  wilj  ajso  be 
liable  to  the  damages  that  such  neglect  may  have  occasioned. 

And  it  is  hereby  further  ordered  and  directed,  That  from,  and 
immediately  after,  the  expiration  of  the  term  hereinbefore  limited  and 
appointed  for  the  presentation  and  delivery  of  such  returns  and 
accounts,  the  escribano  shall  lay  the  F;ime  before  tliv  court  of  His 
Majesty's  Chief  Judge,  who,  with  notice  and  ciiation  to,  and  in  the 
presence  of,  the  father-general  of  minors  and  the  guardian  or  curator, 
whose  returns  and  accounts  shall  be  under  examination,  shall  proceed 
to  the  examination  and  approval  thereof;  as  also  of  tlio  securities 
entered  into  by  such  guardian  or  cuiator,  subject  uevertlieless  to 
such  correction,  alteration,  or  amendment,  a&  to  tlic  said  court^may 
seem  neceesa^  and  proper,  and  which  the  said  court  is  hereby 
authorised  and  required  to  order  and  direct  to  he  n^ade;  and  such 
examination  and  approval  shall  be  slgmfiLd  hy  ihe  Chief  Judj;e  under 
liiB  hand,  and  then  the  commission  or  letters  of  administration  will  be 
issued  by  the  court  to  the  guardian  or  curator.  .     ,    ,  -  ..■uvi 

'^nd  tt  is  hereby  further  ordered  and  direded.  Thai  wb^  ffi?ff' 
sbonoeall  the  said  retitrns  and  accountsehall  have  been.fifaRfUfjed 
and  approved  by  the  said  court,  under  the  direction  and  authority 
hereinbefore  contained  and  given  for  that  purpose,  the  sbme  shall  be 
ddiTered  by  the  escribano,  to  the  secretary  and  register  of  the 
cabildo,  or  his  lawful  deputy,  who  shall  forthwith  cause  the  same  to 
be  entered  at  length  in  a  book  to  be  kept  by  him  expresslyfor  that 
purpose,  and  to  be  entitled  "  The  Book  of  Registry  of  the  Property 
of  Minors  ("  sudi  entry  to  be  made  according  to  the  printed  form  in 
blank,  within  the  term  of  three  (^endar  months,  unless  the  court 


shall,  upon  application  being  made  to  it  for  that  purpose,  and  upon 
reaaonable  cause  being  shewn,  by  its  order  or  decree  permit  any 
extension  of  the  said  period,  so  limited  by  this  order,  and  that  each 


'Criio  of  such  book  of  registry  shall  be  numbered  and  attested  by  the 
imtiala  of  the  name  of  the  said  register,  or  his  lawful  deputy  :  And 
ihat  all  copies  or  extracts  which  may  thereafter  be  made  from  such 
book  or  registry,  and  duly  certified  by  the  said  register  or  his  lawful 
deputy,  uDder  his  hand,  shall  be  received  as  full  and  sufficient  proof 
of  the  appointment  of  such  guardian  or  curator,  and  of  hit  due  quali- 
fication to  act  as  such,  as  well  as  for  his  responsibility  to  answer  for. 
the  property  mider  his  charge. 

And  it  is  hereby  Jiiriher  ordered  and  declared.  That  in  all  judicial 
adiudications,  liquidations,  partitions,  or  divisions  of  any  property, 
belongbg  to  any  minor  or  minors,  which  may  hereafter  oe  made  ui 
any  of  the  tribunals  of  this  colony,  and  in  all  cases  in  which  guar- 
dians or  curators  may  be  appointed  to  the  charge  of  any  property  01 
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of  the  pcrEon  of  an^  minor  or  minors,  when  poaiesBioD  thereof  ihidl 
have  been  fpven  to  iJie  guardian  or  curator,  an  extract  of  the  adjudt- 
catian,  liquidation,  partition,  or  division,  and  of  the  decree  conGrtning  - 
the  same  ;  as  also  of  any  mortgage  or  other  securitiea  which  may  be 
'Executed  or  entered  into  by  the  said  guardians  or  curators  for  the 
due  and  faithful  discharge  of  the  duties  of  their  office,  shall  be  lodged 
by  the  escribano  with  the  secretary  and  register  of  the  cabildo,  or  Ua 
lawful  deputy,  within  six  days  from  the  date  of  the  said  decree,  for 
the  purpose  of  being  entered  in  the  sajd  book,  to  be  entitled  "  The 
fiooK  of  Registry  of  the  IVoperty  of  Minors;"  and  the  said  secretary 
and  register,  or  his  lawful  deputy,  sball  cause  the  same  to  be  so 
registered  and  kept,  within  six  days  f^om  the  date  of  the  delivery 
thereof  to  him,  in  default  whereof,  the  escribano  or  secretary  and 
register,  as  the  ca^e  may  happen,  shall  be  liable  and  subject  to  a 
penalty  not  exceeding  100/.  currency,  to  be  recovered  in  any  of  the 
courts  of  this  island,  upon  the  complaint  and  prosecution  of  the 
'father-general  of  rainurE,  and  to  be  deposited  in  the  chest  of  the 
iiourt,  to  be  applied  for  pubGc  purposes ;  and  that  in  all  extra-judicial 
cases  of  mortgages,  or  other  securities,  executed  in  this  island,  for 
tte  purpose  of  securing  the  property  of  any  minor  or  minors  therein, 
~Vhe  said  secretary,  or  his  lawful  deputy,  do,  within  six  days  from  the 
:^nhy  thereof  in  his  office,  prepare  and  enter  in  the  said  book  of 
'i'^gistry  of  minors'  property,  an  extract  of  such  mortgage  or  odier 
"s^durity,  in  default  whereof  he  will  be  subject  to  such  and  the  sanie 
penalty  as  is  last  hereinbefore  mentioned. 

^  And  it  is  kerebi/  declared,  That  for  the  entry  and  registration  of 
til^uch  accounts,  returns,  adjudications,  liquidations,  partitions,  and 
'ufVisJons,  securities,  decrees,  or  other  instruments  as  aforesaid,  the 
^dretary  and  register  shall  be  entitled  to,  and  shall  receive,  the  fol- 
TowTttg  tecs,  to  be  paid  by  the  guardian  or  curator  in  charge  of  the 
property,  contained  in  sucn  accounts,  returns,  adjudications,  liquid* 
'&KmS,  partition's,  or  divisions,  as  aforesaid  ;  and  to  be  charged  and 
^^li'jf^le  in  his  account  with  the  minor  or  minors : 

JHuidfft  qf  Feet /or  the  Secretaty  of  the  Cabildo,  xekicA  he  xeiU  charge 
,' •  against  the  Properly  of  the  Minor  or  MinoTt. 

£.    B.    d. 

,    .  .  ToflTUng  up  an  W^guw]  return SOO 

,  T>  mtaring  the  extract  of  B^udicUioD  of  property,  nuirtgwe, 

accouDti,  ud  of  tbc  decrrc  of  ■pprtiliation  bj  the  judge         I      10    0 
'   '   To  mil  aulhendcated  cop;  of  »aj  document,  the  fee  will  be 
■ccordingto  the  proent  judieuldoeuromt  -         -         - 
Noia.  —  Tbe  fra*  oT  tbe  coun  will  be  the  unie  w  (lioN  <rf' the  genenl  do^et. 

And  it  it  hereby  further  ordered  and  directed.  That  in  case,  either 
at  the  time  of  rendering  the  original  returns  and  accounts  of  the  said 
guardians  or  curators  under  the  order  hereinbefore  contained  for  that 
purpose,  or  at  any  subsetjueot  period,  any  doubt  should  arise  or  be 
entertained  as  to  the  validity  or  sufficiency  of  any  mortgage  or  other 
security  given  or  entered  into  by  any  guardian,  curator,  or  other 
person  charged  with,  or  in  the  possession  of,  the  property  of  any 
minor  or  mmors  as  aforesaid,  the  court  shall  direct  the  necessary 
investigation  or  inquiry  to  he  forthwith  made  and  proceeded  in,  in 
such  manner  as  it  may  think  (it,  for  the  purpose  of  ascertaining  the 
validity  and  sufficiency  of  such  security  ;  and  in  case,  upon  investiga- 
tion, any  such  security  shall  appear  to  the  court  to  be  madequate  oi* 
insufficient,  such  further  security  shall  be  forthwith  given  and  entered 
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into. by  and  <0B  hchatf  of  muh  ^uardtan^  euraMirv^i>t'«tber;|HQra0ti  m* 
afarqiaid,  to  the  satiifactioii  of  the  courts  aind^  lfat/a4i€lMeiKMl'- 
of  «iiiocs»  as  the  court  ditll  cnder  «iid4iff60t){»io;diA«lfewotteofti 
•uch  guardian  or  curator  shall  be  femoTod  from  Wsisaid  e(fad^  and 
some  other  proper  and  sufficient  person  appointed  in  his  stead*  <  '.."•-* 

And  k  it  herebifJkHher  ordered  and  dedaredy  That  all  fiersons 
so  acting  as  guardians  or  curatory  or  any  pierson  or  persona  in^pos- 
session  of  any  property  whatsoever,  belonging  to  any  minbi'or  minon 
as  aforesaid,  shall,  on  or  before  the  Slst  day  of  the  month  of  January 
in  .each  and  every  year,  render  to  the  court  of  His  Majesty's  .CliioC 
Judge  a  full  and  particular  account  of  the  annual  revenues  and  ex* 
penditure,  in  respect  thereof,  and  of  4he  state  and  situatio^iof  sudi 
proper^,  certifying  particularly  the  etate  of  the  Negroes  tlierMo 
Monging  (if  any  such  there  may  be) ;  in  default  whereof,  the  par^ 
ne^ecting  so  to  do  shall  be  subject  to  dismissal  from  his  office,  sind  to 
such  penalty,  not  exceeding  200/.  as  the  court,  upon  the  application 
of  the  father-general  of  minors,  shall  think  fit  to  impose :  And  that 
all  such  annufd  accounts  as  aforesaid,  when  examined  and  approved 
by  the  court  and  by  the  father-general  of  minors  (such  examination 
and  approval  to  be  signified  uader  th^ir  hands),  shall  be  forthwith 
delivered  by  the  escribano  to  the  secretary  and  register  of  the  cabildo, 
wiio  will  cause  the  same  to  be  attached  -to  -the  return  oracco^nt^ 
liquidation,  partition,  or  division,  to  which  it  belongs,  under  tba  re- 
«>eotive  number  of  the  original  return^  to  be  carefxtlly  preserve^^in 
toe  archives  of  his  office. 

And  k  is  hereby  ordered  and  declared^  That  the  duty  of  parents^ 
as  tutors,  will  only  be  to  present,  on  oath,  the  original  return ;  they 
being,  by  Jaw,  exempted  from  the  obligation  of  givmg  securi^«r-;'V/ 

And  tt  is  also  declared^  That  the  tacit  mortgage,  and  thfi  iH^f 
privileges,  which  minors  enjoy,  is  not  in  any  manner  affectad.by^l^ffSd; 
presjButs:  but  the  same  is  hereby  affirmed.  -  in^bn^n 

And.jt  is  hereby  ordered  and  declared^  That  the  secretary  oCr^ili 
cid)ildo  shall  keep  an  alphabetical  index,  wherein  the  naaM|Si:if-^i 
niinor,  the  tutor  or  curator,  as  well  as  of  the  security,  shaJj.fP^i 
kulexed  with  reference  to  ibe  principal  book;  •  >.^ ^i^  > 

It  is  hereby  also  ordered^  That  whenever  the  father-gener#i  of 
minors  shall  find  it  necessary,  in  the  fulfilment  of  bis  duti^  to 
examine  the  book  of  registry^  the  secretary  of  the  cabildo  wiU/llHlW; 
him  to  do  so  at  any  time  or  occasion,  and  give  him  any  copy.iOC.q^e 
tificate  that  he  may  require ;  the  said  secretary  charging  .the^  r^f; 
spective  fee  against  the  estate  of  the  minor,  according  to  the  j^c^. 
general  docket.  That  the  father-geper^l  of  minors  /^ball  revise  ;^e 
securities  everv  third  year,  in  the  month  of  January,  and  rfia)trq[^an^ 
to, the  court,  if  there  is  ^ny  security  which  im^  be  peceKiify.tn.be 
renewed;  and  the  same  enauiry  and  r^pqrt  he  wUl, n^akfb.^Hbo^t 
delay,.at  any  time^  in jpase  or  any  deficiency  or  suspected  4^ficieiH;jr 
^f  sudi  securities. 

And  tohereas,  It  frequently  happens  that  the  expepces,  on  ajpplifS^^ 
tion  for  judicial  permission,  for  tne  sale  of  snuUlproperticjP  o^mmgcs, 
under  the  value  of  250/.  currency^  have  been  heavy  in  proporfipnjto 
the  inconsiderable  value  of  such  properties,  on  account  of  the 
formalities  hitherto  required  and  observed,  previous  to  the  granting 
of  the  said  perjmission ;  with  a  view  to  lessen  the  same,  and  to  obviate 
delay  and  inconvenience,  li  is  hereby  declared  and  direckdf  That  in 
cases  of  such  sales,  under  such  sum,  the  fatherjigeneral  of  .minors 
shall,  verbally,  state  the  matter  in  the  complaint  court,  ainl  tbe  judge 
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dC  tl»  mtirt  fthdl  reoeke'twniiiary  iitf<mimi<in  c^^ 

tfatfe^^iflod  the  «aiiiey  belnff  ettablished,  the'CouK  may  give  the  coBsenty 

tftrlUhei^general  of  nmioili  receivra^  from  the  sacceMumafee  of 

ibot  dolbrs,*or'two  poundli  currency,  ror  his  Inqairj,  ettendaDce,  and 

trouble; 

ANTONIO  GOMEZ. 


-  - .  M : 


B^re  w^  JOHN  CARTER,  Escribano  de  Camara. 


AM*4  ^  '    2W»r  or  CnHttor  of  Jdhurr  or  limon,  8»n  or 


mm 


or  Cofitor. 


Secoritj.  I  Proper^. 


Where  Htufttad. 


CHMerrstaont. 


v'.n 
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Bj^BU  Excettewy  THOMAS  PjCfON,  Esg,  Lieutenant  CoUmd 
^iie.  ^^  Regiment  of  Foot^  Governor y  CommandoHt  General, 
iffe^  l^the  Island  of  Trinidad, 

ORDINANCE. 

WheriLAs  f n  b  West  India  colony  settled  by  different  nations,  vary* 
ijig>4h  ctistoms  and  opinions,  it  is  important  to  excite  the  inha- 
bifaiits^of  every  class  to  mitigate  the  situation  of  their  Slaves,  by 
rendering  their  servitude  as  limited  and  easy  as  possible,  and  by  pro* 
noting  their  natural  increase,  so  as  that  in  course  of  time  the 
iai^ottation  of  "Slaves  from  Africa  may  be  considerablv  diminidied, 
if 'no^  totally  dispensed  with :  And  whereas  those  aesiridile  6ndb 
cannot  be  more  effectually  attained,  than  by  compelling  the  owners 
df  SIdves  to  lodge,  clothe,  and  maintain  mem  sufficiently,  as  well 
ih  hefldth}  while  able  to  work,  as  in  time  of  sickness,  age,  atid  In- 
finity ;  by  ptescribing  reasonable  bounds  to  the  power  6t  mJEurters 
odd  others,  having  the  charge  of  Slaves,  and  by  instructing  them  in 
the  principles  of  Christianity,  to  inspire  them  with  some  degree  of 
itioralhv.' 

We  have  therefore  resolved  to  issue  the  present  Ordinance;  by 
vfrtue  of  the  authdrky  with  which  His  Majesty  has  Invested  uH^  m 
order  that  the  regulations  it  contains  may  be  pubKcly  and  getaewly 
known,  and  have  their  due  execution  from  the  date  of  their  publica- 
tion;— charging  dVj9^<o»«  under  our  government  to  pay  due  obe- 
dience thereunto,  on  pain,  in  cases  of  negligence  or  contumacy,  bf 
incurring  the  penalties  hereinafter  specified. 

Abt.  I.  Every  proprietor  or  possessor  of  a  plimtation  shall  pro- 
vide the  Slaves  attacned  thereto,  with  good  and  comfortable  houses, 
well  wattled  and  thatched,  so  as  to  be  perfectly  wind  and  water  tight* 
The  head  or  chief  of  every  family  shall  have  a  house  for  himself, 
separated  into  two  or  more  apartments,  according  to  the  number  of 
that  family,  and  there  shall  be  cabanes  or  bed-places  in  those  apart- 
ments, raised  at  least  eighteen  inches,  to  preserve  them  from  the 
dangerous  eActs  of  sleepmg  on  the  moist  grouikL   Young  Negroes 
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rffourteen  and  opwardi,  who liave  no  finrilj^ahiD  be  UigfA  m  At 
rate  of  three  toahouae,  and  thqr  are  to  haye .  thair  cabawea  railed 
eighteen  inches  fiooi  the  groond  as  afereaaid  The  &«veaehaB.bff 
alWed  10  bchMe  their  houses  with  a  taoe  or  badge*  tm  fsrai  a 
little  yard  for  dieir  stock,  and  defend  them  ftom  the  iaonaioaa  ef  ttlS 
cattle  in  the  pastnre,  Arc. 

Abt.  II.  Tne  proprietor  or  attome J  of  every  plantation  sImB  haM 
one  quarrey  of  three  acres,  or  |4  of  a  hcuiiue  of  hMd»  fo  km/rg 
ten  working  Negroes,  planted  and  cultivatea  in  pcovisiona,  ftr  the 
maintenance  of  his  gang;  and  he  shall  also^  on  the  Monday  or, 
Saturday  of  every  week,  distribute  to  every  Negro,  of  iburtean 
years  and  upwards,  under  his  care,  three  pounds  of  sak  meat,  er 
four  pounds  of  salt  fish  (being  the  weekly  allowance),,  and  to  A 
Slaves  under  age,  and  children,  a  weekly  allowance  of  sak  meat  or 
fish  in  that  proportion. 

Exclusive  of  the  allowance  of  salt  meat  or  fish  (in  which  there  can 
be  no  exemption),  every  working  Negro  of  fourteen  years  and  iqK 
wards,  shall  have  a  portion  of  land  allotted  him,  adequate  to  prodooe, 
bjr  cultivating  it,  a  sufficiency  of  ground  provisions  for  hirosdf  and 
his  fSunil  V ;  and,  to  furnish  him  more  effectually  the  means  of  doia^ 
so,  he  shall  be  allowed  the  Saturday,  from  noon,  to  work  in  hai 

grounds,  from  the  first  day  of  July  to  the  first  day  of  JannarT,.if  he 
elongs  to  a  sugar  plant%tion ;  and  from  the  first  day  of  Aumiry 
until  the  first  day  of  July,  if  he  belongs  to  a  coffl»e,  cocoa*  or 
magnioc  plantation;    he  will  also  have  his  Sundays,  and  thefbor 

freat  annual  holidays  of  Christmas  Day,  New  Year's  Day,  Good 
riday,  and  Corpus  Christi. 

The  portion  of  land  allotted  the  Slave  for  his  garden,  cannot,  be 
taken  nrom  him,  or  exchanged,  without  his  consent :  if  the  owner  cir. 
attorney  thinks  proper  to  change  the  situation  of  the  N^|;ro  grooadSi 
he  must  give  the  Slaves  a  year's  warning,  unless  he  prefers  mainug 
their  consent  by  paying  them  their  improvements,  and  assigning  them, 

f rounds  for  gardens*  to  their  satisfaction,  elsewhere:   And  it  is  a 
uty  most  incumbent  on  managers  and  overseers,  to  take  care  thai; 
the  Ne^oes  have  their  grounds  in  good  cultivation,  and  that  they  do. 
not  lavish  or  misemploy  the  surplus  time  allowed  them  for  thal^ 
purpose. 

Art.  III.  Owners  of  plantations,  whose  locality  does  not  admit  of 
allowing  Negro  gardens,  nor  of  having  provision  grounds,  shall  furaisb 
weekly  to  every  working  Negro  under  their  care,  six^  full-grofOi 
plantains,  or  six  quarts  farine  of  magnioc,  t.  e*  cassava  meal ;  and  in 
case  they  cannot  procure  plantains  or  cassava-meal,  it  shall  be  oom* 
muted  in  money,  at  three  bits  a  week,  in  lieu  of  the  vegetable  allow.* 
ance,  independent  of  the  allowance  of  salt  meat  or  fish,  of  whicbt  M 
no  pretext,  there  can  be  any  exemption. 

Art.  IV.  To  every  Negro  two  shifts  of  cloathine,  complete,  shall 
be  furnished  yearly,  one  in  Ma^,  the  other  in  December ;  and.  in 
case  of  refusal,  there  shall  be  inflicted  on  the  owner  a  penalty  of 
twelve  dollars  for  every  Negro  who  is  not  clothed  at  the  time 
appointed. 

Art.  v.  Owners  or  attornies  shall  not  punish  Slaves  by  more 
than  thirty-nine  lashes  * ;  and  managers  or  overseers  shall  not  punish 


•  This,  by  an  Order  of  tlie  7th  February,    1815,  was  comrndted  to  twenty-five 
stripes,  being  the  number  fixed  by  the  Royal  Cedula  of  3l4t  Mav,  1 789. 
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hy  M)fe  iFiQn  tftc-Ivo  Iflsh^silTor  any 'one  offeDccj' the.^ava  wbo  has 
tectSved  tiiirij'-niiiL  lafhes,  Blmtl  not  be.  flogged  again  oB.,tlkes(t'Qe- 
flnv,  nor  uiiril  lie  In-  re'^&vcreii  (rom  the  efFegtaiof  th^t  {iimisbuM&t; 
Ai_a  an  infr:ictor  .>f  lliis  atlfclc  win  be  fined, fiaj-doIUrfc  ...giowld  tha 
■trifiic  (if  the  PVivr,  howeve'r,  be'  oF  a  nature,  to.  dasfrve  a  severer 
cbas^isfiacnt,  .he  sliali  be  cnnductcd  before  the. Cunimandant  of  the 
Znnribt,.  wbofViFf'order,  such,  corporeal  puaisbuieut.  as  the  case- 
^St&i^i  irflGing  welt  understood  tha^t  it  cntinot  extend  to  death  or. 
nlBtiHmolli.noi' shall  it  be  permitted  the  owner  to  inflict  any  iorther 
ribniktM^nri  for  the  iame  crMe,  under  penalty  oF  G&.y  dollars. 

Alft'ivL'Whocvcr  rfiall  be  convicted  of  having  inhuuianJy  struck - 
ifi Srerii.'Wit})  an  edged  weapon,  such  as  a  cutlass,  axei^wordt  or  witb. 
C^tta^^oh  4r  foaaed  beau-stick,  wilt  be  prosecuted  and  punished 
ditWdrn^'tO  Itfw  ;  and  if  the  crimc'»ha)l  be  committed  by  his  mastec 
or  owner,  h^  (ihe  Slave)  shall  be  immediately  removed  ^om  bis  (the 
ififlftS^V'anthonty,  and  deposited  with  the  ComniandaDt  of  .the: 
TfliAijtt,  di"ji\ca\de  dc  barrio,  to  be  sold  to  some  person  of  known 
hflitttMrti;  Slid*  the  sum  arising  from  the  sale,  shall  be  applied)  ia 
JW!^'OT"lhp!art  to  the  relief  of  the  wounded  Stave,  or  in  suuh  oier 
(Mtf^t^e  feurpoBcs  as  roay  be  deemed  proper ;  and  the  saleoFaucb 
SWr.e'f'it^*  D^reby  declared,  shall  be  valid,  nor  shall  tbc  piuflhaierbe 
AttJfMidtTntha  possession  thereof.  .    .1 

X>ftWttVH.  The  field  Slaves  shall  have  half  ani  hoiir  in  tb«  moi^ng!. 
fW  bhMMhst,  Etnd  two  hbqrs  at  noon  for  dinner!  purses  tiaviog, 
(Mftlrm-at'  tTie  breast,  shall  be  permitted' to  Itavc  the  fi;;lil  at  nuun 
M'WiglU,' <hsir  an  hour  before  the  others,  and  art'  e^emmed  of 
throwing  L'rass,  Field  Slaves  are  not  to  go  '.o  iIil-  field  before  five 
d'HittR^'the'imjmmg,  nor  to  work  there  aftir  six  in  ilie  evening,  . 
dfcWMN  hmiginp  .grass  at  nnon  and  niglit  for  the;  atDtk:  but  il  (s 
nW.WiW8Bt'  fhaf'thig  regulation  should  interfett:  \ntli  the  lu^lu  tvarkj 
dlfiiti^^'ctiAetin  crop  time,  which  ciindot  possibly  be  dispensed|| 

•Afef.VHl.  Ncgro'es  superannuated,  inGrni,  oV  invalld^J  b^  lick-;, 
dm' O^^RC^Jflcnt,  ehall  not  be  abandoned  by  ihelr  owiier;  'c(ii.th&, 
tttbtbfy,  'he^shall  lildgG,  feed, '  and  clothe  thbm  as'usual.,and  if  ar^'., 
IJlMbn'^MitHild  'be  so  inhtittian  as  to  tr^'fHtin'  itf,  be  'shall  h^\ 
Qunifh^,  ,■■■■..    I.     ' 

'"AltVi  IX.  It  has  been  formally  years  a  custom'lwjtli '  soput  pl^  tjli.v,, 
idflAlt^tB  U>  fpn;  their  Ne^n-iles  Saitiribiy  inplace  of  bllolranpet'^il,, 
I'llh'lllTigt  of  laborious  active  Creole  Slaves  ic  was  Aiupd  to  answ^ 
tHi '[iUrpcHei'but  in  gangs  cbmposed  of  new  Africans,  those,  w)ia  _ 
adapted  'it  tiad  t-eason  to  ret>ent  of  the'  experiraent:  a  heir  ^Negro 
l}dtlg' -naturally  so  lazy  and  inaCtite,  that  he  would  ^-athet;  suSec 
tMiig^  and  enjbr'lris  repose,  than  procure  himself  his  subsistence' by 
industry.  The  increasing  opulence  of  the  inhabitants  having  laterally 
embied*lheni  to  augment  their  force  by  considerable  purchases  of 
this  description  of  Negro,  the  custom  of  giving  the  Saturday  becomes 
highly  imprudent,  and  would  occasion  great  losses  in  the  colony : 
Wherefore  it  is  ticreby  abolished  and  prohibited,  under  penalty  of 
fifty  dollars  for  every  delinquent. 

Aht.  X.  Owners  or  managers  of  plantations  shall  not  oblige  their 
Slaves  to  work  on  Sundays,  or  the  holidays  herein-bcfore  specified : 
but  this  regulation  shall  not  extend  to  watchmen  or  pasture-boys 
(who  will  continue  as  heretofore  to  do  that  duty  in  turn),  nor  to 
family  domestics,  the  intention  being  simply  to  assure  the  field  Negro 
the  free  enjoyment  of  bis  holidays,  to  work  in  hii  grounds. 
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AftT.'XI.  Any  Ne^o  who  shall  asBome  the  reptttafkHf  of' bet^ 
a  ipell'^octor  or  obia-man,  and  shall  be  foaifd  wHh.  an  kMnht,' k' 
fetiche^  or  the  customair  attributes  and  ingredienta  of  the  proRw^' 
sioDy  shall  be  carried  before  the  CommandiMit  ^  the  DistHct,  wlio 
will  take  cognizance  of  the  accusation;  and,  prdvided  thifrmmebe* 
not  capital,  inflict  a  proper  punishment  t  but  should  it  appear  pro^  * 
bable  that  the  culprit  has  been  the  cause  of  the  death  of  any  peiWft 
by  his  prescriptions  (as  very  frequently  happens),  the  Commandant 
will  then  transmit  him  to  the  common  g^al,  as  a  criminal,  to  be 
prosecuted  and  dealt  with  according  to  law. 

Art.  XII.  It  is  a  duty  incumbent  on  Christians,  not  only  to  feed 
and  clothe  those  who  are  dependent  on  them,  but  also  to  instruct 
them  in  their  duty  towards  their  Maker.  Planters  who  have  attended 
to  this  precept,  have  found  the  benefit  of  it  in  the  improvement  of 
their  Slaves'  dispositions.  It  should  be  therefore  the  essential  duty 
of  the  master,  to  teach  his  Slaves  the  first  elements  of  the  Christian 
religion,  to  prepare  them  for  baptism  ;  and  we  expressly  recommend 
to  the  parish  curates  the  observance  of  this  part  of  their  office,  re- 
minding them  that  it  is  a  principal  object  of  their  mission,  to  teach 
the  Gospel  to  the  poor. 

Art.  XIIL  Tliere  shall  be  on  every  plantation  an  hospital,  pro- 
portioned to  the  number  of  its  Slaves,  and  one  or  more  female  ^^ 
tendants  attached  thereto.     The  Negro  who  from  sickness  is  inca- 

gable  of  doing  his  duty,  shall  there  be  lodged  and  attended  until  he 
e  perfectly  recovered :  and  here  it  is  proper  to  observe,  that  careful 
nursing  is  generally  found  the  most  eincacious  remedy  in  N^ro 
disorders.  The  owner  or  manager  will  keep  an  hospital  diary.  (Ms^ 
which  he  will  note  the  date  of  the  admission  and  discharge,  ordeiiea^ 
of  the  Slave;  and  on  giving  in  the  annual  enumeration  of  the  ^tate, 
he  will  make  also  an  obituary  report.  "'- 

Art.  XTV.    It  is  a  prevalent  opinion  that  owners  of  plantation,'  - 
by  humane  and  moderate  treatment,  might  preserve  the  oiF^prin^  df '^ 
their  Slaves,  and    thereby  considerably   increase  their  population: 
To  encourage  so  beneficial  a  measure,  we  have  ordained,  that  ev^" 
mother  of  a  family  having  more  than  three  children  on  her  maiierV 
plantation,  shall  be  allowed  one  day  in  the  week  extraordinary^  fiVim" 
the  first  July  to  the  first  January,  if  attached  to  a  sugar  or  cottc^' 
estate,  and  from  first  January  to  first  July,  if  to  a  cofllee,  cocoa,  4r  ■ 
manioc  estate,  and  at  the  end  of  every  year  she  shall  reiielteMtti 
her  master  a  dollar  a  head,  for  her  future  encouragement  in  th^  catiE? 
of  her  children.  '  <   * 

A  mother  of  a  family  having'  seven  children  living  on  her  mastlif'tf 
estate,  shall  be  exempted  from  all  labour,  and  she  shall  be  fikrnishM  * 
her  allowance  and  maintenance  in  common  with  the  Othef*  Slaves,  and 
receive  the  reward,  already  specifiedf  of  a  dollar  a  heiad  per  aitniM 
for  her  children.  i  ? ' 

The  same  motive  obliges  us  to  prohibit  women  beii^g  put  to  work 
before  they  are  perfectly  recovered  fVom  child-bed,  nor  shaifthe 
infant  be  carried  to  the  field,  but  remain  ander  the  care  of  a  prtfdent 
woman,  to  be  appointed  guardian  of  the  children,  wIk)  will  take 
charge  of  them  in  her  own  house,  or  a  house  appropriated  to  the  pur- 
pose, until  the  mother's  return  from  her  work,  or  in  her  absence, 

Art.  XV.  Penalties  incurred  by  infractions  of  these  regulations, 
to  be  recovered  by  warrants,  signed  and  sealed  by  the  Commandant 
of  the  District  in  which  they  have  been  incurred,  which  warrants  are 
hereby  approved:  and  all  fiaea  recovered  in  virtue  thereof^  shall  be 
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paid  into  the  hands  of  the  treasurer  of  the  illustrious  cabildo,  to  be 
applied  to  defraying  the  charges  of  justice  and  of  public  works :  for 
such  is  our  will  and  pleasure. 

Art.  Xyi.  The  present  Ordinance  shall  be  printed,  published, 
and  jprodaimed  in  all  places  within  our  government :  and  shall  be  in 
full  force  and  execution  from  the  date  of  the  publication  until  further 
orders. 

THOMAS  PICTON. 

Oo?enimeiit.J]ou8e,  Port  Espano, 

Island  of  Trinidad,  SOth  June,  1800. 
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Ai  a  Court  at  Carlton  House,  the  2&h  of  March,  1812,  present^  Hu 
Royd  Highness  the  PRINCE  REGENT  in  CouncU. 

Whebeas  it  is  deemed  expedient  to  provide  more  effectually  for 
th^  prevention  of  the  illegal  and  clandestine  importation  of  Slaves 
into  the  island  of  Trinidada,  it  is  therefore  this  day  ordered  by  His 
Royal  Highness  the  Prince  Regent,  in  the  name  and  on  the  behalf 
of  His  Majesty,  and  by  and  with  the  advice  of  His  Majesty's  Privy 
Council : 

That  there  shall  be  established  within  the  island  of  Trinidada  a 
public  registry,  for  the  registration  and  enrolment  of  the  names  and 
descriptions  of  all  Negroes,  Mulattoes,  and  Mustees,  who  now  are^ 
or  at  any  time  hereafter  shall  be  held  in  a  state  of  slavery  within  the 
said  island,  and  of  the  births  and  deaths  of  all  such  Slaves. 

And  it  is  further  hereby  ordered.  That  within  the  term  of  one 
w^ek  from  and  ailer  the  arrival  of  this  present  order  at  Trinidada^ 
and  the  receipt  thereof  by  the  governor,  lieutenant-governor,  or 
other  person  having  the  chief  civil  command  under  His  Majesty 
within  tlie  said  island,  the  same  shall  be  publicly  notified  to  the  in- 
habitants of  the  said  island  in  such  manner  as  to  the  sold  governor^ 
lieutenant-governor,  or  civil  commander-in-chief  shall  seem  most  fit 
aiU.  effectual,  and  shall  be  enrolled  at  length  in  the  book  of  minutes 
of  the  Board  of  Council,  and  among  the  records  of  the  Cabildo,  and 
of  the  court  of  the  Oidor  or  Chief  Judge ;  and  the  said  governor, 
lieutenant-governor,  or  civil  commander-in-chief,  shall  forthwith 
proceed  to  appoint  some  fit  and  proper  person,  unless  some  person 
then  resident  there  shall  have  been  previouslv  appointed  by  His 
Majesty,  to  the  office  of  registrar  of  Slaves  for  the  said  island;  which 
persan>  before  he  enters  on  the  execution  of  his  said  office,  shall 
take  the  following  oath  before  the  said  governor,  lieutenant-governor^ 
or  commander-in-chief,  in  council : 

"  I  A.B,  do  solemnly  promise  and  swear,  that  I  will  not  wil- 
**  Hngly  or  knowingly  mak^  or.  permit,  or  suffer  to  be  made,  any 
'*  false  or  fraudulent  entry;  erazure,  or  obliteration  in  the  registry 
**  of  Slaves  to  be  committed  to  my  charge ;  but  if  an^  such  false 
**  or  fraudulent  act  shall  become  known  to  me,  will  immediately 
«'  gire  notice  thereof  to  the  governor,  lieotenant-govemor,  or  civil 
^  commander-in-chief,  and  to  the  oidor  or  chief  judge  of  this 

cc  2 
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<'  island  for  the  time  being,  and  will  in  all  respects  faithfiJly  and 
*'  uprightly  perform  the  duties  of  the  office  pf  registrar  of  Slaves. 
'<  for  this  island.  .  So  help  me.  GOD.*'    > 

And  the  said  person  so  appointed  to  the  said  office  of  registrar  of 
Slaves  shall  also,  before  he  enters  on  the  execution  of  his  said  office, 
become  bound  by  bond  or  recognizance  to  His  Majesty,  his  heiw 
and  successors,  with  two  sufficient  sureties,  to  be  approved  by  the 
said  governor,  lieutenant-governor,  or  civil  commander-in-chief,  him- 
self in  the  penal  sum  of  two  thousand  pounds,  and  his  sureties  etch 
in  the  sum  of  one  thousand  pounds  sterling  money,  with  condition 
for  the  faithful  performance  by  him,  the  said  registrar,  of  all  the 
duties  of  his  said  office ;  and  in  case  of  the  death,  absence,  or  inca* 
pacity  of  the  said  registrar,  or  any  avoidance  of  the  said  office,  a 
new  registrar  shall  be  in  like  manner,  from  time  to  time,  appointed 
by  His  Majesty,  his  heirs  or  successors,  or  by  the  governor,  lie«« 
tenant-governor,  or  civil  commander-in-chief  for  the  time  bemg, 
(until  the  royal  pleasure  in  respect  of  «uch  appointment  shall  be 
signified,)  who  shall  take  the  same  oath,  and  enter  into  like  secu- 
rities, before  he  enters  on  the  execution  of  the  said  office. 

And  it  is  hereby  further  ordered,  That  the  said  governor,  lieu- 
tenant-governor, or  civil  commander-in-chief,  shall  also  forthwith 
proceed  to  provide  a  proper  und  convenient  house  or  building  within 
or  near  to  the  town  of  Port  of  Spain,  in  the  said  island,  for  the 
sole  purpose  of  the  registry  hereby  established,  wherein  the  bo6k» 
and  papers  belonging  thereto  may  be  at  all  times  safely  kept ;  and 
if  no  such  house  or  building  can  be  immediately  found,  the  beelt 
temporary  house  or  room  that  can  be  procured  or  allotted  for  the 
said  purpose  shall  be  provided  and  appointed  by  the  said  goverfior» 
lieutenant-governor,  or  civil  commander-in-chief,  until  a  proper  and 
convenient  registry  office  can  be  procured  or  erected  in  or  near  to 
the  said  town. 

And  it  is  hereby  further  ordered.  That  the  said  registrar  shall  forth* 
with  provide  two  large  blank  paper  books,  strongly  and  durably 
bound,  for  the  purpose  of  the  registry  and  enrolment  hereinafter 
directed,  one  of  which  books  shall  be  entitled  **  Registry  of  Plan- 
tation Slaves,"  and  the  other  "  Registry  of  Personal  Slaves ;"  in 
whictt  said  first-mentioned  book  shall  be  entered  and  registered,  as 
hereinafter  directed,  the  names  and  descriptions  of  all  Slaves  which 
belong  to,  and  are  usually  worked  or  employed  upon  any  particular 
plantation  or  plantations  within  the  said  island  ;  and  in  the  other  ^ 
which  said  books  shall  be  entered  and  registered,  in  like  manner,  the 
names  and  descriptions  of  all  Slaves  employed  in  domestic  labour,  or 
in  any  handicraft,  art,  or  trade  within  the  said  islan^},  or  in  mannhi^ 
or  navigating  any  vessels  or  boats  belonging  to  the  ports  of  the  said 
island,  or  which  are  let  or  hired  by  their  owners  for  the  purpose  of 
agricultural  labour,  commonly  called  task-work,  on  plantations  not 
belonging  to  the  owners  of  such  slaves ;  and,  in  general,  all  SfavN 
within  or  belonging  to  the  said  island,  which  are  not  attached'  to 
any  particular  plantation  or  plantations,  and  therewith  owned,  held, 
or  possessed ;  all  which  several  descriptions  of  Slaves  shall,  for  the 
purposes  of  this  order,  be  distinguished  from  Plantati6n  Slaves  by 
the  general  name  of  Personal  Slaves. 

And  it  is  hereby  further  ordered.  That  within  one  calendar  month 
from  and  after  the  public  notification  of  this  order  tit  Trinidada  as 
aforesaid,  every  person  who  shall  then  be  resident  in  the  said  island, 
and  who  shall  be  in  possession  of  any  plantation!  Slavee^'or  Sltve 
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vrithin  the  said  island,  whether  as  proprietor,  mortgagee,  trustee,  or 
receiver,  manager  or  attorney,  whatever  their  title,  trusty  or  interest 
therein  may  be,  or  who  then  shall  own  or  possess  any  Slave  or  Slaves 
whatsoever  within  the  said  island,  whatever  his  or  her  tenure  of  or 
title  to  the  satne  may  be,  shall  respectively  make  and  deliver  upon 
oath  to  the  registrar  so  to  be  appointed  such  schedules,  lists,  and 
particulars  in  writing,  subscribed  by  him,  her,  or  them,  to  be  called 
his  or  her  original  return  of  Slaves,  as  are  hereinafter  mentioned 
(that  is  to  say),  every  person  in  possession  of  any  plantation  as  afore- 
said shall  so  make  and  return  a  schedule  or  list  in  writing  for  each 
plantation  within  the  said  island  of  which  he  or  she  shall  be  then  in 
possession,  in  any  of  the  rights  or  characters  aforesaid,  therein  spe- 
cifying, in  the  first  place,  the  name  by  which  the  plantation  is  usually 
called  or  known,  and  when  two  or  more  plantations  are  held  and 
occupied  together  by  the  same  person,  and  cultivated  by  the  same 
body  or  gang  of  Negro  Slaves,  the  names  of  each  of  the  said  plan- 
tations so  jointly  held  and  cultivated,  and  in  what  parish,  quarter, 
or  other  division  of  the  said  island  every  such  plantation  is  situated, 
and  whether  the  same  is  a  sugar  plantation,  or  a  coffee  or  cotton 
plantation,  or  of  what  other  description  ;  and  in  the  next  place  the 
name  or  names  of  the  present  owner  or  owners  of  such  plantation  or 
plantations,  as  well  us  of  the  person  or  persons  then  in  possession  of 
the  same,  and  making  such  return,  and  the  right  or  character  in 
which  he,  she,  or  they  then  held  such  possession,  namely,  whether 
as  proprietor,  lessee,  mortgagee,  trustee,  receiver,  attorney,  manager 
or  otherwise ;  and  when  the  property  or  possession  of  any  such  plan- 
tation has  been  changed  within  seven  years  prior  to  such  return 
thereof,  then  the  said  schedule  shall  also  mention  the  name  of  the 
late  owner  or  proprietor,  and  in  whose  tenure  or  occupation  the 
same  lately  was,  and  every  person  making  a  return  of  any  Slave  or 
Slaves  not  attached  or  belonging  to  any  plantation  in  the  said  island 
hereby  called  **  Personal  Slaves,*'  shall  so  return  a  list  or  schedule 
in  writing,  containing,  in  the  first  place,  his  own  name  and  description, 
or  the  name  and  description  of  such  other  person  or  persons  being 
the  owner  or  owners  of  such  Slave  or  Slaves  on  whose  behalf  the 
return  is  made,  and  the  right  or  character  in  which  he,  she,  or  they 
then  hold  possession  of  and  claim  title  to  such  Slave  or  Slaves, 
namely,  whether  as  proprietor,  lessee,  mortgagee,  sequestrator, 
guardian,  committee,  trustee,  receiver,  executor,  administrator,  or 
otherwise ;  and  if  such  personal  Slave  or  Slaves  shall  have  been  pur- 
chased or  acquired  within  seven  years  prior  to  such  return,  then  the 
name- or  names  of  the  seller  or  former  owner  thereof;  and  after  such 
descriptions  as  aforesaid  of  such  plantation  and  of  the  owner  or 
owners  of  sucli  Personal  Slaves  respectively  in  the  said  schedule, 
the  parties  making  the  said  j-eturns  shall  proceed  to  name,  describe, 
and  enumerate  cQstinctly  thereon  the  several  Negro,  Mulatto,  or 
otheV' Slaves  then  attached  or  belonging  to  the  same  plantation,  or 
to  the  same  owner  or  owners,  by  distinct  lists,  in  mannier  following ; 
that  is  to  say,  in  the  first  place,  such  schedule  shall  contain  a  list 
of  all  Slaves  who  have  husbands  or  wives,  either  by  actual  marriage, 
or  known  and  constant  cohabitation,  or  who  have  parents  or  children, 
brothers  or  sisters,  among  the  Slaves  of  the  said  plantation,  or  of 
the  same  owner  or  owners,  which  list  shall  be  entitled  the  **  List  of 
Families  of  Slaves  on  the  Plantation  of  ^.  B.**  (inserting  the  propa^ 
name  of  the  plantation,  or  <<  of  C»  JD.  the  owner  of  Personal  Staiieft^'' 
as  the  case  may  be) ;  and  the  said  list  shall  be  divided  into  a$  mtny 
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sections  as  there  are  different  families  to  be  inserted  thereiA,  and 
each  section  shall  be  entitled,  "  The  Family  of  A,  B**  inserting. the 
name  of  the  superior  relation,  or,  where  there  are  only  brothers,  or 
other  relations  of  the  same  degree,  the  name  of  the  elder  indiWduid ; 
and  each  of  die  said  schedules  shall  also  contain  two  other  li^'in 
one  of  which  shall  be  inserted  the  names  of  such  male  Slaves,  and 
in  the  other  of  such  female  Slaves,  as  have  no  wives  or  hosbaads, 
parents  or  children,  brothers  or  sisters,  among  the  Slaves  of  the  sane 
plantation ;  or  the  same  owner  or  owners ;  which  lists  shall  be  res- 
pectively entitled,  '<  General  List  of  Male  Slaves"  and  *'  Geocnd 
List  of  Female  Slaves**  on  the  plantation  of  A,  B.,  (inserting  the 
proper  name  of  the  plantation),  or  *'  belonging  to  C.  2>.**  as  the  case 
may  be.  <• 

And  all  the  Slaves  attached  or  belonging  to  the  same  phuntatioo, 
or  the  same  owner  or  owners,  shall  be  named  and  described  id  the 
said  schedule  respectively,  in  the  particular  lists  or  sections  to  which 
they  respectively  belong,  in  the  manner  and  form  following,  (that  is 
to  say)  ^  t 

"  The  schedule  or  paper  containing  each  of  the  •  said  lists  shall  be 
divided  into  eight  perpendicular  columns,  of' convenient  breadths, 
respectively  entitled  at  the  heads  thereof,  names,  surnames,  ooloiirs, 
employment,  age,  stature,  country,  and  marks;  to  which  shall  be 
added,  in  the  lists  of  families,  a  ninth  column,  of  convenient  breadth, 
entitled  Relations ;  and  the  more  clearly  to  distinguish  the  descrip- 
tion of  each  particular  Slave,  as  many  horizontal  lines,  with  ood- 
venient  spaces  between  them,  shall  be  drawn  across  the  said  per- 
pendicular lines  or  columns,  as  are  equal  in  number  to  the  nuaiiter 
of  Slaves  to  be  inserted  in  each  list.  '  :• 

And  in  the  first  of  the  said  columns  shall  be  inserted  the  Dame<of 
baptism  of  each  Slave,  if  he  or  she  shall  have  been  baptized,  aad"-  if 
not,  the  name  by  which  he  or  she  has  been  usually  called  and  kiMwa. 
In  the  second  ot  the  said  columns  shall  be  inserted  the  surnane^r 
second  name  of  the  Slave,  if  he  or  she  has  ever  been  called  or  kaewn 
by  any  surname  or  second  name,  and  if  not,  then,  in  cases  of  BaaUly 
Slaves  included  in  the  said  lists  of  families,  the  name  of  the  siiperior 
relation ;  and  in  the  cases  of  Slaves  who  are  included  in  the-  said 
general  lists  of  males  and  females,  such  name  as  the  owner  or' party 
making  the  return  shall  think  fit  to  insert  therein  as  the  surname  by 
which  the  Slave  and  his  lawful  issue,  or  her  natural  issue,  and  cikeir 
descendants  respectively,  shall  thereaflcr  always  be  called ;  provided 
nevertheless,  that  in  cases  of  Family  Slaves,  the  owner  or  party 
making  the  return  may  also  give,  if  he  thinks  fit,  some  other  faasily 
name  mstead  of  that  of  the  superior  relation,  so  as  no  two  families 
on  the  same  plantation,  or  belonging  to  the  same  owner,  shall  have 
the  same  surname  in  the  said  schedule  or  return ;  but  for  all  the 
purposes  of  this  order,  the  surname  by  which  each  Slave  shall  first 
be  returned  and  registered,  shall  continue  for  ever  afler  to  be  the 
surname  of  such  Slave,  and  of  his  lawful  issue,  if  a  male,  or  her 
natural  issue,  if  a  female,  and  of  their  respective  descendants^  and 
shall  not  afterwards  be  changed.  In  the  third  of  the  said  colamns 
shall  be  inserted  Negro,  Mulatto,  or  Mestee,  as  the  case  may  be, 
or  such  designation  of  intermediate  shades  of  colour  within  the  U- 
mited  degrees  of  slavery,  if  any,  as  are  in  use  within  the  said  island. 
In  the  fourth  of  the  said  columns  shall  be  inserted  the  particular  trade, 
occupation,  or  ordinary  employment  of  the  Slave,  specifying,  in  the 
cases  of  mechanics,  artizans,  or  handicraft-men,  the  particular  art  or 
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busiaess  in  which  he  or  ghe  is  usually  employed;  la  the  case&of 
Pamily  Slaves,  the  particular  domestic  service  or  departmeiit  in  which 
he  or  abe  is  usually  employed ;  and  in  cases  of  ordinary  p|antati,on 
Slaves;  desoribiog'  them  as  labourers  only ;  and  in  the  fifth  of  the 
said  columns  shall  be  inserted  the  age  of  the  Slave,  according  to  the 
'  best  of  the  knowledge  and  belief  of  the  owner,  or  other  party  making 
the  return.  In  the  sixth  of  the  said  columns  shall  be  inserted  the 
exact  stature,  in  feet  and  inches,  by  actual  measurement  of  the  Slave, 
which  measurement,  in  cases  of  infant  Slaves,  or  such  as  have  not 
clearly  attained  to  their  full  ^owth,  shall  be  repeated  prior  to  every 
annual  return  hereinafter  directed  to  be  made.  In  the  seventh  of 
the  said  columns  shall  be  inserted,  not  only  whether  the  Slave  i^  an 
African  or  Creole  Negro,  but  if  an  African,  the  name  of  the  county 
or  district  of  Africa  from  which  he  or  she  was  brought ;  and  if  a 
Creole  Slave,  the  name  of  the  island  or  colony  in  which  such  Slave 
was  bom,  or  from  which  he  or  she  was  brought,  according  to  the 
best  of  the  knowledge  or  information  and  belief  of  the  owner  or  otl^er 
party  making  the  return.  And  in  the  eighth  of  the  said  colu^^ls 
shall -be  inserted,  whether  the  slave  has  any,  and  what  seams  and 
marks  on  the  face,  or  other  parts  of  the  body,  such  as  African  Slayes 
commonly  have,  and  which  are  usually  called  country  mark$,  or  any 
such  brands  or  marks  as  are  used  in  some  of  the  colonies  for  distin- 
guishing the  owner's  property,  or  has  any  apparent  bodily  singuWity, 
defect,  or  deformity,  all  which  shall  be  specified,  with  convenient 
certainty,  so  as  at  least  to  mention  the  part  of  the  face  or'bofly 
wherein  the  marks,  brands,  defects,  or  otner  singularity  appears ; 
and  lastly,  in  the  further  column,  to  be  added  as  aforesaid  m  the 
lists  of  Family  Slaves,  shall  be  inserted  the  relation  that  the  Sl^e 
bears  to  the  superior  relative,  or  Slave,  by  whose  name  the  &mily 
section  of  the  list  to  which  he  belongs  is  entitled  as  aforesaid,  with 
such  further  particulars  of  genealogy  or  family  connection,  as  the 
owner  or  party  making  the  return  shall  think  fit  to  add ;  and  at  tjhe 
end  of  the  said  returns  respectively,  shall  be  summed  up  and  ^et 
down,  in  words  at  length,  the  whole  number  of  Slaves  then  belong&g 
to  the  plantation,  for  which,  or  the  owner  or  owners  of  Persbnal 
filaves,  on  whose  behalf  such  returns  are  made. 

And  for  the  better  ascertaining  of  the  proper  form  of  such  returns 
of  slaves  as  are  hereby  required  to  be  made,  so  that  no  person  litey 
pretend  ignorance  thereof,  a  form  or  example  of  such  returns  is  c/bn- 
tained  in  a  schedule  to  this  order  annexed,  to  which  all  persbns 
are  required,  so  far  as  shall  be  found  practicable,  to  conform  ^  ^titid 
at  the  time  of  promulgating  and  publishing  this  order  in  tfa(^  said 
inland  as  aforesaid,  public  notice  shall  be  given  by  the  said  gbvet^br, 
lieutenant-governor,  or  civil  commander-in-chief,  in  stich  maOn^F  as 
to  him  shall  seem  most  fit  and  effectual,  that  a  form  or  exatople;  of 
the  returns  hereby  required  to  be  made  may  be  seen,  and  a  priiited 
copy  thereof,  with  blanks,  to  be  filled  up  according  to  the  rule'afok-e- 
iaia,  obtained  at  the  register  office  to  be  appointed  as  aforesaid, '^nd 

Erinted  blank  copies  of  the  said  forms  shall  accordingly  b^  j^i^ed 
y^the  registrar,  and  delivered  to  all  persons  applying  for  tfie:SitHie, 
at  a  price  not  exceeding  threepence  (or  each  printed  copy.      ^'  '"^ 

And  it  is  further  hereby  ordered.  That  every  peredn  m^ing'^d 
aubscribing  any  and  every  such  schedule  or  return  shall  petsorifllly 
^deliver  the  same,  either  to  the  said  registrar,  or  to  some  otlitirf^J^r- 
son  that  shall  be  by  him  appointed,  and  denot^'  to^  tt6tiw  rach 
roturpii  qr  schedules  Ui  the  proper  district  of  die  said  jslaifdHh'wh^ch 
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the  pa^y  making  the  same  shall  reaidet  and  shall,  at  the  isaBie  time 
take  the  following  oathy  which  the  said  registrar,  and  every  |>eff800 
to  be  by  him  ap]^ointed  and  deputed  as  aforesaid,  is  hereby  ear 
powered  and  required  to  administer,  that  is  to  say, 

''  I  A.  B,    (name  the  deponent)  do  solemnly  swear,  that .  the 
<<  schedule  or  return  now  by  me  delivered  to  be  registered,  contains, 
«  as  I  verily  believe,  a  just,  true,  and  fufi  retiirn,  account  and 
description  of  all  the  slaves  now  attached  or  belonging  to  the 
plantation  therein  named,  (or  belonging  to  the  owner  or  owners 
therein  named,]  and  being  within  this  island ;  and  that  the  said 
''  return  is  made  by  me  according  to  the  best  of  my  knowledge 
^•'  and  belief,  truly  and  without  fraud,  deceit,  or  evasion. 

«  So  help  me  GOD." 

'  And  it  is  further  hereby  ordered,  That  within  one  calendar  month, 
to  be  computed  from  the  time  hereinbefore  appointed  for  the  making 
and  delivery  of  the  said  returns  or  schedules,  every  return  or  schedule 
that  shall  have  been  duly  made  and  delivered  to  the  said  registrar, 
or  any  of  his  said  deputies,  shall,  by  him,  his  clerks  or  assistants,  be 
entered  and  copied  in  a  fair,  distinct,  and  legible  manner,  in  the 
proper  book  to  be  by  the  said  registrar  appointed  for  the  registry 
and  enrolment  of  slaves  as  aforesaid,  that  is  to  say. 

Every  such  return  or  schedule  pf  slaves  attached  or  belonging  to 
'  any  plantation  or  plantations,  in  the  book  to  be  entitled  *'  llegistry 
■  of  Plantation  Slaves,"  and  every  other  such  return  or  schedule  in 
the  book  to  be  entitled  *<  Registry  of  Personal  Slaves,"  the  former 
under  the  name  of  the  plantation,  and  the  latter  under  the  name. or 
names  of  the  owner  or  owners  mentioned  in  the  return  ;  which  name 
or  names  shall  be  written  in  a  large  hand  at  the  top  of  every  double 
p^ge  or  folio  containing  the  return. 

That  every  double  page  or  folio  of  each  of  the  said  books,  that  is 
to  say,  the  whole  breadth  of  the  book  when  open,  from  the  left  to 
the  right  hand,  shall  be  divided  by  peq)cndicular  lines  into  ten  dif- 
ferent columns  of  such  breadth,  and  by  horizontal  lines  into  spaces 
of  such  dimensions  as  will  most  conveniently  contain  the  various 
particulars  hereinbefore  directed  to  be  returned  in  the  said  schedules 
or  list  of  slaves ;  and  such  further  entries  in  the  tenth  column  as  are 
hereinafter  directed  to  be  made,  leaving  at  the  top  of  each  folio  a 
Bpace  for  the  name  of  the  particular  plantation  or  owner  whose  slaves 
are  registered  therein  ;  which  name  shall  be  always  there  written  in 
large  and  distinct  letters ;  and  at  the  top  of  the  first  of  the  said  ten 
columns  shall  be  written  **  Names ;"  of  the  second,  "  Surnames," 
of  the  third,  «*  Colour;"  of  the  fourth;  <*  Employment ;"  of  the  fifth, 
«  Age ;"  of  the  sixth,  "  Stature ;"  of  the  seventh,  "*  Country  ;"  of 
the  eighth,  *«  Marks  ;'*  of  the  ninth,  "  Relations ;"  and  of  the  tenth, 
•*  Corrections ;"  and  under  each  of  the  said  titles  in  tlie  nine  former 
columns  shall  be  entered,  in  a  plain,  distinct,  and  durable  hand, 
according  to  the  different  schedules  or  lists  returned,  the  particulars 
res|)€ctively  contained  in  the  same,  distinguishing  the  families  of 
slaves  from  each  other,  and  from  the  general  list  of  individual  slaves, 
by  their  proper  titles  ;  and  at  the  end  of  the  registry  of  each  original 
return  shall  be  summed  up  and  written,  in  words  at  length,  the 
whole  number  of  slaves  returned  and  registered  as  belonging  to  the 
plantation,  or  to  the  owner  or  owners  mentioned  in  such  return ; 
that  the  pages  of  the  said  books  shall  be  distinctly  numbered  at  the 
top  of  each  double  page  or  folio,  from  the  beginning  to  the  end  of 
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each  book  resp€cti\  ^v>  before  any  entry  shall  be  made  therein; 
and  at  the  bottom  of  euJh  page,  containing  any  registry  of  slaves,  as 
well  as  at  the  end  of  the  registry  of  each  original  return,  the  reei- 
strar  shall  subscribe  his  name  at  length,  in  testimony  of  the  fidelity 
and  accuracy  of  the  entries  therein  contained. 

That  whenever  the  said  books,  or  either  of  them,  shall  be  fully 
occupied  with  the  said  original  entries,  and  with  future  entries  and 
registries,  so  that  there  shall  not  remain  room  enough  therein  for  the 
future  annual  entries  and  registries  hereinafter  required  to  be  made, 
a  new  book  or  books,  of  a  like  form  and  size,  shsul  be  provided  and 
opened ;  but  the  pages  thereof  respectively  shall  be  continued  in  the 
same  series  of  numbers  with  that  of  the  original  book  or  books 
respectively,  and  a  reference  shall  always  he  made  to  and  from  the 
page  in  the  registry,  at  or  from  which  the  entries  of  slaves  belonging 
to  the  same  plantation,  owner  or  owners,  are  carried  forward  or  con- 
tinued, when  the  same  cannot  be  done  in  the  next  following  page  of 
the  same  book. 

That  a  convenient  number  of  leaves  shall  be  left  in  the  beginning 
of  each  of  the  said  books  respectively,  for  an  index  of  plantations 
and  owners'  names,  and  therein  shall  be  inserted,  in  alphabetical 
divisions,  at  the  time  of  entering  and  registering  every  return,  the 
name  or  names  of  the  plantation  for  which,  or  of  the  owner  by,  or 
for  whom,  such  return  is  made,  with  proper  references  to  the  folio 
or  folios,  book  or  books,  in  which  such  return  is  registered,  and  in 
which  it  shall  be  afterwards  continued. 

And  it  is  hereby  further  ordered,  That  no  erazure  shall,  on  any 
pretence,  or  for  any  cause  whatever,  be  at  any  time  permitted  to  be 
made  in  the  said  books  of  registry ;  but  if  any  clerical  error  shall 
occur  in  the  insertion  of  any  name  or  other  particular  in  any  schedule 
or  return  contained,  or  otherwise,  in*  the  making  up  and  keeping 
the  said  books  of  registry,  a  line  of  red  ink  shall  be  drawn  through 
the  word  or  words  improperly  inserted,  so  as  to  leave  the  original 
word  or  words  legible ;  and  the  correction  thereof,  or  any  word  or 
words  which  may  have  been  erroneously  omitted,  shall  either  be 
interlined  or  written  in  the  margin,  and  always,  when  practicable, 
by  the  same  hand  as  the  rest  of  the  same  list  or  entry ;  and  the  regi- 
strar shall,  either  under  such  word  or  words  written  in  the  margin, 
or  under  a  mark  of  reference  there  made  to  any  such  interlineation, 
subscribe  his  name  at  length  ;  but  after  the  registry  of  original  re- 
turns of  slaves  shall  have  been  completed,  and  certified  upon  oath, 
as  hereinafter  directed,  no  interlineation,  insertion,  or  other  cor- 
rection of  the  registry  of  any  such  original  returns  shall,  on  any 
account,  be  made  or  permitted,  except  as  is  hereinafter  expressly 
provided. 

And  it  is  hereby  further  ordered.  That  an  office  copy,  certified  as 
such  by  the  said  registrar,  of  the  registry  of  the  slaves  belonging  to 
any  plantation,  or  to  any  particular  owner  or  owners,  shall,  at  the 
request  and  charge  of  the  owner  or  owners,  or  party  or  parties  who 
made  the  return,  be  made  and  delivered  to  him,  her,  or  them,  by  the 
sard  registrar,  and  for  which  there  shall  be  charged  no  more  than 
at  the  rate  of  one  penny  sterling  for  every  Slave  therein  named ; 
and  all  persons  shall  have  free  liberty  to  inspect  the  said  register 
books,  in  the  presence  of  the  registrar  or  his  assistants,  for  the  pur- 
pose of  ascertaining  that  the  returns  and  lists  by  them,  or  on  their 
lichalf  delivered,  have  been  accurately  registered  in  manner  afore- 
said. 
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And  it  is  hereby  further  orderedt  That  wh^n  aqd  »o  9P9D\a9.«U 
the  onffioal  returns  or  schedules,  which  shall  have  been  delivered  /Ui 
the  said  registrar  pursuaDt  to  this  order,  shall  have  been  fairly  ^|f  r^ 
and  registered  as  aforesaid,   which  shall  be  done  and  complete 
within  the  term  of  two  calendar  months  froni  and  after,  the  firatputlUc 
notification  of  this  order  at  Trinidada  aforesaid,  the  registrar: /shall 
give  notice  thereof  forthwith  to  the  governor,  lieutenant-governor,,  .er 
other  person  having  the  chief  civil  command  under  His  Majesty 
within  the  said  island,  for  the  time  being ;  and  such  governor,  lieu- 
tenant-governor, or  commander-in-chief,    shall  thereupon  publicly 
notify  to  the  inhabitants  of  Hhe  said  island,  in  such  manner  as  he 
shall  deem  most  fit  and  effectual,  that  the  registry  of  slaves  is  ready 
to  be  verified  before  him,  as  far  as  respects  the  original  r^^istry  of 
slaves  now  within  the  said  island,  or  belonging  thereto,  and  is  and 
will  continue  open  at  the  proper  office,  for  the  inspection  of  all  per- 
sons who  have  made  returns  of  Slaves  for  insertion  therein,  for  the 
term  of  one  calendar  month  from  the  date  of  such  notification,  to 
the  intent  that  they  may  be  satisfied  of  the  accuracy  of  the  «aid  regis- 
try ;  and  that  if  any  owners  or  possessors  of  Slaves,  within  or  belong- 
ing to  the  said  island,  have,  from  any  accident  or  unavoidable  impe- 
diment, hitherto  omitted  to  return  proper  schedules  or  lists  of  their 
slaves  into  the  said  registry,  as  by  this  order  required,  they  must 
immediately  apply  to  the  said  governor,  lieutenant-governor,  or  civil 
commander-in-chief,  who,  upon  satisfactory  proof  that  such  omission 
has  not  been  wilful,  has  power  to  make  an  order  for  the  admission 
and  registration  of  their  returns  or  schedules  by  the  registrar/;  but 
that  if  this  remedy  is  not  taken,  so  as  to  obtam  such  registration 
within  the  said  term  of  one  month,  the  omission  cannot  afterwMfU 
be  supplied.  <  .on/ 

And  it  is  hereby  further  ordered.  That  if,  during  the  isaid  last- 
mentioned  term  of  one  month,  any  owner  or  possessor,  oilers  or 
possessors  of  slaves,  shall  apply  to  the  said  governor,  lieutenant- 
governor,  or  civil  commander-in-chief,  and  make  it  appear  to  his 
satisfaction  that  the  non-delivery  of  his,  her,  or  their  return  or  re- 
turns of  Slaves  to  the  said  registrar,  within  the  term  formerly  pre* 
scribed,  has  arisen  from  accident,  or  some  other  unavoidable  impe- 
dimenty  and  not  from  wilful  delay,  and  shall  then  produce  such  his, 
her,  or  their  return  or  returns,  and  make  oath  before  the  said  gover- 
nor, lieutenant-governor,  or  civil  commander-in-chief,  thatno>slavc 
therein  named  has  been  imported  or  brought  into  the  said  isiaiad 
within  three  calendar  months  preceding,  it  shall  and  may  be  faw&il 
for  the  said  governor,  lieutenant-governor,  or  civil  comroandetf-m- 
chief,  if  he  shall  think  fit,  to  make  an  order  in  writing  by  htm  sub- 
scribed, and  addressed  to  the  said  registrar,  commandmg  him  to>K- 
ceive  and  register  any  such  return  or  returns,  as  if  the  same<had 
been  delivered  in  due  time;  which  order  the  registrar  hhefAfive* 
quired  to  obey,  so  as  any  such  new  or  further  return  may  b^>  regi- 
stered in  the  said  books  in  manner  aforesaid,  before  the  ewd  :Jt€^  tibe 
said  term  of  one  calendar  month  last  before  mentioned.  i  ■•' 

And  it  is  hereby  further  ordered.  That  at  the  end  of  the  said/ last- 
mentioned  term  of  one  month,  the  said  registrar  shall  proceed  finally 
to  close  and  authenticate  the  said  primary  registration  of  ^I.J^^ 
slaves  in  the  said  island,  (which  shall  thenceforth  be  cal}e4«  >^^11>6 
Original  Registry  of  the  Slaves  of  Trinidada/')  in  manner  foUQWjiv^; 
to  wit,  in  each  of  the  said  books,  the  said  registrar  shaU.Wf^|^i>^h 
his  own  hand,  in  large  legible  characters,  immediately  .^p^^ll^c  )[ast 
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entry  of  the  said  returns  or  lists  of  Slaves,  either  od  the  same  folio  or 
double  page,  or  on  the  back  of  the  last  leaf,  containing  the  same, 
**  Here  ends  the  Original  Registry  of  the  Plantation  (or  Personal) 
Slaves  of  TVinidada ;"  and  the  said  registrar  shall  thereto  subscribe 
his  name,  and  affix  his  seal  of  office,  and  below  the  said  signature 
shall  be  written,  in  like  characters,  by  the  said  registrar,  the  follow- 
ing affidavit : 

"  Before  A.B.  (inserting  the  name  and  title  of  the  governor, 
**  lieutenant-governor,  or  civil  commander-in-chief,  for  the  time 
**  being)  personall^r  appeared  C. JD.  inaming  himself)  the  registrar 
"  of  Slaves  in  this  island  of  Trinidada,  who  being  dulj  sworn  on  the 
**  holy  evangelists,  makes  oath  and  says,  that  he  the  said  C.  D. 
*'  has  twice  care^lly  examined,  and  compared  all  the  preceding 
**  entries  in  this  book^  with  all  the  dtfierent  returns  of  plantation 
**  (or  Personal  Slaves)  delivered  to  him,  or  to  his  knowledge  or 
'*  belief,  to  any  deputy,  clerk,  or  assistant,  by  him  appointed, 
"  first,  by  examining  the  said  entries,  while  his  clerk  or  assistant 
•*  read  the  original  returns  respectively  entered  therein,  and  afler- 
**  wards,  by  examining  the  said  returns  while  his  clerk  or  assistant 
**  read  the  said  entries  in  this  book  respectively  made  therefrom ; 
*^  and  that  he  is  enabled  thereby  to  depose,  and  docs  depose,  that 
**  the  preceding  original  registry  of  the  Plantation  (or  Personal) 
*^  Slaves  of  Trmidada,  is  in  all  respects  correctly  and  faithfully 
«  made." 

Which  affidavit  being  subscribed  by  the  said  registrar,  shall  be 
gwom  before  the  said  governor,  lieutenant-governor,  or  civil  com- 
mander-in-chief, who  shall  subjoin  thereto  Uie  following  certificate, 
under  his  hand,  and  the  great  seal  of  the  said  island  : 

**  I,  A.B.  (inserting  his  name  and  title  of  office)  do  hereby  ccr- 
•*  tify,  that  the  above  affidavit  was  duly  sworn  before  me,  this 
**  day  of  one  thousand  eight  hundred  and 

**  Witness  my  hand,  and  the  great  seal  of  Trinidada,  this 
*'  day  of  one  thousand  eight  hundred  and 

"  A.  B.  (L.  S.) 

And  it  is  hereby  further  ordered,  That  the  said  registrar  shall  next 
proceed  to  make  out,  for  each  of  the  said  books  of  original  registry, 
a  full  and  correct  alphabetical  index,  both  of  the  names  and  sur- 
names of  all  the  slaves  registered  in  each  of  the  said  books  respec- 
tively, witli  correct  references  to  the  proper  page  of  the  hooky  in 
which  they  are  respectively  entered,  registered,  and  described  as 
aforesaid ;  and  each  index  shall,  after  a  careful  comparison  of  the 
aame  with  the  book  to  which  it  belongs,  be  therein  transcribed  ax)d 
entered  in  a  large  legible  hand,  in  the  pages  next  following  thje  said 
affidavit  and  certificate ;  and  at  the  end  of  each  index  the  registrar 
•hall  write,  '*  This  is  the  index  of  the  names  of  Slaves  in  the  forc- 
gomg  original  registry  of  the  plantation  (or  Perstmal)  Slaves  of  Tri- 
nidada, carefully  made  out,  and  compared  by  me,  this 
day  of  .  m  the  year  one  thousand  eight  hundred  and 

Witness  my  hand,  A.B.  Registrar." 

And  shall  accordingly  subscribe  the  same ;  and  for  the  easier  tie- 
search  in  the  said  indexes,  and  better  preservation  of  the  said  books, 
the  said  registrar  shall  afterwards  transciribe,  into  a  small  general 
index  book,  to  be  prepared  for  that  purpose,  as  well  the  said  indexes 
of  plantations  and  owners*  names,  which  are  to  be  written  at  the 
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beginning  of  the  said  books  of  original  regifltry  as  aforedud,  as  tfe 
said  indexes  of  the  names  of  Slaves  ;  and  shall  carefully  compaf  e'  the 
eopies  thereof  with  the  respective  originals,  and  shall  write  at  th^ 
end  thereof,  **  This  general  index  book  is  faithfully  and  eotre6tfv' 
compiled  from  the  several  indexes  contained  in  the  books  of  briginaf 
registry  of  Plantation  Slaves,  and  of  Personal  Slaves  respectiveijry 
with  which  I  have  carefully  compared  the  copies  thereof  respectively i 
herein  contained.   A,B.  Registrar.*' 

And  if  the  said  general  index  shall,  by  frequent  use  or'othefwise;  at 
any  time  become  defaced,  or  illegible,  the  same  shall  be  renewed  aiiB 
certified  in  like  manner  by  the  registrar  for  the  time  being. 

And  it  is  hereby  further  ordered.  That  within  two  months  Bfter 
the  said  original  registry  shall  be  closed  and  authenticated  as  afore- 
said, the  said  registrar  shall  prepare  accurate  and  perfect  diipUcalles 
of  both  the  said  books  of  original  registry,  with  their  respective! 
indexes;  and  also  a  duplicate  of  the  said  general  index  book,  by 
causing  the  same  respectively  to  be  carefully  transcribed  into  other 
books  of  like  sizes  and  forms,  to  be  provided  for  that  purpose ;  and 
shall  authenticate  and  certify  each  of  the  said  duplicates,  in  the 
same  manner  and  form,  in  all  respects,  as  is  hereinbefore  directed, 
in  regard  to  the  said  originals  respectively,  except  that  in  the  affi- 
davits and  certificates  to  be  thereunto  annexed,  the  same  shall  be 
described  as  duplicates  of  the  original  registries  and  indexes ;  and 
the  said  duplicate  books,  when  so  authenticated  and  certified,  shall 
be  delivered  by  the  said  registrar  to  the  governor,  lieutenant-goVemor^ 
or  civil  commander-in-chief  for  the  time  being,  who  shalT,  by  this 
first  safe  conveyance,  transmit  the  same,  under  his  official  seal^  'tb 
His  Majesty's  principal  secretary  of  state  for  the  colonial  depart^ 
ment  in  England,  to  be  carefully  preserved  in  his  office.  *^ 

And  it  is  hereby  further  ordered.  That  after  the  expiration  6f 
twelve  calendar  months,  to  be  computed  from  the  time  when  the 
said  original  registry  shall  be  completed  and  authenticated  as  afoti^- 
said,  on  the  1st  day  of  January,  or  within  ten  days  after  that  day  in 
every  year,  every  person  resident  in  the  said  island,  who. shall  be  in 
possession  of  any  plantation  within  the  same,  whether  as  proprietor 
or  mortgagee,  sequestrator,  trustee,  or  receiver,  manager,  or  at- 
torney, or  whatever  their  estate,  title,  trust,  or  interest  therein  may 
be,  or  who  shall  own  or  possess  any  Slave  or  Slaves  whatsoever, 
within  the  said  island,  whatsoever  his  or  her  tenure  of,  or  title  to  the 
same  may  be,  shall  make  and  deliver  upon  oath,  to  the  registrar  of 
Slaves  for  the  time  being,  an  account,  or  schedule,  in  writings  by  him 
or  her  subscribed,  to  be  called  '<  The  annual  Return  of  Slaves," 
containiqg  a  true  and  particular  account  of  all  the  births  and  deaths 
of  Plantation  Slaves,  upon  or  belonging  to  the  plantation  for  which, 
and  pf  Personal  Slaves  oelonging  to  the  person  or  persons  on  whose 
behalf  such  annual  return  is  made,  within  the  year  preceding ;  or  in 
the  case  of  the  first  of  such  annual  returns,  within  tlie  year  and  portion 
of  a  year  tliat  shall  have  elapsed  since  the  said  original  returns  were 
made ;  and  also  an  account  of  all  deductions  from,  or  additions  to, 
the  former  stock  of  Slaves  belonging  to  such  plantation,  or  to  soch 
person  or  persons,  within  the  same  periods,  by  other  means  than 
deaths  or  births,  whether  the  sdme  shall  have  happened  by  per-, 
manent  desertion,  sale,  or  other  transfer  of  property,  or  enfrancliise- 
ment,  or  by  the  return  of  fugitive  Slaves,  formerly  registered  isis  per- 
manent deserters,  or  by  purchase,  succession,  reversion,  or  ottipc 
Jawfttl  acqfiisiHon,  within  the  said  tdland,  or  lawfiul  imp6rtation  from 
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9t^  British,  colonies^  which  pactigular.  cmisei  or  mode  of  d^ducti<nE| 
fir  additioQ,  shall,  in  all  cases^  be  dLstiDctly  specified  ia  such  annual 
returns:  and  in  cases,  of  purchase,  or  other  acquisition  or  sale^  or 
^ider  transfer  of  manumission  of  Slaves  formerly  registered,  the 
registered  name  and  description  of  every  such  newly-purchased,  or 
acquired, .  or  transferred,  or  manumitted  Slave,  and  of  his  or  her 
iorm^r  plantation,  owner  or  owners,  shall  also  be  set  forth  at  large 
in  such  annual  return:  and  in  respect  of  infant  Slaves,  formerly 
registered,  or  Slaves  who  had  not,  at  the  time  of  the  original  regis- 
tration thereof,  attained  to  their  full  stature,  tlie  said  annual  returns 
shall  specify  their  then  existing,  stature,  by  actual  measuremeot',  and 
shall  ako  state  and  describe  any  distinguishing  bodily  defect  or 
deformity,  the  effect  of  accident  or  disease,  which  may  have  ma^ 
j^rially. altered  the  former  description  of  any  Slaves,  under  the  title 
of  f'  Marks,'*  since  the  last  return,  with  the  causes  of  any  such  alter* 
ation ;  and  every  such  annual  return  shall  also  contain  all  such  further 
p^ticulars,  in  respect  of  every  newly-acquired  Slave  named  therein, 
igs  are  hereinbefore  directed  to  be  contained  in  the  said  original 
returns ;  and  when,  by  the  death  of  the  owner,  or  any  other  cause, 
there  shall  have  been,  within  the  period  to  which  the  return  relates, 
^y  cliange  of  property  in,  and  possession  of,  any  Personal  Slave, 
fii;pra,tbe  owner  or  owners  under  whose  names  the  same  were  regis- 
tered, to  any  new  owner  or  owners,  such  change  of  property  and 
ppssession  shall  also  be  mentioned  in  the  said  annual  returns;  and 
8^c)i. annual  returns  shall  also  state  the  whole  number  of  Slaves  then 
l^el(ooging  to  the  plantation,  owner  or  owners,  mentioned  in  such 
ff^tui^is ;  but  when  there  has  been  no  alteration  since  the  last  return, 
11^  the  number  or  description  of.  the  Slaves  belonging  to  the  plan- 
tation for  which,  or  tlie  person  by,  or  for  whom  the  return  is  made, 
^  the  property  thereof,  it  shall  be. sufficient  to  state  the  whole  num- 
ber of  Slaves,  and  to  add,  '<  No  alteration,  required  by  law  to  be 
specified,  has  taken  place  since  the  last,  return." 
,  A,nd  it  is  hereby  further  ordered.  That  every  person  making  and 
subscribing  any  such  annual  return,  shall  personally  deliver  the  same, 
either  to  the  said  registrar,  or  to  such  other  person  as  sliall  by  him 
be  appointed  and  deputed  to  receive  such  returns  as  aforesaid,  and 
shall  at  the  same  time  take  the  following  oath,  which  the  said  regis- 
.  trar.is  hereby  empowered  to  administer,  viz. 

"I,  A.B,  do  solemnly  swear,  that  the  contents  of  the  ^fchedule 
"  or  return,  now  by  me  delivered,  are  true,  and  that  the  same 
**  contains,  to  the  best  of  my  knowledge  and  belief,  a  full,  fkir, 
''*  and  correct  account  of  all  the  births  and  deaths  which  have 

'  '**  happened,  among  the  Slaves  attached,  or  belonging  to  the  plati- 
*'  tation  therein  named,  (or  belonging  to  the  owner  or  owners 
*' therein  tiamed),  and  being  within  this  island,  since  the  original 
"  return  and  registration  thereof,  (or  during  the  last  year)  and  of 

"■**  all  other  additions  to,  or  deductions  from  the  said  Slaves,  within 

'^**  the  same  period,  and  of  the  whole  number  of  Slaves  tiow  actually 
"belonging  to  the  said  plantation,    (or  to  the  said  owner  or 

'  *«  owners).  •  '  So  help  me  GfOB." 

And  jtjis  hereby  further  ordered.  That  t)ie  said  registrar,  on, the 
recciipt  of  such  anpual  r^turi^s  at.  his  office,,  shall  forthwith  •  proceed 
to  icprrect,  enlarge,  a^d  continue,  pursuant  thereto,  the  former  regir 
^^tf  of  the  IPlant^tioja,  Slaves  i  aqd.  Pergonal  Slaves,  to  wl^ch  #upli 
r^t'di^iu  res^eq^iyely  relate^  in  paanner  follovingi.  that  is  ^  ,Wg)p 
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The  said  registrar  shall>  in  the  Brst  place,  carefully  compare  such 
returns,  and  the  names  and  descriptions  of  Slaves  therein  coBtaioed, 
utrith  the  original  registry  of  the  Slaves  of  the  same  plantation  or 
plantations  respectively,  and  of  such  other  plantation  within  the  said 
island  from  which  any  of  the  said  Slaves  may  be  stated  to  have  been 
newly  purchased  or  transferred,  or  of  the  same  owner  or  owners  of 
Personal  Slaves,  and  of  any  former  owner  or  owners  thereof  under 
whom  the  present  owner  or  owners  thereof  shall  derive  his  or  th^rtitle, 
and  also  with  all  intermediate  continuations  and  corrections  of  the 
sud  original  registry  by  former  annual  returns,  so  as  to  ascertain  nel 
only  that  the  whole  number  of  Slaves  mentioned  in  the  said  returns 
corresponds  with  the  original  and  former  entries  of  Slaves  belonging 
to  the  same  plantation  or  plantations,  owner  or  owners  respectively, 
havinff  regard  to  all  former  continuations  and  corrections,  but  also 
that  the  descriptions  of  all  Slaves  in  such  annual  returns  named  tod 
described,  correspond  with  such  former  descriptions  thereof  (if  any,) 
as  are  in  the  said  books  of  registry  contained,  except  so  fisur  as  sodi 
descriptions  are  in  any  particular  stated  to  have  been  altered,  in  re- 
spect to  stature  or  bodily  marks,  since  the  last  registered  returns ;  and 
in  case  there  shall  be  found  any  apparent  inconsistency  between  any 
such  annual  returns,  and  the  said  original,  or  former  annual  registries 
of  Slaves,  belonging  to  the  same  plantation  or  plantations,  owner  or 
owners  respectively,  or  if  in  the  case  of  any  Slave  or  Slaves,  returned 
as  newly  acquired,  by  purchase  or  transfer,  succession  or  reversion, 
from  any  other  plantation  or  plantations,  or  former  owner  or  owners, 
within  the  said  island,  there  shall  not  appear,  in  the  return  of  the 
<8ame  year,  for  such  other  plantation,  or  former  owner  or  owners,  a 
corresponding  entry  of  the  same  Slaves,  as  deducted  by  sale  or  trans- 
fer, determination  of  estate,  or  otherwise,  from  the  fast  registered 
stock  of  such  other  plantation  or  plantations,  or  former  owner  or 
owners,  the  registrar  shall  give  notice  thereof  to  the  owner  or  owners, 
or  other  party  or  parties,  maknig  any  such  return  or  returns,  and 
require  him  or  them  to  attend  before  him,  the  said  registrar,  to 
explain  or  remove  such  apparent  inconsistency  or  defect ;  and  until 
the  same  shall  be  accordingly  done,  to  the  entire  satisfaction  of  the 
said  registrar,  by  an  examination  upon  oath,  if  necessary,  (which 
oath  the  said  registrar  is  hereby  empowered  to  administer)  the  said 
registrar  shall  not  proceed  to  register  any  such  annual  returns,  so 
apparently  defective  or  erroneous  ;  but  the  party  or  parties  refusing 
or  omitting  so  to  explain,  and,  if  necessary,  to  correct  the  same, 
shall,  for  all  the  purposes  of  this  order,  be  deemed  and  taken  to 
have  omitted  to  make  any  return  for  the  year  to  which  such  defective 
return  relates ;  saving,  nevertheless,  to  him  or  them,  such  remedy, 
by  appeal,  as  is  hereinafter  provided,  in  case  of  any  error  or  mis« 
conduct  herein  by  the  said  registrar. 

And  it  is  hereby  further  ordered.  That  immediately  from  and  afler 
such  comparison  and  examination  as  aforesaid,  every  annual  return 
which  shall  be  found  to  be  not  inconsistent  with  the  said  original 
and  preceding  annual  registries,  or  which  shall  have  been  satifac- 
torily  explained  or  corrected  as  aforesaid,  shall  be  registered  in  the 
said  books  of  registry,  that  is  to  say,  when  any  such  returns  shall 
state  that  there  has  been  no  alteration  in  the  number  or  descriptions 
of  the  Slaves  since  the  last  returns  for  the  same  plantation,  or  the 
said  owner  or  owners  of  Personal  iSlaves,  the  said  registrar  shall 
carry  forward  the  whole  number,  bo  last  returned^  to  a  new 'folio  or 
doubte  plige  if^  the  said  original  book  of  registry^  and  shall  enter  and 


APPENDIX  C.  3^ 

initevt' under  the  same,  **  No  alteration  by  return  for  the  year  18 
as  hy  return  dated  ,"  and  shall  subscribe  his  name  to 

such  entry ;  but  as  to  Slaves  stated  in  any  such  annual  returns  to 
have  died,  or  to  have  been  sold,  or  otherwise  transferred,  or  to  have 
becfL-manmnittedi  or  to  have  permanently  deserted,  the  said  registrar 
shall  write  in  the  column  of  corrections  of  the  said  original  registry, 
and  of  every  intermediate  annual  registry  wherein  the  name  of  any 
such  deceased,  sold,  transferred,  or  manumitted  Slave  or  deserter 
shall  have  been  inserted  in  the  proper  space  of  the  said  column, 
ofMsite  to  the  name  of  such  Slave,  the  word  <<  Dead,'*  or  **  Sold,*' 
•*  IVansferred,"  "  Manumitted,"  or  "  Deserted,**  as  the  case  may 
be;  and  the  said  registrar  shall  then  proceed  to  sum  up  the  number 
of  ali  Slaves  which,  by  any  of  the  means  aforesaid,  have  been  de- 
dudsedfrom  the  former  and  last  registered  account  of  the  stock  of 
Slaves  belonging  to  the  same  plantation,  or  to  the  same  owner  or 
owners  of  Personal  Slaves,  as  the  case  may  be,  since  the  said  last 
regialered  returns,  and  shall  deduct  the  whole  number  thereof  from 
the  last  registered  amount  of  Slaves  of  such  plantation,  owner  or 
owners,  and  shall  carry  forward  the  remaining  number  thereof  to  a 
new  folio  or  double  page  of  the  proper'  book  of  registry,  making  a 
written  reference  thereto  at  the  foot  of  the  folio  from  which  the  same 
is  carried,  and  subscribing  the  same  with  his  name ;  and  in  such  new 
folio  or  double  page,  and  in  as  many  successive  folios  as  may  be 
necessary,  shall  be  afterwards  inserted  the  names  and  descriptions  of 
all  Slaves  mentioned  in  the  same  annual  returns  to  have  been  newly 
addi^  to  the  former  registered  stock,  by  any  of  the  lawful  means 
aforesaid,  distinguishing,  not  only  the  several  families,  and  all  other 
particulars,  as  in  the  said  original  registry,  but  also  the  particular 
mdde  of  acquisition  of  every  such  newly-  added  Slave,  by  the  word 
*<  Bora/'  "  Purchased,"  **  Returned,"  "  Imported,"  or  such  other 
brief  designation  as  may  be  applicable  to  each  case* 

And  it  is  hereby  further  ordered.  That  the  said  registrar  shall  be 
entitled  to  demand  and  receive,  for  registering  every  return  of  Slaves 
by t  him  registered,  the  sum  of  ten  shillings  sterline  money,  and  the 
further  sum  of  one  shilling  like  money  for  every  Slave  mentioned  or 
described  in  every  such  return,  and  no  more,  to  be  paid  by  the  party 
or  parties  making  such  return :  provided  always,  that  no  Slave  so 
returned  as  newly  imported  into  the  said  island  shall  be  registered, 
nor  sliall  any  return  containing  any  Slave  or  Slaves  so  described  bo 
received  as  a  correct  return,  unless  it  shall  appear  by  a  certificate 
from  the  collector  or  chief  officer  of  the  customs,  as  well  as  by  the 
aflUaivit  in  writing  of  the  importer  or  party  making  such  return, 
(wbfdb  certificate  and  affidavit  shall  always  be  brought  into  and  filed 
in  thci  registry  within  twenty-one  days  from  the  time  of  the  import- 
ation of  any  such  Slave  or  Slaves,)  that  such  Slave  or  Slaves  was  or 
were* 'lawfully  imported,  with  regular  certificates  from  some  other 
British  colony,  pursuant  to  the  directions  of  an  Act  of  Parliament 
made  in  the  forty-sixth  year  of  His  Majesty^s  reign,  intituled,  <<  An 
*^  AtAito  prevent  the  importation  of  Slaves,  by  any  of  His  Majesty's 
**  subject^  into  any  islands,  colonies,  plantations,  or  territories, 
<<  bddnging  to  any  foreign  sovereign,  state  or  power ;  and  also  to 
**  render  more  efiectual  a  certain  order  made  by  His  Majesty  in 
''  Gouncil,  on  the  fifteenth  day  of  August,  one  thousand  eight  nan- 
^*  dredand  five,  for  prohibiting  the  importation  of  Slaves,  except  in 
**  certeitt  cases,  into  any  of  the  settlements^  islands,  colonies,  or 
**  pkatntioDB,  on  the  congest  of  Aroetioii  or  in  the  West  Indies, 
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^  which  have  been  surrendered  to  His  Majesty's  arms  during  ttbe 
«  present  war,  and  to  prevent  the  fitting  out  of  any  foreign  Slave>. 
«*  ships  from  British  ports." 

And  it  is  hereby  further  ordered,  That  at  the  end  of  every  siidi 
registration  of  each  annual  return,  the  said  registrar  shall  oarefuUy 
sum  up  and  insert,  in  words  at  length,  the  whole  number  of  Slaves 
appearing  by  the  same  return  then  to  belong  to  the  said  plantation 
for  which,  or  the  owner  or  owners  by  whom,  or  on  whose  behalf,  the 
return  is  made,  and  shall  subscribe  the  same  with  his  name,  and  shall 
also  subscribe  his  name  at  the  bottom  of  each  folio,  or  double  pige, 
containing  the  said  annual  returns. 

And  it  is  hereby  further  ordered.  That  no  annual  return  of  Slaves 
shall,  on  any  pretext,  be  received  to  be  registered,  afler  the  said  lime 
hereinbefore  limited,  to  wit,  the  eleventh  day  of  January  in.  each 
year ;  but  if  any  owner  or  owners,  possessor  or  possessors  of  Slaves 
within  the  said  island,  shall  have  omitted  to  make  his,  her,. or  their 
return  thereof,  in  any  year,  at  or  before  the  said  annual  period;  and 
if  such  owner  or  owners,  possessor  or  possessors,  or  any  other  person, 
who,  at  the  time  of  such  omission,  was  or  shall  have  since  become  the 
owner  or  possessor,  whether  in  his  own  right,  or  in  the  right  of  any 
other  person  or  persons  as   aforesaid,  of  any  Slave  or  Slaves  so 
omitted  to  be  returned,  shall,  at  the  time  of  making  his  or  their  next 
annual  return,  make  oath, before  the  said  registrar,  and  prove  ta.hili 
satisfaction,  by  such  other  credible  evidence,  as  from  tlie  nature.^il* 
the  case  may  be  reasonably  expected,  and  required,  that  such  Ofumn 
sion  was  not  wilful,  but  arose  from  some  specified  accident,  «or  pth^ 
unavoidable  impediment,  or  from  the  neglect  or  default  of  8ome;-per«t 
son  or  persons,  other  than  the  true  and  absolute  owner  of  th^ssiU^ 
Slave  or  Slaves,  who  was  in  possession  thereof,  at  the  time  of  amkk 
neelect  or  default,  it  shall  be  lawful  fur  such  party  or  par^e8»iAi| 
making  his,  her,  or  their  return  for  the  next  following  year,  tritb  Ihg 
consent  of  the  said  registrar,  to  insert  in  such  return  for  the  o#ii() 
following  year,  (but  not  afterwards,)  such  account  as  is  hereinbofoMN 
directed,  of  the  births  and  deaths,  and  of  all  other  deductions  fro^M 
or  additions  to,  the  stock  of  Slaves,  in  respect  of  which  such  retura, 
is  made,  which  happened  within  the  two  last  preceding  years,  di/H 
tinguishing  nevertheless  the  respective  deductions  and  additions  ia« 
each  year ;  and  such  return,  when  duly  made  and  registered,  together 
with  the  cause  of  the  former  omission,  which  shall  be  certified. and ^ 
signed  by  the  said  registrar, . on  the  registry  of  such  return  in  the- 
proper  book,  shall  from  thenceforth  be  deemed  and  taken  to  be  as; 
valid  and  effectual,  for  all  the  purposes  of  this  order,  as  if  the  oiat*^, 
ters  therein  contained  had  been  duly  returned  and  registered  in  each} 
of  the  said  two  years  respectively. 

And  it  is  hereby  further  ordered,  That  on  or  before  the  first  daj ; 
of  March  in  each  year,  the  said  registrar  shall  carefully  make  out  a 
general  account  or  abstract  of  all  the  annual  returns  that  ^all  have 
been  made  and  registered  in  that  year  as  aforesaid,  wherein  shall,  ha 
inserted,  in  alphabetical  order,  and  in  two  divisions,  the  one  contain- 
ing Plantation  Slaves,  and  th&  other  Personal  Slaves,  the  effect  of 
^ch  annual  return,  according  to  the  registration  thereof,  to  wit,  the 
registered  names  of  the  plantatipns  or  owners,  the  numbers  of  births 
and  deaths  of  Slaves,  with  their  names  and  descriptions,  and  the 
amount  and  particulars  of  all  other  deductions  or  additions,  re- 
spectively  specified  in  each  return ;  and  also  the  whole  remaining  or 
existmg  number  of  Slaves,  thien  appearing  by  the  registry  to  bekuig. 
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to  toch  plantation  or  ovmqr,  for  which,  or  whom  the  return  has  been 
made;  and  the  registrar  shall  also  make  out  a  fair  copy  or  duplicate 
of  every  such  general  account  or  abstract,  and  shall  subscribe  both 
the  original  and  duplicate  thereof  with  his  name,  and  shall  subjoin  to 
each  of  the  same  an  affidavit  in  the  following  form  ;  viz. 

**  Before  A.  B.  (inserting  the  name  and  title  of  the  governor, 
••  lieutenant-governor,  or  civil  commander  in  chief,  for  the  time 
'*  being)  personally  appeared  CD.  (naming  himself)  the  registrar 
*^  of  Slaves  of  the  island  of  Trinidada,  who  being  duly  sworn  on 
^  the  Holy  Evangelists,  makes  oath  and  says,  that  the  preceding 
«  account  or  abstract  is  a  true  account  or  abstract  of  all  the 
**  retturnA  of  Plantation  or  Personal  Slaves  that  have  been  to,  and 
**  registered  in,  the  registry  of  Slaves  of  the  said  island  in  the 
**  present  year,  and  that  the  same  contains,  and  truly  and  accu- 
rately specifies,  all  such  particulars  as  he,  the  said  registrar, 
**  is  reouired  by  law  to  make  therein,  according  to  the  best  of  his 
'*  knowledge  and  belief,  he  having  carefully  compared  the  same 
**  with  the  said  returns  and  the  registry  thereof  remaining  in  his 
•*  said  office," 

Which  affidavit  being  subscribed  by  the  said  registrar,  shall  be 
•worn  before  the  said  governor,  lieutenant-governor,  or  civil  com- 
mander in  chief,  who  shall  certify  the  same  to  have  been  sworn  in 
manner  herein-before  directed,  in  respect  of  the  said  books  of  registry, 
and  the  said  annual  abstracts  or  accounts  shall  be  thereupon  delivered 
to  the  said  governor,  lieutenant-governor,  or  civil  commander  in 
chief,  who  shall  carefully  transmit  one  of  the  said  accounts  or  ab- 
ftracts  by  the  first  safe  conveyance,  under  his  official  seal,  to  His 
Majesty's  Principal  Secretary  of  State  for  the  Colonial  Department  in 
England,  retaining  the  said  duplicate  or  copy  until  he  shall  be  iu- 
Ibrmed  that  the  original  thereof  has  been  received,  or  that  the  same 
liis  miscarried,  in  which  latter  case  he  shall  in  like  manner  transmit 
the  duplicate  or  copy,  and  on  the  receipt  of  such  annual  abstracts  or 
TOtums,  the  said  Secretary  of  State  shall  cause  the  respective  divisions 
Aereof  to  be  forthwith,  or  as  soon  as  conveniently  may  be,  redstercd 
in  the  said  duplicate  books  of  Plantation  Slaves  and  Personal  Slaves 
respectively,  which  are  to  remain  in  his  office  as  aforesaid,  with  the 
proper  coireetions  of  the  said  respective  duplicate  books  of  registry, 
cneh  as  are  herein-before  directed  to  be  made  imd  entered  in  the  said 
ielafid,  so  that  the  said  duplicate  books  in  the  office  of  the  said 
Secretary  of  State  shall  from  time  to  time,  and  at  all  times  after  the 
trantmission  and  receipt  of  the  last  annual  returns,  and  the  registra- 
tion thereof  in  the  saia  office  of  the  Secretary  of  State,  in  all  points 
correspond  and  agree  with  the  registry  of  Slaves  ia  the  said  island  of 
Trhdidada. 

Brovided  always,  and  it  is  hereby  further  ordered,  That  if  the  said 
registrar  shall,  in  the  exercise  of  his  said  office,  ref\ise  to  receive  for 
registration  any  return,  or  to  make  any  entrv  whidi  he  ought  to 
receive  or  make,  according  to  the  directions  herein  containea,  and 
the  tme  iiitent  and  meaning  of  this  order,  or  shall,  contrary  to  the 
aaid  directions,  or  to  the  true  intent  and  meaning  hereof,  receive  for 
registration  any  return,  or  make  or  cause,  or  suffier  to  be  made  any 
entry  which  ought  not  to  be  so  received  or  made,  it  shall  be  lawful' 
for  any  person  or  persons  thereby  aggrieved  or  iiabje  so  to  be,  to 
present  a  petition  or  complaint  in  writing,  in  the  natureisf'an^p^'eBl' 
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to  the  court  of  the  oidor;  or  such  other  court  or  judge  as  diftll  have 
the  supreme  jurisdiction,  in  civil  causes/ within  the  siud  island,  pric- 
ing relief  against  such  default  or  misconduct  of  the  said  registrar.; 
which  court  or  judge  shall  forthwith  cause  a  copy  of  such  petition  or 
complaint  to  be  served  upon  the  said  registrar,  with  notice  to  him  to 
answer  the  matter  thereof  in  writing,  by  an  early  day,  to  be  far  that 
purpose  appointed ;  and  the  said  court  or  judge  shaU  diereupon  pro- 
ceed, in  a  summary  manner,  but  upon  written  evidence*  to  examine 
the  matter  of  such  petition  or  complaint,  and  to  make  such  order 
thereupon,  and  as  to  the  costs  of  the  controversy,  as  shall  seem 
proper  and  expedient,  which  order  the  said  registrar,  and  the  said 
party  or  parties  petitioning  and  complaining  respectively,  shall  be 
bound  to  obey :  but  it  shall  nevertheless  be  lawful  for  either  of  the 
said  parties  to  appeal  from  the  decision  of  such  court  or  judge,  to 
His  Majesty  in  his  privy  council,  giving  such  security  or  securities 
thereupon,  as  are  usual  in  other  cases  of  such  appeals ;  and'whenever, 
in  pursuance  of  any  decision  of  the  said  court  or  judge,  or  of  His 
Majesty  in  his  privy  council,  any  entry  in  either  of  the  said  books  of 
registry  shall  be  made,  expunged,  or  altered,  the  insertion,  correctioD, 
or  alteration  so  made,  shall  be  valid  and  effectual  for  all  the  purposes 
of  this  order ;  any  thing  herein  contained  to  the  contrary  thereof 
notwithstanding. 

And  whereas,  by  the  provisions  of  the  twelflh  chapter  or  article  of 
the  cedula  or  ordinance  for  regulating  the  education  and  treatment  ef 
Slaves  in  the  Spanish  colonies,  made  and  published  by  the  king  ef 
Spain  on  riie  thirty-first  day  of  May,  one  thousand  seven  hundred  tmd 
eighty-nine,  and  which  still  has  the  force  of  law  within  the  said 
island,  as  part  of  the  laws  in  force  therein  at  the  time  of  the  conquest 
thereof  by  His  Majesty's  arms,  which,  by  His  Majesty's  authority 
have  been  hitherto  retained,  it  was  ordered  and  directed,  that  the 
masters  of  Slaves  shall  be  obliged,  every  year,  to  deliver  in  to  the 
judge  or  magistrate  of  the  city  or  town  within  the  district  of  which 
their  estates  are  situated,  a  list,  signed  'and  sworn  to  by  them,  of  all 
the  Slaves  which  they  possess,  in  order  that  the  notary  of  the  town- 
house  may  take  an  account  of  them  in  a  separate  book,  to  be  kept  (or 
that  purpose  at  the  town-house,  together  with  the  list  presented  by 
the  master,  who  is  further  thereby  required,  whenever  any  of  his 
Slaves  die  or  absent  themselves  from  his  estate,  to  inform  the  said 
judge  or  magistrate  of  it  within  the  term  of  three  days,  that  by  the 
order  of  the  procurator  syndic  it  may  be  noted  in  the  said  book.     Ft 
is  hereby  further  ordered,  that  from  and  after  the  opening  of  the 
public  registry  of  Slaves  hereby  established,  it  shall  not  be  necessary 
for  any  master  or  owner  of  Slaves  within  the  said  island  to  deliver  to 
the  said  judse  or  magistrate  any  such  annual  lists  or  returns,  or  to 
give  any  such  notices  of  the  deaths  or  absence  of  Slaves  as  are  by 
the  said  cedula  or  ordinance  required,  but  the  said  annual  returns  and 
registry  hereby  directed  shall  in  that  respect  supply  the  place  of  the 
said  annual  lists  or  returns,  and  notices,  and  the  said  twelnh  article  of 
the  said  cedula  or  ordinance  shall  from  thenceforth  cease  to  have 
any  force  or  effect  within  the  said  island. 

And  it  is  hereby  further  ordered.  That  if  the  said  registrar  shall, 
in  the  exercise  of  any  of  the  duties  thereby  imposed  upon  him»  or  any 
of  the  functions  of  his  said  office^  or  otherwise,  wilfully  inake  or 
knowingly  permit  or  suffer  to  be  made  any  false  or  fraudulent  entry 
in  the  said  books  of  registry,  or  either  of  them,  or  in  the  said 
accounts  or  abstracts,  or  shall  ft^udulently  eraze,  obliterate^  or  alter^ 
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er  koowinglj  permit  or  suffer  to  be  fraudulently  erazed,  obliterated, 
or  altered,  any  entry  which  shall  have  been  duly  made  in  the  said 
booki  of  registry,  or  either  of  them,  the  said  registrar  shall,  upon 
coDTiction  of  any  such  offence,  not  only  be  liable  to  all  such  pains 
and  penalties  as  ought  by  the  laws  in  toTce  within  the  said  island,  at 
the  time  of  such  ofience,  to  be  inflicted  upon  persons  convicted  of 
finrging  or  fraodulently  altering  public  judicial  records;  but  shall 
'fiMT  ever  forfeit  his  said  office,  and  shall  be  incapable  of  ever  after 
folding  the  same,  or  any  other  public  office  within  the  said  island, 
and  shall  moreover  be  liable  to  the  civil  suits  or  actions  of  all  and 
•every  person  or  persons  who  shall  sustain  any  damage  or  injury  by 
any  such  offisnce,  who,  besides  full  reparation  for.  every  such  damage 
or  ii^ory,  shall  recover  against  such  registrar  double  costs  of  suit ; 
-and  if  any  deputy,  assistant,  or  clerk  of  the  said  registrar,  shall 
clommit,  or  knowinffly  permit,  or  suffer  to  be  committed,  any  such 
offence  as  aforesaid,  he  shall,  upon  conviction  thereof,  not  only  in 
Uke  manner  be  liable  to  a)l  such  pains  and  penalties  as  ought  by  the 
•aid  laws  to  be  inflicted  upon  persons  convicted  of  forging  or  fraudu- 
lently altering  public  judicial  records,  but  shall  forfeit  such  his  office 
ar  employment,  and  be  incapable  of  ever  after  holding  the  same,  or 
any  other  public  office  within  the  said  island ;  and  if  any  other  person 
or  persons  shall  wilfully  make,  or  cause,  or  procure  to  be  made,  any 
fidae  or  fraudulent  entry  in  the  said  books  of  registry,  or  either  of 
them,  or  in  the  said  accounts  or  abstracts,  or  shall  fraudulently  eraze,  ^ 
obliteratOf  or  alter,  or  cause,  or  procure  to  be  erazed,  obliterated,  or 
altered,  any  entry  which  shall  have  been  made  in  the  said  books  of 
registry,  accounts  or  abstracts,  or  either  of  them,  every  such  person 
or  persons  so  offending  shall,  upon  conviction,  not  only  be  liable  to 
aU  each  pains  and  penalties  as  aforesaid,  but  shall  forfeit  to  His 
Jifajesty,  his  heirs  or  successors,  all  his  and  their  estate,  right,  title, 
•propeity*  and  interest  of,  in,  and  to  any  Slave  or  Slaves  that  shall  be 
the  subject  or  subjects  of  any  such  false  or  fraudulent  entry,  erazure, 
•obliteration,  or  alteration ;  and  if  such  person  or  persons  so  offending 
ahall  be  the  sole  owner  or  owners  of  such  Slave  or  Slaves,  every  sucn 
Aave  or  Slaves  shall,  upon  conviction,  be  adjudged  to  be,  and  shall 
from  thenceforth  be  absolutely  enfranchised  and  free. 

And  it"  is  hereby  further  ordered.  That  if  any  person  or  persons 
making  any  such  original  or  annual  return  of  Slaves  as  aforesaid, 
ahall  falsely  and  wilfuUy  insert  therein  any  name  or  names,  descrip- 
tion or  descriptions,  of  any  Slave  or  Slaves,  or  pretended  Slave  or 
Saves,  belongmg  to  any  plantation  or  plantations,  owner  or  owners, 
knowing  that  such  Slave  or  Slaves,  or  pretended.  Slave  or  Slaves,  as 
ahall  be  so  named  or  described,  doth  not,  or  do  not  in  fact  belong  at 
the  time  of  making  such  return,  to  such  plantation  or  plantations, 
osmer  or  owners,  any  person  or  persons  so  offending  shall  forfeit  for 
enrery  Slave  or  pretended  Slave,  so  falsely  returned,  the  sum  of  one 
hundred  pounds  sterling  money,  to  be  recovered  in  such  manner  as 
any  oUier  penalty  or  foneiture  may  be  recovered  in  the  said  island  by 
any  law  thereof,  or  any  statute  of  this  kingdom  then  in  force  therein, 
the  one  moiety  thereof  to  the  use  of  the  governor,  lieutenant-governor, 
or  civil  commander  in  chief,  within  the  said  island  for  the  time  bemg, 
and  the  other  moiety  thereof  to  the  use  of  such  person  as  shall  inform, 
aue  and  prosecute  for  the  same :  Provided  always,  that  no  person 
ahall  be  liable  to  any  such  penalty  or  forfeiture  as  last  aforesaid,  in 
respect  of  any  Slave  or  Slaves  which  he  shall  prove  to  have  been  at 
the  time  of  tae  return  actually  employed  upon  the  plantatioui  or  in 
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the  service  of  the  asserted  owner  or  owners,  to  which  the  same 'were 
represented  by  such  return  to  belong,  although  he  shall  not  be  able 
to  prove  that  the  property  in  such  Slave  or  Slaves  was  such  as  was 
stated  in  the  return,  except  when  the  prosecutor  shall  give  evidence 
beyond  the  falsification  of  the  return  in  the  point  of  property,  to 
shew  that  the  same  was  fraudulent,  or  wilfully  false. 

And  it  is  hereby  further  ordered,  That,  from  and  after  the  final 
closing  and  authentication  of  the  said  original  registry  of  Slaves  in 
the  said  island,  as  herein-before  directed,  no  estate,  right,  title,  pro- 
perty or  interest  whatsoever,  at  law  or  in  equity,  of,  in,  or  to  any 
Slave  or  Slaves  in  the  said  island,  shall  be  created  or  transferred,  or 
shall  in  any  manner  pass  by  sale  or  mortgage,  gift,  grant,  judgment, 
decree,  execution,  or  other  voluntary  alienation,  nor  by  marriage, 
succession,  inheritance,  will,  devise,  administration,  or  otherwise  how- 
soever, unless  such  Slave  or  Slaves  shall  have  been  first  duly 
registered,  according  to  the  directions  herein-before  contained. 

And  it  is  hereby  further  ordered.  That  from  and  after  the  said 
final  closing  and  authentication  of  the  said  original  registry  of  Slaves 
in  the  said  island,  it  shall  not  be  lawful  to  hold  or  detain  in  slavery, 
nor  to  use  or  treat  as  a  Slave,  in  the  said  island,  any  Negro  or 
Mulatto,  or  other  person,  who  shall  not  have  been  first  duly  registered 
as  a  Slave,  according  to  the  directions  herein-before  contained,  but 
that  every  Negro,  Mulatto,  or  other  person  within  the  said  islimd, 
not  so  registered  as  a  Slave,  shall  be  deemed  and  taken  to  be  free, 
except  only  fugitive  Slaves  from  any  other  island  or  place  in  the 
"West  Indies,  who  may  be  apprehended  within  the  said  island,  and 
who  shall  be  detained  in  custody,  by  authority  of  any  court  or 
magistrate,  for  the  purpose  of  being  delivered  up  to  their  owners. 

Provided  always,  that  nothing  herein  contained,  shall  entitle  any 
Negro,  Mulatto,  or  other  person,  not  duly  registered  as  a  Slave,  upon 
any  annual  return  of  Slaves,  to  his  or  her  freedom  for  that  cause 
alone,  until  it  shall  be  seen  whether  at  the  next  annual  period  for 
making  such  returns,  or  within  such  further  period  as  are  herein-after 
in  certain  cases  allowed,  such  defect  of  registration  may  not  be 
proved,  on  the  part  of  his  or  her  owner  or  owners,  to  have  arisen 
from  accident,  or  some  unavoidable  or  excuseable  cause,  such  as  is 
herein-before  and  herein-after,  in  certain  cases,  allowed  and  provided 
for ;  and  whether  such  defect  may  not  be  thereupon,  at  such  next 
annual  period  of  registration,  or  within  such  further  periods  as  afore- 
said, lawfully  remedied  and  supplied,  in  manner  hereinbefore  and 
hereinafter  directed  ;  but  if,  in  the  mean  time,  and  prior  to  such  next 
annual  period  of  registration,  or  within  such  further  period  as  is 
iierein-afler  in  certain  cases  allowed,  any  question  shall  anse  as  to  the 
right  of  any  such  Negro,  Mulatto,  or  other  person,  to  enjoy  his  or 
lier  freedom,  by  force  and  virtue  of  this  present  order,  or  the  right  of 
the  alleged  owner  or  owners  to  treat  him  or  her  as  a  Slave,  the  court 
or  magistrate  before  whom  any  such  question  shall  be  brought,  shall 
forthwith  give  notice  thereof  to  the  governor,  lieutenant-governor,  or 
civil  commander  in  chief  of  the  said  island  for  the  time  being,  who  is 
hereby  empowered  and   directed  to  make  all  such  orders  for  the 
employment,  support,  protection,  government,  and  restraint  of  such 
Negro,  Mulatto,  or  other  person,  as  shall  be  necessary  or  proper,  for 
the  prevention,  on  the  one  hand,  of  his  or  her  being  sent  out  of  the 
jurisdiction  of  the  courts  of  the  said  island,  or  otherwise  illtreated  or 
opptessed  by  the  authority  of  the  asserted  owner  or  owners;  and  on 
the,  other  hand,  for  the  preventing  such  Negro,  Mulatto,  -or  other 
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persooy  from  withdrawing  himself  or  herself  from  the  said  jurisdic- 
don,  until  his  or  her  lawful  condition,  as  a  Slave,  or  free  person,  so 
tar  as  the  same  may  depend  on  this  present  order,  shall,  by  the  regis- 
tration or  non-registration  of  him  or  her  as  a  Slave,  pursuant  to  the 
directions  herein-before  contained,  at  the  next  annual  period  of  regis- 
tration, or  within  such  further  period  as  is  herein-afler  in  certain  cases 
allowed  for  that  purpose,  be  ascertained  and  decided. 

And  it  is  hereby  further  ordered,  That  whenever,  in  any  action, 
suit,  or  other  judicial  proceeding,  within  the  said  island,  it  shall  be 
necessary  for  the  master  or  mistress,  owner  or  claimant  of  any  Slave 
or  Slaves,  or  of  any  Negro,  Mulatto,  or  other  person  or  persons, 
asserted  to  be  a  Slave  or  Slaves,  to  prove  his  or  her  property  therein, 
such  master  or  mistress,  owner  or  claimant,  shall,  m  the  first  place, 
be  bound  to  shew  that  such  Slave  or  iSIave$  hath  or  have  been  duly 
roistered  as  such,  according  to  the  directions  herein  containea, 
either  by  or  on  behalf  of  such  master  or  mistress,  owner  or  claimant, 
or  by  or  on  behalf  of  the  person  or  persons  from,  by,  or  under  whom 
his  or  her  title  is  derived. 

Provided  always,  That  no  default  of  any  tenant  or  tenants,  for  life 
or  years,  or  other  particular  estate,  in  not  returning  to  the  registry 
any  Slave  or  Slaves  which  ought  by  him,  her,  or  them,  to  be  returned 
for  registration,  pursuant  to  the  directions  herein  contained,  shall 
entitle  such  Slave  or  Slaves  to  freedom,  to  the  prejudice  of  any  per- 
son or  persons  entitled  to^  such  Slave  or  Slaves,  in  remainder  or 
reversion ;  but  all  the  estate,  right,  title,  and  interest,  at  law,  and  in 
equity,  of  any  tenant  for  life,  or  years,  or  other  particular  estate,  of, 
in,  and  to  any  Slave  or  Slaves,  in  his  or  her  possession,  which  he  or 
she  shall  omit  to  return  for  registration  as  aforesaid,  contrary  to  the 
directions  of  this  order,  shall  be  forfeited  to  the  person  or  persons 
next  in  remainder  or  reversion,  who  shall  and  may  forthwith  afler, 
take  or  recover  the  possession  thereof,  and  hold  the  same  in  slavery, 
any  thing  herein  contained  to  the  contrary  notwithstanding ;  so  as 
such  Slave  or  Slaves  be,  by  him,  her,  or  them,  duly  returned  for 
registration,  according  to  the  directions  herein-before  contained, 
within  such  time,  and  in  such  manner,  as  is  herein-afler  in  that  behalf 
limited  and  directed. 

Provided  also.  That  no  default  of  any  mortgagee  or  mortgagees, 
in  possession  of  any  Slave  or  Slaves  within  the  said  island,  in  not 
returning  any  Slave  or  Slaves,  which  ought  by  him,  her,  or  them,  to 
be  returned  for  registration,  pursuant  to  the  directions  herein  con- 
tained, shall  entitle  such  Slave  or  Slaves  to  freedom,  to  the  prejudice 
of  the  mortgagor  or  mortgagors  of  any  such  Slave  or  Slaves,  his,  her, 
or  their  representatives,  or  any  other  person  or  persons  claiming 
under  any  second  or  subsequent  mortgage,  charge  or  incumbrance, 
or  under  any  sale  or  conveyance,  executed,  made,  or  suffered,  by 
such  mortgagor  or  mortgagors,  but  all  the  estate^  right,  title,  and 
interest,  at  law  and  in  equity,  of  such  mortgagee  or  mortgagees,  in 
possession  of,  in,  and  to  sudi  Slave  or  Slaves,  as  he,  she,  or  they 
shall  omit  to  return  for  registration  as  aforesaid,  contrary  to  the 
directions  of  this  order,  shall  from  thenceforth  cease  and  determine, 
as  if  such  Slave  or  Slaves  had  been  actually  redeemed  by  the  mort- 

gagor  or  mortgagors,  or  by  such  person  or  persons  as  would  have 
een  entitled  to  such  redemption,  on  payment  of  the  mortgage  debt ; 
and  such  Slave  or  Slaves  shall  and  ipay  accordingly  be  recovered  and 
taken  possession  of  by  such  mortgagor  or  mortgagors,  or  such  other 
person  entitled  to  the  benefit  of  such  redemption,  and  held  in  slavery 
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by  fatni»  her,  or  them,  (any  thins  herein  cootahied  to  the  contrary 
notwithstanding)  discharged  of  the  said  mortgi^  debt,  so  as  sudn 
Slave  or  Slaves  be  afterwards,  by  such  mortgagor  or  mortgagorsy  or 
such  other  person  or  persons  as  aforesaid,  diuy  returned  for  rem- 
tration,  according  to  the  directions  berein-before  contained,  wi&in 
such  time,  and  in  such  manner  as  is  herein«after  in  that  behalf  limited 
and  directed. 

Provided  also,  That  no  default  of  any  mortgiq^or  or  mortgagoft  m 
possession  of  any  Slave  or  Slaves,  in  not  retiming  the  samie  'Ai^ 
registration  aforesaid,  shall  entitle  such  Slave  or  Slaves  to  frcedoi^ 
to  the  prejudice  of  the  mortgagee  or  mortgagees,  or  any  peraooi 
claiming  under  him,  her,  or  them ;  but  if  ahy  mortgagor  or  mort* 
gagors,  in  possession  of  any  Slave  or  Slaves  within  the  said  Mamiy 
shall  omit  to  return  the  same,  or  any  of  tliem,  (or  registrationr,  ood^ 
trary  to  the  directions  herein  contained,  the  estate  of  the  mortgagee' 
or  mortgagees,  of  and  in  all  the  mortgased  lands.  Slaves,  and  otMr 
premises  contained  in  the  mortgage,  shall  forthwith  become  absohite 
m  the  law ;  and  such  mortgagee  or  mortgagees  shall  and  may  imme* 
diately  enter  upon,  and  take,  or  recover  possession,  not  only  of  auch 
Slave  or  Slaves  not  duly  returned  for  registration,  but  of  all  the  other 
Slaves,  lands,  and  premises  comprised  in  the  mortgage,  and  shall  have 
all  other  remedies  provided  by  the  law  of  the  said  island  for  the 
recovery  of  the  mortgage  debt,  as  in  cases  of  mortgages  forfeited  by 
the  non-payment  of  tne  principal  or  interest  monies  ttiereby  secured, 
pursuant  to  the  proviso  or  covenants  of  redemption  therein  contained, 
and  shall  moreover  be  entitled  to  hold  such  Slave  or  Slaves,  as  irett 
not  duly  returned  for  registration,  absolutely  and  irredeemably  ^ 
asainst  such  mortgagor,  and  his  heirs,  executors,  or  administrators, 
without  any  deduction  or  allowance  for  the  value  thereof  out  of  the 
mortgaee  debt,  so  as  such  Slave  or  Slaves  be  afterwards  duly  t^ 
turned  for  registration  by  such  mortgagee  or  mortgagees,  within  sudr 
time,  and  in  such  manner  as  is  hereinafler  in  that  behalf  limited  and 
directed. 

Provided  also.  That  no  deflEmlt  of  any  trustee,  guardian,  receiver, 
committee,  sequestrator,  or  other  person  appoint^  by  any  court  of 
justice,  who  shall  be  in  possession  of  any  Slave  or  Slaves  within  the 
said  island,  in  returning  any  Slave  or  Slaves  for  registration,  pursuant 
to  the  directions  herem  contained,  shall  entitle  such  Slave  or  Slaves 
to  freedom,  to  the  prejudice  of  the  person  or  persons  beneficially 
entitled  to,  or  interested  in,  such  Slave  or  Slaves,  if  such  person  or 
persons  so  beneficially  entitled  to,  or  interested  in  such  Slave  or 
Slaves,  shall  afterwards  duly  return  the  same  for  registration  (which 
he  or  they,  whether  in  possession  of  the  same  or  not,  is  iuid  are 
herebv  empowered  to  do),  within  such  time,  and  in  such  manner, 
as  is  hereinafter  in  that  behalf  limited  and  directed ;  that  is  to  say. 
Provided  nevertheless,  and  it  is  hereby  further  ordered.  That  in  order 
to  entitle  any  remainder-man,  reversioner,  mortgagor  or  mortgagee, 
or  person  beneficially  interested  under  any  trust,  or  otherwise,  to 
keep  and  hold  in  slavery  any  Negro,  Mulatto,  or  other  person,  who^ 
by  the  default  of  the  tenant  for  life  or  years,  or  other  particular 
tenant,  or  of  the  mortgagee  or  mortgagor  in  possession,  or  of  any 
trustee,  guardian,  receiver,  committee,  or  sequestrator,  shall  aot 
have  been  duly  registered  as  a  Slave,  according  to  the  directions 
berein-before  contamed,  it  shall  be  necessary  for  such  remainder-man, 
or  reversioner,  mortgagor,  mortgagee,  or  other  person  beneficially 
interested,  at  the  annusd  period  hereby  appointed  for  the  regbtratM^ 
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oE  Slaves  ia  the  said  island,  next  after  he,  she,  or  they  shall  have 
taken  possession  of  any  such  Slave,  and  within  three  years  at  most 
from  Uie  time  of  such  default  of  registration,  (except  in  cases  of 
defaults  in  the  annual  returning  of  any  new-born  Slave,  the  issue  of 
aoy  female  Slave,  previously  registered  as  such,  and  in  respect  of 
such  new-born  Slaves,  within  ten  years  at  most  from  the  time  of  such 
default,  and  within  one  year  from  the  time  of  taking  possession 
tiMreof,)  to  make  such  full  and  particular  return  and  description  of 
anch^  Slave,  in  writing,  and  upon  oath,  to  the  said  registrar,  as  is 
hereiDrbefore  directed  to  be  made,  for  the  purpose  of  the  original 
rin^istratiou  of  the  Slaves  in  the  said  island,  together  with  an  affidavit 
io.writin|^,  to  be  sworn  before  the  said  registrar,  stating  the  time,  and 
the  particular  nature  of  the  former  default  of  registration,  and  by 
whom  the  same  was  committed  or  incurred,  and  by  what  title,  ana 
for  what  estate  and  interest  such  defaulter  was  in  possession  of  such 
Slave  at  the  time  of  such  default  of  registration,  and  shewing  under 
what  settlement,  or  conveyance,  or  by  what  other  means  he  or  they, 
the  said  reversioner,  remainder-man,  mortgagor,  or  mortgagee,  or 
person  beneficially  interested,  making  such  return,  was  entitled 
tOf  some  specified  estate  in  remainder  or  reversion,  or  to  some  right 
or  equity  of  redemption,  or  some  mortgage,  term,  or  estate,  or 
equitable  estate,  or  interest  of,  in,  to,  or  upon  such  Slave,  at  the  time 
of  such  default  of  registration,  and  averring  positively  that  such 
Neero,  or  Mulatto,  or  other  person  so  returned  as  a  Slave,  is  really 
and  rightfully  such,  the  former  default  of  registration  only  exceptecl, 
and- specifying  how  such  servile  condition  lawfully  aros^,  namely, 
whether  bv  the  alleged  Slave  having  been  lawfully  held  in  slavery  m 
the  said  island,  prior  to  the  original  registration  of  Slaves  hereby 
directed,  or  having  been  since  born  of  some,  and  what  female  Slave, 
duJy  registered  as  such  within  the  said  island,  or  having  been  law- 
fully imported  into  the  said  island  from  some  and  what  other  British 
colony,  at  some  time,  and  when  subsequent  to  the  said  original 
registration  of  Slaves;  and  it  is  hereby  provided  and  ordered,  that 
such  affidavit,  being  duly  filed  in  the  said  registry,  the  registrar  shall 
examine  the  return  to  which  the  same  relates ;  and  if  it  appears  on 
the  face  thereof  to  be  such  a  return  as  ought,  if  true,  to  be  received 
and  registered,  according  to  the  intent  and  meaning  of  this  order,  he 
•ball  proceed  to  require  such  further  proof  thereof,  as  the  nature  of 
the  case  may  afibrd,  and  especially  by  the  production  of  any  Negro, 
or  Mulatto,  or  other  person  inscribed  in  the  said  return  as  a  Slave, 
to  be  by  him  the  said  registrar  personally  inspected,  and  privately 
examined,  and  also  by  the  production  of  any  deeds,  or  other  instru- 
ments mentioned  in  the  said  affidavit,  or  duly  authenticated  copies 
thereof,  and  by  reference  to  entries  in  the  said  registry,  as  to  the 
allied  mother  or  female  ancestors  of  such  asserted  Slave,  and  by 
reference  in  respect  of  any  Slave  asserted  to  have  been  imported 
Irom  other  British  colonies,  to  the  certificates  of  his  or  her  lawful 
importation,  herein-before  directed  to  be  brought  into  and  filed  in 
the  said  office  ;  and  for  the  better  investigation  of  any  facts  stated  in 
aay  such  return,  the  said  registrar  shallhave  power  to  examine  the 
party  or  parties  making  the  same,  upon  oath,  if  he  shall  think  fit ; 
and  if  after  such  elimination  and  proof,  the  said  registrar  shall  think 
the  said  return  to  be  sufficiently  verified,  and  not  otherwise,  he  shall 
proceed  duly  to  register  the  same,  according  to  the  directions  and 
regulations  herein-before  contained,  in  respect  to  annual  returns; 
but  any  party  or  parties,  aggrieved  by  an  erroneous  decision  of  the 
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itaid  registrar  h^rehiv  fihaH'iiiid  may  have  sikkiyMiedfj  b^'ipptel^'W 
ig  heretn-before  provided,  in  respect  of  anj  deftult  or^imsomUict'^i 
the  said  registrar. 

'■^  Provided  always  nevertfaelesi,  and  it  is  hereby  further  orderedy* 
That  whensoever,  by  reason  of  any  such  default  as  aforesaid^  ^'P^ 
scNis  in  possession  of  Slaves  not  beiiig  their  own  absolute  property,  id 
ajiy  of  the  cases  aforesaid,  it  shall  be  allowable  and  necessary  for  any 
owner  or  owners,  innocent  of  such  default^  to  return  for  registration 
any  Slave  or  Slaves,  after  the  time  at  which  the  same  ought  to  \iai9t 
been  registered  by  any  tenant  for  life  or  years,  cf  other  particular 
estate,  mortgagee,  or  mortgagor,  in  possession,  trustee,  gvardiaiif 
committee,  sequestrator,  or  other  officer,  if  the  pttrty  or  parties 
charged  with  such  default  or  defaults,  is,  or  are,  still  living  and  rem^ 
dent  within  the  jurisdiction  of  the  courts  of  the  said  island,  or  other- 
wise amenable  thereto,  the  registrar  shall  forthwith  lay  the  said 
return,  or  a  copy  thereof,  before  the  attorney-general,  procurator 
syndic,  or  other  proper  law-officer,  whose  provmce  it  is  to  proseeate 
for  the  crown  in  the  said  island,  who  shall  consider  the  same,  and  if 
it  appears  to  him  that  any  penalty  or  penalties,  forfeiture  or  for* 
feitures,  has,  or  have  been  incurred  by  the  alleged  default  or  default^ 
he  shall  forthwith  give  notice  to  the  party  or  parties  charged  wick^ 
the  same,  to  attend  him,  and  show  cause  why  a  prosecution,  to  recover 
such  penalty  or  penalties,  forfeiture  or  forfeitures,  shall  not  be  com^ 
menced;  and  if  the  said  party  or  parties  shall  not  so  attend,  or, 
attending,  shall  not  show  sufficient  cause  in  that  behalf,  the  said 
attorney-general,  procurator  syndic,  or  other  law-officer,  shall  cause 
a  prosecution,  for  such  penalty  or  penalties,  to  be  instituted  in  the 
proper  court  of  the  said  island,  against  such  party  or  parties  >sd 
offisnding,  and  shall  prosecute  the  same  to  trial,  judgment,  and  exe* 
cution ;  and  the  person  or  persons  making  such  return  shall  be  boondi 
on  such  trial,  to  furnish  sufficient  evidence  for  the  conviction  of  the 
defendant  or  defendants ;  or  on  failure  thereof,  his  said  return  shall 
be  rejected,  and  the  asserted  Slave  or  Slaves  in  question,  as  against 
the  party  or  parties  making  such  return,  shall  be  deemed  and  takea 
to  be  free ;  and  until  the  event  of  such  prosecution,  the  registrar 
shall  not  proceed  to  register  such  return,  notwithstanding  any  such 
evidence  as  aforesaid  adduced  or  offered  to  him,  but  shall  reserve  the 
same,  if  need  be,  for  registration,  in  case  the  same  shall  be  ultimately 
allowed,  at  the  next  annual  period  for  registering  returns  after  such 
allowance,  when  the  registration  thereof,  if  duly  made,  shall  be  as 
valid  and  effectual  as  if  made  at  the  regular  time. 

And  for  the  better  enabling  all  remainder-men,  and  reversioners, 
and  all  mortgagors  and  mortgagees,  not  in  possession,  and  all  other 
persons  beneficially  entitled  to,  or  interested  in,  any  Slaves  in  the 
said  island,  in  the  possession  of  any  tenants  for  life  or  years,  or  other 
particular  tenants,  or  of  any  mortgagees,  mortgagors,  trustees,  guar* 
dians,  receivers,  committees,  or  sequestrators,  to  discover  any  default 
of  the  party  or  parties  in  possession  of  such  Slaves,  in  not  duly 
returning  the  same  to  be  registered  in  the  said  original  registration  of 
Slaves,  and  thereupon  to  have  and  use  the  remedies  hereby  provided ; 
it  is  hereby  further  ordered,  That  it  shall  and  may  be  lawful,  to  and 
for  every  person  that  is,  or  shall,  or  may  be,  legally  or  beneficially 
entitled  to,  or  interested  in,  any  Slave  or  Slaves  in  the  said  island,  in 
remainder  or  reversion,  or  by  virtue  of  any  mortgage  or  equity  of 
redemption,  or  of  any  settlement,  or  conveyance,  or  will,  or  other- 
wise howsoever,  which  Slave  or  Slaves  are  in  the  immediate  posses- 
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of  any  tenant  for  life  or  years,  or  other  particular  estate,  or  of 
any  mortgagor,  mortgagee,  trustee,  guardian,  receiver,  committee, 
or  sequestrator  thereof,  once  within  the  term  of  three  years,  from  the 
time  of  the  said  original  registration  of  Slaves,  and  at  any  part  of 
that  term,  by  himself  or  herself,  or  his  or  her  attorney  or  aeent,  to 
give  notice,  m  writing,  to  the  parties  in  possession  of  any  such  Slave 
or  Slaves,  that  he  or  she,  the  said  person,  legally  or  beneficially 
entitled  or  interested,  or  his  or  her  attorney,  therein  named  and 
described,  will  attend  at  the  house,  plantation,  or  place,  where  such 
Slave  or  Slaves  is  or  are  usually  kept  and  employed,  at  some  day, 
and  some  convenient  hour  in  the  day-time,  specified  in  such  notice, 
and  not  less  than  ten  days  after  the  service  thereof,  then  and  there 
to  inspect  the  said  Slave  or  Slaves,  and  compare  him,  her,  or  them, 
in  point  of  numbers  and  descriptions,  with  an  office  copy  of  the 
registered  returns ;  at  which  time  and  place,  the  party  in  possession 
of  such  Slave  or  Slaves  shall,  by  himself  or  herself,  or  his  or  her 
attorney,  manager,  or  agent,  produce  the  same  accordingly,  and 
submit  him,  her,  or  them,  to  the  inspection  and  examination  of  the 
said  partv,  v)  entitled  or  interested,  or  his  or  her  said  attorney ; 
or  in  default  thereof,  without  some  necessary  and  unavoidable  impe» 
diment  (the  proof  whereof  shall  lie  upon  such  defaulter),  shall  fortei 
and  pay,  for  every  Slave  omitted  to  be  so  produced,  the  sum  of 
twenty  pounds  sterling  money. 

And  for  the  better  protection  and  security  of  infants,  married 
women,  lunatics,  and  sJl  other  persons  under  any  disability  or  in- 
oapacity,  who  are,  or  shall,  or  may  be,  beneficially  entitled  to,  or 
interested  in,  any  Slave  or  Slaves  within  the  said  island ;  it  is  hereby 
farther  ordered.  That  within  three  months  from  and  after  the  closing 
and  authentication  of  the  original  registry  of  the  Slaves  of  the  said 
island,  as  herein-before  directed,  the  registrar  shall  make  out,  and 
certify  in  writing,  and  transmit  to  the  court  of  oidor,  or  such  other 
'  court  or  judge  as  shall  have  the  supreme  jurisdiction  in  civil  causes 
within  the  said  island,  an  abstract,  or  list  in  writing,  of  all  returns 
which  shall  have  been  made  by  persons 'in  possession  of  Slaves,  as 
trustees,  guardians,  receivers,  committees,  or  sequestrators,  and  such 
court  shall  thereupon,  ex  officio,  issue  a  commission,  directed  to 
three  or  more  trust-worthy  and  intelligent  persons,  empowering  and 
•  requiring  them  to  repair  to  the  several  plantations  in  respect  of  which 
such  returns  have  been  made,  and  to  the  places  of  abode  of  such 
trustees,  guardians,  receivers,  committees,  or  sequestrators,  as  have 
made  any  returns  of  Personal  Slaves  in  their  possession,  Uiere,  by 
inspection  of  the  Slaves,  to  verify  or  correct  the  said  registered  re- 
turns ;  to  which  commissioners,  all  such  trustees,  guardians,  receivers, 
committees,  or  sequestrators,  shall  be  bound,  on  reasonable  notice, 
to  be  allowed  by  such  court  or  judge,  to  produce  all  the  Slaves  by 
them  respectively  returned,  for  the  |inspection  of  the  said  commis- 
aioners ;  and  the  said  commissioners  shall  thereupon  proceed  to  com- 
pare the  same,  with  the  descriptions  thereof  in  the  said  returns ;  and 
the  said  commissioners  shall  have  power  to  examine  the  said  trus- 
tees, guardians,  receivers,  committees,  and  sequestrators,  upon  oath, 
as  to  the  truth  of  the  said  returns,  so  as  to  ascertain  whether  all  the 
Slaves  are  included  therein  that  ought  to  have  been  returned,  and 
also  to  inquire  whether  any  trustees,  guardians,  receivers,  commit- 
tees, or  sequestrators,  in  possession  of  any  Slave  or  Slaves  within  the 
said  island,  have  omitted  to  make  any  returns;  and  for  that  purpose 
to  call  before  them  and  examine  witnesses,  and  to  examine  all  public 
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registries  and  recoirdi ;  and  the  said  commissiooeriB  riially  wlthiD  six 
months  from  aad  after  the  closing  and  autbeDtieatioa  of  the.  said 
original  registry,  make  a  full  and  distinct  return^  the  said  cOAirt  or 
ju(&ey  specifying  any  defaults  or  defects  in  the  said  ori^joal  ai|d 
registered  returns^  or  any  omissiops  to  make  reloros,.  which  tber 
shall  have  discovered,  with  the  names  of  the  de&ulters ;  and  ail  suco 
descriptions  of  the  slaves,  the  subjects  of  any  such  d^ulu  as  are 
herein-before  required  to  be  specified  in  the  said  original  retoms,; 
and  the  said  court  or  judge  simll  thereupon  cause  all  such  dcfiiuheia 
tp  be  summoned  to  appear  and  shpw  cause  why  such  de&uUs  jnt 
defects  of  registration  should  not  be  corrected  und.siipplied^napi^, 
why  they,  the  said  defaulters^  should  n«t  pay  the  penaitues.oeraby 
imposed  for  such.de&ults»  and  shall, proceec^. in  a  summary  iiia9nefft . 
to  examine  the  truth  of  the  return  that  shall  have. beea made  by  the 
said  commissioners,  and  the  causes  that  shall  be  shown  againat  the 
allowance  thereof^  and  shall  allow  or  disallow  the  .said  return,  in  the 
various  particulars  therein  contained ;  and  if  any  defaults  or  defect^ 
of  returns  for  original  registration  shall  be  established^  to  the  satis^ 
faction  of  the  said  court  or  judge,  an  order  shall  be  made  thereupooi 
distinctly  and  fully  specifying  me  same,  with  all  auoh  particulars  as 
shall  be  necessary  tor  supplying  and  correcting  such  defaults  and 
defects,  and  reforming  the  said  original  registry,  and  commanding 
the  same  to  be  reformed  accordingly  at  the  next  annual  period'  of 
registration,  and  such  order  shalU  by  the  said  court  or  judge>  be 
transmitted,  at  or  before  the  said  annual  period  of  registration,  to 
the  said  registrar,  who  shall  transcribe  the  same  at  large  in  the  said 
books  appointed  for  the  registration  of  Plantation  Slavics  and.  Pertr 
Bonal  Slaves  respectively,  and  the  same  shall  from  thenceforSh  be: 
deemed  and  taken  to  be  a  part  of  the  said  original  registry  of  Slaira^ 
and  shall  have  the  same  force  and  effect  as  if  the  corrections  .or  ad* 
ditions,  by  such  order  made,  had  been  contained  in  the  said  onjgpoal 
returns,  any  thing  herein  contained  to  the  contrary  thereof  notwith- 
standing. 

And  it  is  further  hereby  ordered.  That  every  trustee,  guardian, 
receiver,  committee,  or  sequestrator,  who  shall  wilfully  refuse  or 
omit  to  produce  any  Slave  in  his  possession,  for  the  inspection  of 
the  said  commissioners,  being  thereto  by  them  required  as  aforesaid, 
or  who  shall  be  found  to  have  wilfully  omitted  to  return,  for  original 
registration,  any  Slave  or  Slaves  in  his  possession,  or  wilfully  to  have 
described  the  same  improperly  in  such  his  return,  shall  forfeit  and 
pay,  for  every  Slave>  the  subject  of  any  such  offence,  such  sum  ub 
the  said  court  or  judge  shall  adiudge  and  order,  not  exceeding  the 
sum  of  twenty  pounds  sterling  for  every  such  Slave,  to  be  recovered 
in  the  same  court ;  the  produce  of  which  fines  shall  be  applied  to- 
wards defraying  the  expences  attending  the  said  commission. 

And  it  is  further  hereby  ordered.  That  the  said  court  or  iudge 
shall  adjust  and  award  a  reasonable  allowance  and  compensation  to 
the  said  commissioners,  and  any  clerk  or  clerks  to  be  by  them  ap- 
pointed, as  well  for  their  time  and  trouble,  as  their  expenses  in  exe- 
cuting the  said  commission,  to  defray  which,  or  the  residue  thereof, 
after  the  application  of  the  produce  of  the  said  fines  as  aforesaid, 
the  said  trustees,  guardians,  receivers,  committees,  and  sequestrators, 
shall  be  respectivdv  assessed,  in  proportion  to  the  number  of  Slaves 
by  them  respectively  possessed  in  their  said  respective  characters ; 
such  sums  (to  be  paid  by  them  respectively,  and  allowed  to  them  in 
their  accounts  with  the  estates,  or  person  beneficially  interested  in 
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sttch  SttLtet)  m  AM  be  ordered  by  the  said  court  or  judge,  not  ex- 
ceedfog  the  sum  of  five  shiDiogs  sterlmg  money  for  each  Slave  so  by 
them  respectively  possessed. 

Provided  also,  and  it  is  hereby  further  ordered.  That  after  anr 
Slive  shall  have  been  duly  registered  as  such  in  the  said  island, 
either  in  the  said  original  registration,  or  by  such  corrections  thereof 
m  are  herein>before  allowed  and  provided,  or  in  any  annual  return 
and  registration,  either  as  a  new4>om  Slave,  the  issue  of  a  registered 
feoude  Slave,  or  as  newly  imported  from  some  other  British  colony^ 
wkh  such  certificate  of  lawful  importation  as  is  herein-before  in  that 
case  required,  such  Slave  shall  not  be  endtled  to  his  or  her  freedom 
by  reasion  of  any  subsequent  defiiult  of  annual  registration,  in  any 
case  in  which  sudi  registration  is  hereby  required  to  be  made,  ex- 
cept as  against  the  party  or  parties  making  such  default ;  and  all 
persons  claiming  by,  from,  or  under  him  or  them,  by  title  subsequent 
to  such  defiiult,  unless  such  other  person  or  persons  as  may  there- 
npon  be,  or  become  entitled,  beneficially,  to  such  Slave,  being  of 
rail  age,  and  under  no  personal  disability,  shall  omit  duly  to  return 
such  slave  for  registration,  in  manner  herein-before  directed  and 
provided,  at  or  before  the  annual  period  of  registration  next  but  one 
after  his,  her,  or  their  right  and  title  to,  and  actual  possession  of 
such  Slave,  shall  have  accrued. 

And  it  is  hereby  fiirther  ordered.  That  whenever,  by  reason  of  the 
wilful  deftult  of  any  tenant  for  life  or  years,  or  other  particular 
estate,  or  of  any  mortgagee  or  mortgagor  m  possession,  or  any  trus- 
tee, guardian,  receiver,  committee,  sequestrator,  or  other  person  in 
possession  of  any  Slave  or  Slaves,  the  same  shiaili  become  entitled  ta 
hie,  her,  or  their  freedom,  by  force  and  virtue  of  any  of  the  pro* 
visions  herein  contained,  the  party  or  parties  making  such  default 
shall  be  liable  to  pay  and  satisfy  to  such  persons,  not  privy  and  con- 
senting to  such  defoult,  as  shall  be  prejudiced  thereby,  in  respect  of 
his  or  their  former  property  or  interest  in  such  enfranchised  Slave  or 
Slaves,  the  full  amount  of  all  damages  by  him  or  them  sustained, 
not  exceeding  the  value  of  such  Slave  or  Slaves  at  the  time  of  such 
defiiult,  together  with  costs  of  suit. 

And  it  is  hereby  further  ordered.  That  if  any  person  or  persons 
shall,  by  means  of  any  false  or  fraudulent  return  or  entry  of  him, 
htor,  or  them,  or  by  or  with  his,  her,  or  their  procurement,  consent, 
privity,  or  knowledge,  made  in  the  said  registry,  keep  or  hold,  or 
attempt  to  keen  or  hold,  in  slavery,  any  African  or  other  Negro,  or 
Mulatto,  or  otner  coloured  person,  wfiich  shall  have  been  illegally 
imported  or  brought  into  the  said  ii^nd,  and  shall  be  thereof  lawfully 
convicted,  he,  she,  or  they  shall  forfeit  and  pay  for  every  African  or 
Negro,  Mulatto,  or  other  coloured  person,  the  subject  of  any  such 
^ence,  the  sum  of  three  hundred  pounds  sterling  money,  the  one 
moiety  to  the  governor,  lieutenant-governor,  or  civil  commander  in 
diief  within  the  said  island,  and  the  6ther  moiety  thereof  to  sucb 
person  as  shall  sue,  inform,  and  prosecute  for  the  same,  with  full 
costs  of  suit,  to  be  recovered  as  aforesaid ;  and  shall  moreover,  afteir 
any  such  conviction,  be  for  ever  after  incapable  of  owning,  holding, 
or  possessing  any  Slave  or  Slaves  within  the  said  island. 

And  it  is  hereby  fiklthek*  ordered.  That  in  any  suit  or  prosecution 
to  be  commenced^  sued,  of  prosecutied  in  any  court,  or  before  any 
judge  of  the  said  island,  for  the  recovery  of  any  of  the  penalties  or 
fdmitures  herein  cohfcaiiied^  or  fbr  enforcing  of  die  directions  or 
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ErovimoDS  of  tbi«  ord^^  or  obUmifig  relief  or  matation  for  anj: 
reach  of  the  same,  it  shall  not  be  an  admissible  :aefence,  pleat  or. 
exception,  to  allege,  that  the  plaintiff,  prosecutor,  or  person  soing 
or  complaining  is  a  slave,  when  his  or  ner  right  to  freedom  mav  ibe 
established  by  the  success  of  such  suit  or  prosecution;  nor  shall  the. 
testimony  of  any  indifferent  witness,  being,  or  alleged  to^  be  a  Ski?e^ 
be  rejected  for  that  cause,  in  any  such  suit  or  proseeutioni  :but  the. 
same  shall  be  admitted ;  subject^  nevertheless,  to  all  sudi  objections, 
to  the  credit  of  such  testimony,  as,  from  the  condition  of  the  ^vittieil^ 
or  the  nature  of  the  case,  may,  in  tlie  discretion  of  the  court  or 
judge,  be  reasonably  allowed^  " 

And  it  is  hereby  further  ordered,  That  the  certificate  of  the  said 
registrar,  by  him  sobscribed,  certifying  any  eiitraotsirom  the  books, 
la  his  office,  shall  be  received  in  all  courts,  and  by  all  judges  in  the 
said  island,  as  sufficient  evidence  of  the  authenticity  of  such  extract; 
saving,  nevertheless,  to  the  party  or  parties  against  whom  such  evi-. 
dence  is  adduced,  the  right  of  contradicting,  impeaching,  or  cor- 
recting the  same,  by  an  inspection  of,  and  a  comparison  with,  the 
original  book  or  books  of  registry  in  the  said  island,  or  the  duplicates 
thereof,  to  remain  in  the  office  of  the  said  secretary  of  ^tate,  as 
aforesaid. 

And  it  is  hereby  further  ordered.  That  the  said  registrar  shall  be 
,  entitled  to  have  and  receive,  for  every  certificate  by  him  gives,  of 

any  extract  from,  or  entry  in,  the  said  registry,  the  sum  often 
shillings  sterling ;  and  for  every  hundred  words  therein  contained 
beyond  the  first  hundred  words,  the  sum  of  two  shillings  like  money, 
and  no  more,  from  the  party  requiring  and  obtainmg  the  same; 
and  for  every  search  in  the  said  registry  the  sum  o£  nye  shjUii^ 
'  like  money,  and  no  more;  which  fees,  and  all  other  fees  hereby 
appointed  in  sterling  money,  shall  be  calculated  at  the  rate  of 
exchange  prevalent  m  the  said  island  at  the  time  of  the  service 
performed. 

And  it  is  hereby  further  ordered,  That  it  shall  not  be  lawful  for 
the  said  registrar,  while  he  shall  hold  his  said  office,  directly  or  in- 
directly, to  be  the  owner,  part  owner,  or  mortgagee,  of  any  Slave  or 
Slaves,  and  that  the  said  registrar  shall  be  personally  resident  in  the 
said  island,  while  he  shall  continue  to  hold  his  said  office,  except 
when  from  ill  health,  or  other  necessary  cause,  his  temporary  ab- 
sence from  the  said  island  shall  be  permitted  by  a  licence  in  writing 
under  the  hand  and  seal  of  the  governor,  lieutenant-governor,  or 
other  person  having  the  chief  civil  command  in  the  said  island  for 
the  time  being,  specifying  the  cause  of  such  temporary  leave. ipf 
absence,  a  copy  of  which  licence  shall  be  forthwith  transmitted  to 
His  Majesty's  principal  secretary  of  state  for  the  colonial  depart- 
ment ;  and  if  the  said  registrar  shall  be  at  any  time  absent  from  the 
said  island  without  such  licence,  or  after  the  expiration  thereof,  or 
any  disallowance  thereof  by  His  Majesty,  his  heirs  or  successors,  ot; 
shall  be  owner,  part  owner,  or  mortgagee  of  any  Slave  or  Slaves, 
directly  or  indirectly,  by  his  own  act,  consent  or  agreement,  he  shall 
absolutely  forfeit  his  said  office,  and  during  any  such  licensed  absence 
as  aforesaid,  or  any  other  temporary  incapacity  of  the  said  registrar, 
a  deputy  registrar  shall  be  appointed  by  the  said  governor,  lieutenant- 
governor,  or  civil  commander-in-chiei  for  the  time  being,  who  shall 
and  may  exercise  and  perform  all  the  duties  hereby  imposed  on  the 
said  principal  r^istrar,  as  fvtUy  and  effectually  for  all  the  purposes 
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ef  this  order,  as  if  the  same  were  executed  and  performed  by  the 
aaid  principal  registrar  in  peraon. 

And  lastly,  all  governors,  lieutenant-governors  and  civil  com- 
flumder-in-cbief  of  the  said  island,  and  the  council  and  cabildo  of 
the  said  island,  and  the  oidor,  and  all  other  courts,  judges,  magis- 
trates, and  other  officers,  within  the  same,  are  required  to  take  notice 
oif  observe,  and  obey  this  present  order^  and  to  cause  the  same  to 
be  effectually  observed,  obeyed,  and  executed,  by  all  persons  within 
the  said  island,  as  they  shall  answer  the  contrary  at  their  peril. 

And  the  Right  Honourable  the  Lords  Commissioners  of  His  Ma- 
jesty's Treasury,  and  the  Right  Honourable  the  Earl  of  Liverpool, 
one  of  His  Majesty's  Principal  Secretaries  of  State,  are  to  give  the 
aeceasary  directions  herein  as  to  them  may  respectively  appertain* 

CHETWYND. 


SCHEDULE. 

.,1 

TifE  RETURN  of  A.  JS.,  for  the  Plantation  called  C.  D^  in  the  Parish  (or  Quarter) 
-'  called  E.  JP.,  a  Sugar  (or  Coffee)  Plantation, owned  by  O.  H., of  which  the  said  A,  B. 
is  in  possession  as  Manager  (or  as  Trustee  or  Mortgagee,  &c.),  and  which  was  lately 
owned  by  (or  in  the  possession  of)  J,  K*  —  (or  in  I^tums  of  Personal  SlavesH  — 
Taa  RsTUBN  of  A,  B.,  of  the  Town  (or  Parish,  8x^  of  C.  2).,  Esq.  of  Personal  Slav^ 
.  .being  his  own  Property,  (or  the  Property  of  E,  F.,  of  Esq.)  whereof  the  said 

A.  B.  is  in  possession  as  Attorney  (or  Lessee,  or  as  Trustee  or  Guardian,  &c.)  |  (and 
which  Slaves  were  late  the  Property  of  G»  H,) 


Kiunes.    Surnames. 


Colour. 


Employ- 
meot. 


Age. 


Stature. 


CountiTT. 


Marks. 


Relations. 


LIST  OF  FAMILIES  OF  SLAVES  on  die  Plantation  ^.  J9. 


(orofUiesaid  J?.  Jp*.} 


AnCbooy 

Williamson 

Sarah 

Williamson 

John 

'Williamson 

Samuel 

Williamson 

Negro 


Negro 


Negro 


Negro 


Driver 


Semp< 
stress 


Labourer 


In  Uie  lit' 
tie  grass 
gang 


41 


S9 


ao 


10 


5  fleet 
lOinclk 


.9fbet 


5  feet 
8  indies 


4  feet 

3  inches' 


Creole  of 
thia  island 


Same 


Same 


Same 


A  war  on 
the  right 
cheek. 

Has  lost  the 
fourth  toe 
oflheleft 
loot. 

Komarki 


A  deep  scar 
ontlieleft 
shoulder 
from  a 
wound. 


Husband  of 
Sarab,  and  father 
of  John  and 
Sam.  Williamson 

Wife  of  Antho- 
ny, and  mother 
of  John  and  . 
Sam.Wil]iaiknaon 

Son  of  Anthony 
and  Sarah  WU- 
liamson. 

Son  of  Anthony 
and  Sarah»  and 
brother  of  John 
Williamson. 


*  This  Clause  is  necessary  only  when  there  has  been  a  change  of  ptoperty  or  poascasion 
within  seren  years. 

f  It  will  be  more  convenient  to  hare  different  printed  Forms,  finr  Plantation  and  Personal 
SlaTCS  respectively,  and  to  entitle  them  accordingly.  The  Plantation  Returns,  of  course,  will 
require,  in  general,  more  than  a  single  sheet ;  and  there  may  be  separate  printed  Fonns  tar  all 
but  the  first  sheet,  omitting  the  title. 

I  Necessary  only  when  change  of  property  within  seven  years. 
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SCHEDULE  —  continued. 


Names. 


Surnames. 


Colour. 


Employ- 
ment. 


Age, 


Stature. 


Country. 


Marks. 


Relations. 


GENERAL  LIST  OP  MALE  SLAVES  on  the  said  Plantation, 

(or  of  the  said  £.  J?.) 


Jack 

Tliomas 

Ned 

Smith 

^ 

SdMMlg 

George 

Ward 

t  • 

Negro 


Mulatto 


N^gio 


N^gro 


Boiler 


Cooper 


Labonrcr 


Labourer 


40 


S5 


S9 


5  feet 

9  inches 

5  feet 

10  inch. 


5  feet 
8  inches 


5  icet 
7i 


Creole  of 
St.Kitt's 

Creole  of 
St  Vin- 
cent's 

African 
ftom  the 
^Hndward 
Coast 

African, 
■rom  me 
Gold 
Coast 


Lame  in  the 
right  leg 

No  marks 


Country 
marks,  two 
seems  on 
each  diedi 

Has  lost  the 
first  joint  of 
the  middle 
toe,  left  foot 


PhiDis 


Betty 


SaUy 


GENERAL  LIST  OP  PEMALE  SLAVES  on  the  said  FlanUrtioR, 

(or  of  the  said  JS.  F.) 


No  marks 

Country 
marks  on 
die  arms 

No  marks 

Cast  in  the 
eye 


Johnston 

Negro 

LslMurer 

4S 

5  feet 
1  inch 

Igl 

Sinmge 

Negro 

Labourer 

39 

4  feet 
11  inch. 

African, 
from  Gold 
Coast 

Edwards 

Negro 

Washer 

99 

4  feet 
10  inch. 

Creole  of 
this  island 

Baker 

Mulatto 

In  the  lit. 
tie  weed- 
inggang 

11 

4feet 
3  inches 

Same 

The  whole  noaiber  of  fibres  on  the  said  Plantation  C.  D.  (or  of  the  said  Jff.  F.)  is  twdte. 

A  true  Return, 

J.  B.   .      January  Isl^  1813. 
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TRINIDAD. 

Bff  hU  EzceUency  Sir  RALPH  JAMES  WOODFORD,  BarL, 
Governor  and  Commander-in-Chief  in  and  over  ike  said  Island  and 
St*  Dependencies,  and  Vice  Admiral  thereof, 

(L.  s,)  RALPH  JAMES  WOODFORD. 

A  PROCLAMATION. 

Whbreas  it  is  expedient  thfit  the  laws  now  in  force  respecting  the 
public  gaol  of  this  island  should  be  revised,  and  that  some  further 
regulations  should  be  made  for  the  internal  government  thereof^  as 
well  with  a  view  to  meliorate  the  condition  of  the  persons  committed 
to  gaol,  as  to  prevent  any  undue  punishment  or  detention  therein, 
contrary  to  law ;  I  do  therefore  proclaim,  order,  and  declare,  as  it  is 
hereby  proclaimed,  ordered,  and  declared,  that  from  and  after  the 
.  date  of  these  presents,  the  following 

Orders  and  Regulations 

a 

j  shall  be  strictly  observed  under  the  penalties  annexed  to  the  same 

'  for  a  contravention  thereof. 

L  That  from  and  after  the  date  hereof,  no  person  of  any  descrip- 
tion whatever,  shall  be  committed  or  sent  to  gaol  without  an  order 
in  writing  from  the  Governor,  the  Chief  Judge,  the  Alcaldes  in 
Ordinary,  the  Tenienie  JustiUa  Mayor  of  the  city  of  St.  Joseph  de 
Oruna,  the  Commandants  of  Quarters,  the  Chief  of  Police,  or  the 
Alcaldes  of  Barrios,  nor  unless  there  shall  be  expressed  in  the  order 
of  commitment  the  nature  of  the  crime  with  which  the  prisoner  may 
stand  charged. 

II.  Tliat  every  person  committed  shall  be  reported  by  the  AlguaxU 
Mayor  or  liis  deputy,  within  twenty-four  nours,  either  to  the 
Governor,  Chief  Judge,  or  Alcaldes  in  Ordinary,  specifjdng  th^ 
offence,  and  the  period  for  which  the  prisoner  stands  committed. 

III.  That  all  Slaves  found  in  the  streets  after  nine  o'clock  at  night, 
without  a  pass,  shall  be  arrested  and  confined  in  the  cage  for  the 
nieht. 

IV.  That  the  Alguazil  Mayor,  or  his  deputy,  shall  cause  all  Slaves 
so  arrested  and  confined^  and  not  released  or  claimed  by  their 
masters  before  ten  of  the  clock  of  the  ensuing  morning,  to  be  con- 
ducted before  the  Chief  of  Police,  in  order  that  such  Slave  or  Slaves 
may  be  forthwith  punished,  released,  or  re-committed  for  the  ftirther 
specified  time  that  may  be  adjudged. 

V.  That  all  prisoners  be  locked  up  by  seven  of  the  clock  in  the 
evening ;  the  female  prisoners  being  kept  apart  from  the  male. 

VI.  That  no  light  be  permitted  in  the  gaol  after  that  hour. 

VIL  That  the  gaoler  shall  make  a  round  of  the  prison  every  night 
at  eight  o'clock,  and  insert  in  the  gaol  registry  book  the  state  in 
i^hich  he  finds  the  gaol  at  the  time  he  goes  Sie  round. 
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Vin.  That  no  prisoner  be  closely  confined  but  by  an  express 
order  to  that  effect,  except  the  keeper  shall  deem  it  necessary  for  the 
better  security  of  any  prisoner. 

IX.  That  prisoners  so  confined,  if  not  refractory,  may  be  permitted 
to  walk  on  the  platform  for  one  hour  in  the  morning  ana  evening, 
but  under  the  charge  of  the  sentinel  on  duty. 

X.  That  no  gambling  of  any  description  whatever  shall  be  per- 
mitted in  the  gaol. 

XI.  That  no  prisoner  be  permitted  to  quit  the  prison  without  an 
order  from  one  or  other  of  the  judges  or  magistrate  mentioned  in 
the  clause  number  I.,  and  in  case  of  being  committed  by  the  Go- 
vernor, without  his  order. 

XII.  That  twenty-five  stripes,  being  the  number  fixed  by  die 
Royal  Cedula  of  the  Slst  of  May,  1789,  shall  be  the  extent  of  the 
number  of  stripes  to  be  inflicted  on  ordinary  ocQasions,  as  a  correc- 
tional punishment  by  masters  or  managers  upon  Slaves ;  and  that 
number  shall  not  be  exceeded  without  an  express  authority  in 
writing  from  the  Governor,  the  Chief  Judge,  the  Alcaldes  in  Or- 
dinary, or  the  Commandants  of  Quarters. 

XIII.  That  those  punishments  that  are  inflicted  within  the  gaol, 
shall  not  take  place  after  six  o'clock  in  the  morning,  unless  oUier- 
wise  judicially  ordered. 

XIV.  That  no  pigs,  pigeons,  or  poultry  shall  be  kept  within  the 
walls  of  the  prison,  and  ai\  filth  shall  be  removed  once  in  every  day 
from  the  interior  of  the  gaol. 

XV.  The  outward  doors  and  gates  of  the  prison  shall  be  locked 
and  made  secure  at  the  hour  of  eight  o'clock  every  night,  the  gaoler 
keeping  the  keys  of  all  the  gates. 

XVI.  The  interior  of  the  cells  or  apartments  in  the  gaol  that  are 
inhabited,  'shall  be  white-washed  on  the  first  day  of  every  month, 
unless  such  day  should  fall  on  Sunday,  and  in  such  case  on  the  day 
ensuing. 

XVII.  That  all  Slaves  sentenced  to  be  confined  in  the  gaol  beyond 
forty-eight  hours,  or  any  runaways,  shall  work  in  the  chain-gang  for 
the  benefit  of  the  public. 

XVIII.  That  all  Slaves  committed  for  desertion,  or  adjudged  by  a 
sentence  of  a  tribunal  to  imprisonment  for  any  petty  offence,  shall 
immediatelv  work  in  chains  for  the  benefit  of  the  public,  unless 
exempted  by  the  gaol  physician,  whose  certificate  of  exemption  will 
be  noted  in  the  gaol  book  of  registry. 

XIX.  That  no  Slave  committed  as  a  runaway  shall  remain  in  gaol 
for  a  longer  period  than  two  months ;  and  unless  such  Slave  so  com- 
mitted shall  be  claimed  and  released  by  his  master  at  the  expiration 
of  that  time,  and  the  gaol  fees  paid,  he  will  be  exposed  to  sale  by  the 
Alguazil  Mayor  or  his  deputy,  and  the  proceeds,  afler  payment  of 
the  fees,  will  be  deposited  in* the  colonial  treasury  until  claimed  by 
the  owner. 

XX.  That  a  list  of  the  several  Slaves  and  the  dates  of  their  com- 
mitment, written  in  a  legible  hand,  shall  be  hung  up  daily  at  the 
door  of  the  gaol,  and  in  a  conspicuous  situation,  for  the  information  of 
the  respective  owners  of  Slaves. 

XXI.  That  no  Slave,  unless  confined  for  some  criminal  act,  shall 
be  allowed  to  remain  therein  when  in  a  state  of  indisposition,  and 
any  such  Slave  not  confined  for  a  criminal  act  shall,  on  the  report  of 
thephysidan,  be  immediately  sent  to  his  or  her  owner. 

XXII.  That.all  the  apartments  of  the  gaol  be  washed  every  Wed- 
nesday and  Saturday  mornings  at  gun-fire. 
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XXIII*  Thai  tlie  gaol  and  gaol-yard  be  swept  and  cleaned  every 
morning.' 

XXlY.  Hiat  each  prisoner  be  furnished  daily  with  half  a  pound  of* 
•fit  fish  and  eight  large  plantains,  or  one  pound  and  a  half  of  prepared 
fiujiie,  for  which .  the  Alguazil  Mayor  will  charge  two  shillings  cur- 
rency. 

XaV.  That  all  provisions  be  recularly  served  out  before  six  of  the 
dock  in  the  morning  to  the  working  prisoners,  and  before  eight  to 
a]{  others. 

XXVI.  That  all  the  provisions  be  of  sound,  good,  and  wholesome  - 
ooaGties,  subject  to  the  daily  inspection  and  approbation  of  the 
Regidor  of  the  week,  and  the  Chief  of  Police,  whose  duty  it  is,  and 
who  are  hereby  ordered  to  cause  all  provisions  that  are  not  of  that 
description  to  l>e  destroyed,  reporting  the  same  to  the  Governor. 

''XXVn.  That  under  no  pretence  whatsoever  shall  any  money  be 
iipaed  to  the  prisoners  in  lieu  of  provisions,  unless  by  virtue  of  an 
eiprettpermission  of  His  Excellency  the  Governor. 

jlXVni.  That  all  persons  shall  be  permitted  to  visit  the  gaol 
between  the  hours  of  eight  and  ten  in  the  morning,  and  one  and 
thre^  in  the  evening,  and  at  no  other  time. 

XXIX.  That  no  wines,  spirits,  or  strong  waters  be  permitted  to  be 
introduced  into  the  gaol  under  any  pretence  whatever,  without  a 
ji^dipial  order,  or  by  &e  order  of  die  physician. 

^UX  That  there  be  kept  in  the  gaol  by  the  Alguaxil  Mayor,  or 
hift  deputy,  two  books ;  one  as  a  diary,  and  the  ouer  as  a  registry, 
w|iich  shall  never  be  removed  therefrom;    and  wherein  shall  be 
entered  the  name  of  each  prisoner,  the  day  of  his  commitment,  his  * 
personal  description,  the  time  for  which  he  is  committed,  and  by  ■- 
wbcwe  order,  the  cause  thereof,  the  day  of  his  release,  the  sentence 
.for   the  same,  the  punishment  inflicted,  and  the  amount  of  feea.' 
received  from  or  on  account  of.sucb  prisoner,  together  with  a  column  > 
for'rem'arks,  wherein  shall  be  noted  the  clothes  or  effects  brought  by  » 
ei^  prisoner  to  gaol. 

XXXI.  That  Uie  Alguazil  Mayor,  or  his  deputy,  shall  place  in  »  • 
conspicuous    part  of  the  gaolers  apartment  the    docket    of  feea  i 
esjtablished  for  the  gaol,  which  said  docket  shall  not  be  exceeded  in 
any   case  whatever,  under   pain  of  suspension  from  office  of  the 
Amtaiil  MavoTf  or  his  deputy. 

XXXII.  Hiat  the  attorney  of  the  gaol,  accompanied  by  the  R^dor  * 
of  the  week,  and  the  Chief  of  PoUce,  shall  visit  the  gaol  once  a  \ 
week,  to  hear  any  complaints  which  the  prisoneni  may  have  to  make 
against  the  Alguazil  Mayor  or  his  deputy,  or  the  gaoler,  examine  the 
same  or  decide  tibereon :  and  in  order  that  these  rules  and  regulations 
be  strictly  observed,  the  three  last-mentioned  persons  will,  in  testimony 
thereof,  insert  in  the  regbtry  a  note  of  their  visit,  the  cause  of  any 
complaints,  the  result  of  their  examination  of  the  same,  and  the 
Alguazil  Mayor,  or  his  deputy,  shall  transmit  a  copy  thereof  to  his   i 
Excellency  the  Governor. 

XXXIII.  The  Governor  will  inspect  the  prison  and  the  prisoners 
on  an  early  day  in  each  month;  at  these  visits  His  Majesty's  Chief 
Judge,  the  Assessor  of  the  Governor,  the  Alcaldes  in  Ordinary,  His  t 
Majesty's  Attorney-General,  the  Chief  of  Police,  the  Alguazil 
Mayor,  Procurator  Syndic,  and  the  Gaol  Physician  will  attend,  when 
the  books  of  the  gaol  will  be  examined  and  passed. 

XXXIV.  That  should  any  of  these  rules  and  regulations  be  violated  . 
or  contravened  by  the  Alguazil  Mayor^  his  deputy,  or  the  gaoler, 
either  directly  or  mdirecdy,  the  punishment  for  the  same  is,  as  it.^ 
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hereby  declared  to  be ;  —  forfeiture  of  office,  or  a  pecuniary  fine,  at 
the  discretion  of  His  Excellency  the  Governor,  not  exceeding  400 
dollars,  nor  less  than  100  dollars. 

XXXV.  That  the  whip  or  instrument  of  punishment  now  ap- 
proved of,  and  to  be  hereafter  used  iu  the  gaol,  shall  be  hung  up  in 
a  conspicuous  part  of  the  gaoler's  apartment,  and  shall  not  be  used 
for  any  other  purpose,  nor  shall  any  other  whip  or  instrument  of 
punishment  be  substituted  in  lieu  thereof.  And  as  often  as  it  may 
be  necessary  to  be  renewed,  the  one  to  be  substituted  shall,  previ- 
ously to  its  being  used,  be  approved  of  by  the  Govenior,  the  Chief 
Judge,  the  Alcaldes  in  Ordinary,  and  the  law  officer  of  the  crown. 

XXXVI.  That  if  any  person  imprisoned  in  the  said  gaol  shall 
attempt  to  escape,  or  shall  aid  any  other  person  imprisoned  in 
escapms,  or  attempting  to  escape  from  the  same,  such  person  shall, 
on  conviction  thereof  before  any  of  the  ordinary  tribunals  of  justice 
established  in  the  said  island,  be  adjudged  to  be  imprisoned  in  the 
said  gaol  for  such  further  term  after  the  expiratioh  of  the  term  for 
which  such  person  shall  have  been  originally  committed  as  the*C6urt 
in  its  discretion  shall  deem  proper. 

XXXVII.  That  if  any  person  or  persons  shall  in  any  manner  how- 
soever aid  or  assist  any  person  confined  in  the  said  prison  in 
escaping,  or  attempting  to  escape  from  the  same,  such  person  or 
persons  shall,  upon  conviction  thereof  in  due  form  of  law  as  afores^d, 
be  adjudged  to  be  imprisoned  in  the  said  ^aol,  andlsentenced'to  hard 
labour  for  such  time  as  the  Court  in  its  discretion  shall  deem  proper, 
not,  however,  exceeding  two  years. 

XXXVni.  That  any  person  or  persons  who  shall  convey  any 
disguise,  instrument,  or  arms  into  the  gaol  to  and  for  the  use  of  a&y 
prisoner  committed  or  detained  therein,  with  the  intention  6f  fiicth- 
tatipg  his  or  her  escape,  though  no  escape  be  made,  such  person  or 
persons  shall,  upon  conviction  thereof  in  aue  form  of  law  as  aforesaid, 
be  punished  witli  imprisonment,  and  sentenced  to  hard  ld>our  for 
such  time  as  the  Court  in  its  discretion  shall  think  proper,  not,  how- 
ever, exceeding  one  year. 

And  I  do  hereby  further  declare  and  order,  that  this  my  procUun- 
ation  shall,  in  virtue  of  the  proclamation  of  His  Royal  Highness 
the  Prince  Regent,  of  the  18th  of  December,  181S,  be  registered  in  ^e 
books  of  record  directed  thereby  to  be  kept  by  the  Governor^  the 
Chief  Judge,  and  the  Judges  of  the  Tribunals  established  in  the  said 
island. 

And,  lastly,  I  do  hereby  will  and  require,  and  strictly  charge  and 
command  their  Honors  the  Judges  of  the  THbunals  establisned  in 
tlie  said  island,  His  Majes^*s  Attorney-General,  Tenienie  JusHda 
Mayor,  Commandants  of  Quarters,  Regidors,  Chief  of  Police,  Al- 
caldes of  Barrios,  Provost-Marshal  or  Alguazil  Mayor,  his  deputy, 
and  Gaoler,  and  all  other  persons  whomsoever  coming  within  the 
intent  and  meaning  of  this  my  proclamation,  duly  to  obey  and  observe 
the  same,  and  govern  themselves  accordingly. 

Given  under  my  hand  and  seal  of  office,  at  Government  House,  in 
the  town  of  Port-of-Spain  in  the  said  island^  this  7th  day  of  January, 
1815,  and  in  the  fifty-fifth  year  of  His  Majesty^s  reign. 
By  His  Excellency's  command. 

(Signed)  P.  REINAGLE,  Secretary. 

GOD  SAVE  THE  KING. 
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59  Geo.  III.  c.  120. 

An  Adjbr  estaUishing  a  Registry  of  Colonial  Slaves  in  Great  Bri- 
tahf  and  for  makin^fariher  Provision  rnith  respect  to  the  Removal 
of  Slaves  from  Brittsh  Colonies.  [12th  July  181 9.  J 

Whereas  laws  have  been  passed  in  several   of  the   colonies  and 
other  foreign  possessions  of  His  Majesty,  for  enforcing  the  due  regi- 
stration therein,  of  all  persons  who  are  now,  or  may  at  any  future 
time  be  held  in  slavery  within  the  same :  and  whereas  provision  has 
been  made  for  transmitting  to  one  of  His  Majesty's  Principal  Secrc-^ 
taries  of  State,  a  copy  duly  certified  of  each  such  registry :   and 
whereas  it  is  expedient,  both  for  the  better  and  more  effectual  pre- 
servation of  the  said  copies,  and  for  the  convenience  of  all  persons 
having  any  interest  in  persons  held  in  slavery  in  the  British  colonies, 
that  the  copies  of  sucn  registries  should  be  deposited  and  kept  in 
some  public  office  in  this  country ;  be  it  therefore  enacted  by  the 
Kinff's  most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  b^  the  authority  of  the  same,  Tliat  it  HisMajcstv 
shall  and  may  be  lawful  for  His  Majesty  to  nominate  and  appoint,  by  nmjup^mta 
warrant  under  the  hand  and  seal  of  one  of  His  Majesty's  Principal  I'^giatnur  of  co* 
Secretaries  of  State,  some  fit  and  proper  person  as  the  registrar  of  ^^iumI  Slaves 
colonial  slaves,  to  receive  the  copies  of  all  registries  or  returns  of  *®  "*^T*  p" 
Slaves,  and  of  anj  abstracts  or  indexes  referring  thereto,  which  may  f^^His  Ma^ 
have  been,  or  which  may  at  any  time  hereafter  be  transmitted  from  jesty's  foreign 
any  of  His  Miuesty's  foreign  possessions,  eitlier  in  pursuance  of  any  possessions. 
order  of  His  Majesty  in  Council,  or  of  any  law  or  ordinance  duly 
passed  in  any  of  the  said  colonies  respectively,  which  said  registrar 
and  his  successors  respectively,  shall  continue  to  hold  the  said  office 
dmring  His  Majestv's  pleasure. 

n.  And  be  it  further  enacted,   That  the  Commissioners  of  His  IVessury  to  . 
Majesty's  Treasury  of  the  United  Kingdom  of  Great  Britain  and  ""Jp*  ««<*  /c^ 


and  jppoper,  and  shall  fix  the  number  of  such  clerks,  officers,  or  number  of 


other  persons  to  assist  the  said  registrar,  as  may  from  time  to  time  clerks,  &c.,  and 
be  necessary,  9^d  shall  allow  to  them  i^sb  such  salaries  as  may  be  J^r^  ^^^  ■*• 
proper,  and  also  reasonable  sums  for  incidental  charges ;  all  which       ^ 
salaries. and  charges  shall  be  defrayed  and  paid  in  the  same  manner 
as  ^e  salaries  and  incidental  charges  of  the  offices  of  His  Majesty's 
Principal  Secretaries  of  State  are  now  defrayed  and  paid. 

ni.  And  be  it  further  enacted,  That  the  said  Commissioners  of  Office  to  be 
the  Treasury,  or  any  three  or  moire  of  them,  shall  provide  a  proper  provided,  and  a 
and  distinct  office  for  the  said  risgistrar,  and  shall  appoint  the  several  "^J^J^  ®^  ^^ 
fees  to  be  t^en  by  the  registrar  pr  his  assistfmts  in  the  said  office,  P'^F"^* 
and  shall  cause  a  schedule  of  the  same  to  be  delivered  to  the  said 
registrar  at  the  time  of  his  appointment,  which  said  schedule,  or  a 
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copy  thereof,  shall  be  always  kept  and  hung  for  public  mformation 
AppUcnion  of  in  the  office  of  the  said  registrar ;  provided  always,  that  the  fees  so 
^^  received  by  the  registrar  or  his  assistants  shall  be  carried  to  the 

pablic  account,  and  the  residue  thereof,  if  any,  afler  paying  the 

salaries  of  the  registrar  and  other  persons  employed  in  his  office, 

shall  be  applied  under  the  direction  of  the  said  Commissioners  of  the 

Treasury,  in  aid  of  the  expenses  of  His  Majesty's  civil  list. 

Regiitnur  to  IV.  And  be  it  further  enacted.  That  the  person  who  may  be  at 

take  an  oath  be-  any  time  appointed  registrar  of  colonial  Slaves,  shall,  before  he  enters 

^^'^  ''^"^'"      on  the  execution  of  his  said  office,  be  sworn  before  the  chief  justice 

upon  office.        ^^  ^^^  ^^  ^y^  justices  of  His  M^^esty's  Courts  of  King's  Bendi  or 

Common  Pleas,  or  the  Chief  Baron,  or  one  of  the  Barons  of  His 
Majesty's  Court  of  Exchequer,  in  the  words  following : 

Oath.  ''  I,  A.  B.  do  solemnly  promise  and  swear,  that  I  wHl  in  all 

*^  respects  faithfully  and  uprightly  perform  the  duties  of  registrar 
**  of  colonial  Slaves,  to  the  best  of  my  judgment  and  ability. 

<<  So  help  me  GOD." 


._^ V.  And  be  it  further  enacted.  That  any  registrar  of  Slaves  who 

eligible  to  lit  in  may  be  appointed  by  virtue  of  this  act,  shall,  during  his  continuance 

the  Houae  of  In  such  office,  be  incapable  of  being  elected,  or  of  sitting  as  a  mem- 

Commoni.  j^g^.  ^f  ^^  House  of  Commons. 

Cornea  and  dii^  VI.  And  be  it  further  enacted,  That  as  soon  as  the  office  of  re- 
plicates of  ngi*.  gistrarof  colonial  Slaves  shall  be  opened,  copies  and  duplicates  of 
ten  of  Slmi,  we  several  registries  and  returns  of  Slaves  m  the  several  colonies, 
*c.,ieottTedby  and  all  papers  connected  therewith,  which  may  have  been  received 
d^ftST^^uT  ^  *"y  ^'*  Majesty's  Secretaries  of  State,  shall  be  delivered  over 
doHTeredorer  ^^  ^^  ^^  registrar,  and  shall  be  by  him  kept  in  the  said  office  ;  md 
totiiengiitrar.    the  said  registrar  shall  from  time  to  time  cairy  on,  continue,  corrcdt, 

and  enlarge  the  copies  of  the  several  registries  of  Slaves  respeotivdy, 

pursuant  to  the  further  returns  of  Slaves  which  may  fVom  time  to 

time  be  received  fVom  the  several  colonies,  and  shall  form  sioich 

indexes  and  abstracts,  and  such  convenient  arrangements  in  other 

respects,  as  may  best  promote  regularity  in  keeping  the  said  books 

and  facilitate  seaixh  therein. 

Attendance  to         ^U.  And  be  it  further  enacted.  That  every  such  registrar,  or  his 

be  given  daily      clerks  or  assistants,  so  to  be  appointed  as  au)resaid,  shall  give  due 

from  the  hours    attendance  at  the  said  office  every  day  in  the  week  (except  *Sandays 

ortentofomv     mid  such  holidays  as  are  kept  at  the  bank  of  England),  from  the 

ud^Hdm)?'  ^^^  ®^  ^^^  ^^     ®  morning  to  the  hour  of  four  in  the  aflemoon,  for 

Search  to  be    i  ^^^  despatch  of  all  business  belonging  to  the  said  office ;  asid  that 

made  and  cer.     every  such  registrar,  or  his  clerks  or  assistants,  shall  as  often  as 

tificatcs  given,     required  make  searches  concerning  any  Slave  or  Slaves  that  sfaali  be 

registered  or  supposed  to  be  registered  in  any  of  the  said  books,  and 
shall  also,  if  reauired»  give  certificates  under  the  hand  of  the  said 
registrar,  as  to  the  registration  or  non-reeistration  of  any  such  Slave 
or  Slaves,  with  extracts,  when  the  same  is  or  are  found  to  be  regis- 
tered,  of  the  name  and  description  or  names  and  descriptions  thereof, 
and  of  the  plantation  or  plantations,  owner  or  owners,  to  whom  th^ 
same  is  oi!^  are  described  to  belong,  and -of  any  other  particulars 
relating  thereto  which  may  be  stated  in  the  said  registry ;  and  that 
such  registrar  shall  be  entitled  to  receive  for  every  such  search,  certi- 
ficate, or  extract,  such  sums  as  shall  be  duly  appointed  in  the 
schedule  of  fees  to  be  fixed  by  the  said  Commissioners  of  the  Treasury 
as  is  hercin-before  provided  for. 
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VIII.  And  be  it  further  enacted,  That  from  and  after  the  first  day  After  Jan.  i 
of  January,  one  thousand  eight  hundred  and  twenty,  it  shall  not  be  isso^nopurl 
lawful  for  any  of  His  Majesty's  subjects  in  this  United  Kingdom  to  chaw  to  be  made 
purchase,  or  to  lend  or  advance  any  money,  goods,  or  effects  upon  *""  '"^"•y !«"' 
the  security  of  anj  Slave  or  Slaves  in  any  of  His  Majesty's  colonies  rf^^USL 
or  foreign  possessions,  unless  such  Slave  or  Slaves  shall  appear  by  the  tbey  afaall  have 
return  received  therein  to  have  been  first  duly  registered  in  the  said  been  ngittered 
office  of  the  registrar  of  colonial  Slaves ;  and  that  every  sale,  mort-  '^  the  office  of 
gage,^  and  conveyance,  or  assurance  of,  and  every  charge  or  other  ^  r^gi«t««'. 
•ecurity  upon  any  Slave  or  Slaves  not  so  appearing  to  be  registered,  m?g^^|!u^^^ 
which  at  any  time  or  times  after  the  said  first  day  of  January,  one  made  ■i««ii  be 
thousand  eight  hundred  and  twenty,  shall  be  made  or  executed  within  void.  Sec. 

this  United  Kingdom,  to  or  in  trust  for  any  of  His  Majesty's  subjects, 
riiall  be  absolutely  null  and  void  in  respect  of  any  such  unregistered 
Slave  or  Slaves,  and  that  for  this  purpose  no  Slave  or  Slaves  shall  be 
deemed  and  taken  to  be  duly  registered,  unless  it  shall  appear  that  a 
return  of  such  Slave  or  Slaves  duly  made  by  the  owner  or  owners, 
or  other  persons  in  his  or  their  behalf,  in  the  manner  and  form 
required  by  law,  in  the  colony  in  which  such  Slave  or  Slaves  may 
reside,  or  a  copy  or  abstract  ot  such  return,  shall  have  been  received 
in  the  office  or  the  said  registrar,  from  the  colony  in  which  such 
Slave  or  Slaves  shall  reside,  within  the  four  years  next  preceding  the 
date  of  such  sale,  mortgage,  conveyance,  or  assurance,  charge  or 
security  as  aforesaid. 

IX.  And  it  is  hereby  further  enacted.  That  from  and  after  the  No  deed  eio- 
said  first  day  of  January,  one  thousand  eight  hundred  and  twenty,  cuted  for  the 
no  deed  or  instrument  made  or  execute^wSMTtltts  Umtd  King-  ^veyance  of 
dom,  whereby  any  Slave  or  Slaiqu^^^Hpn^hiid  colonies  shall  ^^^^^^ 
be  intended  to  be  mortgaged,  sffll^Varged,  or  in  any  manner  fhainSriilS. 
transferred  or  conveyed,  or  any  estate  or  interest  therein  created  or 

raised,  shall  be  good  or  valid  m  law,  to  pass  or  convey,  charge  or 
affect  any  such  Slave  or  Slaves,  unless  the  registered  name  and 
description  or  names  and  descriptions  of  such  Slave  or  Slaves  shall 
be  duly  set  forth  in  such  deed  or  instrument,  or  in  some  schedule 
thereupon  indorsed  or  thereto  annexed,  according  to  the  then  latest 
re^'stration  or  corrected  registration  of  such  Slave  or  Slaves  in  the 
said  c^ce  of  the  registrar  of  Slaves :  Provided  always,  that  no  deed  MiaDomen  not 
or  instrument  shall  be  avoided  or  impeached,  by  reason  of  a  clerical  to  [BfaUdaie. 
error  in  setting  forth  the  names  and  descriptions  of  any  Slave  or 
Slaves  therein,  or  in  any  schedule  thereto  contained,  nor  shall  the 
same  be  avoided  or  impeached,  by  reason  of  any  disagreement  be- 
tween the  names  and  descriptions,  and  the  entries  thereof  in  the 
books  of  registry,  or  duplicate  registry,   which  shall  have  arisen 
from  any  error  or  default  of  the  registrar,  his  assistants  or  clerks, 
in  extracting  and  certifying  the  said  names  and  descriptions,  without 
the  firaudulent  contrivance  or  wilful  default  of  the  parties  to  such 
deed  or  instrument :  Provided  also,  that  nothing  herein  contained  Securities  exe- 
•hall  extend  to  or  be  construed  to  hinder  or  prevent  the  transfer  or  cuted  befoie 
assignment  of  any  security,  mortgage,  or  charge  of  or  upon  Slaves  the  paaniig  of 
granted,made,  created,  or  executed  antecedently  to  the  passing  of  this  ^^^^*J^ 
act,  nor  to  avoid  any  deed  or  instrument  whereby  such  security,  mort-  j^^^^  ^^^^^ 
gage,  or  charge  shall  be  hereafter  transferred,  nor  to  avoid,  hinder,  tioned,  not  to 
or  impeach  any  will,  codicil,  or  other  testamentary  paper,  or  any  be  affiscted. 
probate  or  letters  of  administration,  or  any  bill  of  sale,  assignment, 
conveyance,  or  instrument  made  by  or  under  the  authority  of  any  ^ 

commission  of  bankrupt,  or  any  public  officer  appointed  to  assign 
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or  convey  any  ingolvont't  estate  and  effect8»  or  by  or  ond^r  Che 
authority  of  any  court  of  justice,  or  any  officer  thereof,  or  in  the 
execution  of  any  legal  process,  by  reason  that  the  registered  names 
and  descriptions  of  any  Slaves  are  not  set  forth  in  such  deed,  will, 
codicil,  testamentary  paper,  probate,  letters  of  admimstratioD,  bill 
of  sale,  assignment,  conveyance,  or  instrument. 

X.  And  be  it  further  enacted.  That  the  issue  of  any  Slate  or 
Slaves  named  or  described  in  any  deed  or  instrument  executed  in  th6 
United  Kingdom,  or  any  schedule  thereto,  born  after  the  return 
required  by  law,  in  the  colony  in  which  such  Slave  or  Slaves  may  be 
resident,  who  shall  afterwarcb  be  duly  registered  in  the  next  return 
required  by  law,  in  the  said  colony,  shall  be  deemed  and  considered 
to  pass,  and  be  conveyed  and  affected  as  registered  Slaves  by  such 
deed  or  instrument,  as  effectually  to  all  intents  and  purposed,  as  if 
such  issue  were  therein  named  and  described,  any  tbmg  in  this  aci 
contained  to  the  contrary  notwithstanding. 
46  G.  3*  c.  52.        XI.  And  whereas  by  an  act  passed  in  the  forty-rixtb  year  of  His 

Majesty's  reign,  intituled.  An  Act  to  prevent  the  importation  ofSaveif 
hy  any  of  His  Majesty's  subjects,  into  any  islanaSf  colonies^  pUiM^ 
ationSi  or  territories  belonging  to  any  foreign  sovereign^  state,  orvower; 
and  also  to  render  more  effectual  a  certain  order,  made  by  His  Ma* 
jesiy  in  Council  on  the  ISthday  of  August,  one  thousand  eight  hundred 
and  Jive,  for  prohibiting  the  importation  of  Slaves  (in  certain  cases) 
into  any  of  the  settlements,  colonies,  or  plantations  on  the  continent  ^ 
America,  or  in  the  West  Indies,  tohich  have  been  surrendered  to  His 
Majesty  s^rms  during  the  present  toar  ;  and  to  prevent  the  Jilting  cud 
of  forex^rSiave^shvps  from  J^ritish  Ports ;  certain  regulations  were 
made  with  respect  to  the  removal  of  Slaves  from  one  British  colony 
to  another :  and  whereas  it  is  expedient  further  to  regulate  the  sanfe ; 
be  it  therefore  further  enacted.  That  wherever  any  Slave  or  Slaves 
shall  be  sent  from  any  colony  now  or  hereafter  under  the  dominion 
of  His  Majesty,  his  heirs  or  successors,  with  intent  that  such  Slave  or 
Slaves  shall  be  removed  to  and  remain  in  some  other  colony  under 
the  dominion  of  His  Majesty,  his  heirs  or  successors,  the  owner  or 
owners,  or  other  person  or  persons  sending  any  such  Slave  or  Slaves, 
shall  produce  to  the  collector  or  other  principal  officer  of  His  Ma- 
jesty's customs  at  the  port  at  which  any  such  Slave  or  Slaves  AtHH 
be  shipped  or  embarked,  a  copy  duly  certified  by  the  registrar  of 
the  said  colony,  of  the  name  and  description,  or  names  and  descrip- 
tions, by  which  such  Slave  or  Slaves  has  or  have  been  registered, 
and  of  all  other  particulars  relating  thereto  stated  in  the  said  regis- 
try; which  copy  so  certified  shall  be  by  such  collector  or  other  prhi- 
cipal  officer  indorsed  with  his  own  name  and  hand-writing,  and  shall 
be  annexed  to  the  clearance  or  permit  to  be  given  for  the  sfaipinent 
i^d  exportation  of  such  Slave  or  Slaves,  and  shall  on  the  arrival  of 
such  ship  or  vessel  in  which  such  Slave  or  Slaves  shall  be  sent,  at 
the  port  in  any  other  British  colony  to  which  the  same  shall  be 
destined,  be  produced  also  to  the  collector  or  principal  officer  of  the 
customs  at  such  last-mentioned  port,  who  shall  examine  the  same, 
and  shall  also  ascertain  by  personal  inspection  whether  the  Slave  or 
Slaves  brought  by  such  ship  or  vessel  agree  in  description  with  the 
Slave  or  Slaves  mentioned  in  such  certificate  or  clearance,  and  if  not, 
shall  refuse  to  admit  the  same  to  an  entry ;  but  in  case  of  such 
agreement,  shall  indorse  such  certificate  with  his  name  and  hand- 
writing, and  the  said  certificate  so  indorsed  shall  be  forthwith  de- 
livered by  the  collector  to  the  registrar  of  Slave*  in  such  last-men- 
tioned colony. 


When  SUves 
are  sentfinom 
one  colony  to 
another,  the 
owner  sliall  pro- 
duce at  port  of 
shipping  a  cer- 
tified copy  of 
the  reffister  of 
their  Dune.  uid 
descriptions, 
which  stiall  be 
annexed  to  the 
clearance  for  the 
inspection  of 
the  officer  at  the 
port  of  arrival. 
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XII.  And  be  it  and  it  ia  hereby  further  enacted,  That  if  any  Slave  Slaves  tent  with- 
or  Slaves  shall  be  exported,  sent,  carried  or  conveyed  from  any  o"*  «"ch  c»rti- 
colony  under  the  dominion  of  His  Majesty,  his  heirs  or  successors,  r^'^j^    ^ 
without  such  certified  copy  from  the  registrar  of  the  colony  from  ablyto 47 G^s. 
which  the  same  shall  be  so  exported,  sent,  carried,  or  conveyed,  c.S6. 

such  Slave  or  Slaves,  with  the  snip  or  vessel  in  which  the  same  shall 
be  so  exported,  sent,  carried,  or  conveyed,  shall  be  forfeited,  and 
shall  and  may  be  seized  as  forfeited,  and  prosecuted,  condemned, 
and  dealt  with  in  all  respects  as  if  such  Slave  or  Slaves  had  been 
brought  from  or  destined  to  any  foreign  colony  or  place  contrary 
to  the  act  passed  in  the  forty-seventh  year  of  His  Majesty's  reign, 
ibtituled.  An  Act  for  the  Abolition  of  the  Slave  Trade:  Provided  Not  to  affect 
always,  that  nothing  herein  containea  shall  prevent  or  be  construed  the  embarkation 
to  prevent  the  embarkation  or  passage  from  one  British  colony  to  o^<lo«iestic 
another,  or  to  any  other  colony  or  place,  in  such  manner  as  is  now  ^iio^^^*  "°^ 
permitted  by  law,  of  any  domestic  Slave  or  Slaves  in  actual  attend- 
ance on  the  person  of  his,  her,  or  their  master  or  mistress,  or  any 
part  of  the  family  of  such  master  or  mistress,  being  a  passenger  or 
passengers  in  the  same  ship  or  vessel,  or  of  any  Slave  or  Slaves     • 
employed  as  a  mariner  or  mariners  on  board  of  any  such  ship  or 
Tetsel ;  but  in  addition  to  all  clearances  and  certificates  now  reauired 
by  law,  it  shall  be  necessary,  in  all  such  cases  after  the  first  aay  of  But  after  Jan.  i 
January,  one  thousand  eight  hundred  and  twenty,  for  the  master  or  isso,  owners  of 
owner  of  any  such  domestic  Slave  or  Slaves,  or  mariner  or  mariners,  domestic  Slaves, 
to  obtain  from  the  registry  of  the  colony  to  which  the  same  shall  *<^«  «*»*^1  obtain 
belong,  an  extract  certified  by  the  registrar  thereof,  shewing  that  extrarts  certified 
^ch  domestic  Slave  or  Slaves,  or  that  such  Slave  or  Slaves  employed  of  their  ^^r^s^ 
as  a  mariner  or  mariners,  has  or  have  been  duly  entered  in  the  Slave  been  registered, 
registry  of  the  said  colony,  by  their  name  and  description  or  names  which  shall  be 
and  descriptions  therein  specified  ;  which  extract  and  certificate  shall  I'^P^  ^^'^l^ 
be  always  on  board  the  ship  or  vessel  in  which  any  such  domestic  or  ™pro«"c^to 
mariner  is  carried  or  employed ;  and  unless  such  extract  and  certi-  ^^^^^^ 
ficate  of  registration  shall  be  found  on  board,  any  such  Slave  or 
Slaves  so  carried  or  employed  afler  the  time  aforesaid,  shall  be  for- 
feited, and  shall  and  may  be  seized  as  forfeited,  and  prosecuted, 
Gondeinned,  and  dealt  with  as  aforesaid:  provided  always,  that  if 
any  domestic  Slave  or  Slaves  in  actual  attendance  upon  the  person 
of  bis,  her,  or  their  master  or  mistress,  or  any  part  of  the  family 
of  such  master  or  mistress,  shall  be  brought  into  or  landed  in  any 
British  colony,  the  extract  and  certificate  of  his,  her,  or  their  regis- 
tration in  the  colony  from  which  he,  she,  or  they  may  have  come, 
shall  be  forthwith  produced  to  the  collector  or  principal  officer  of 
the  customs,  and  a  copy  thereof  shall  be  by  him  delivered  to  the 
registrar  of  Slaves  in  the  colony  into  which  he,  she,  or  they  may  be 
brought;  and  if  the  said  domestic  Slave  or  Slaves  shall  be  again 
removed  from  the  colony  into  which  they  may  have  been  so  brought 
previous  to  the  next  period  for  making  returns  of  Slaves  therein,  the 
collector  shall,  previous  to  the  embarkation  of  such  domestic  Slave 
or  Slaves,  return  to  the  party  requiring  it,  the  original  extract  and 
certificate  of  registration  delivered  into  his  office,  to  be  \jdpt  on  board 
the  ship  or  vessel  in  which  such  domestic  Slave  or  Slaves  may  be 
carried. 

XIII.  And  be  it  further  enacted.  That  this  act  may  be  altered.   Act  may  be 
amended,  or  repealed  by  any  act  or  acts  to  be  passed  in  this  present  «l*CTedtWf  Sea- 
Session  of  Parliament.  "^*'' 
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TRINIDAD. 


Flrtmiion  for 
the  more  speedy 
administrition 
of  justice  incri- 
muial  ofiencef • 


Ordered  that  in 
thelfkadof 
Trinidad  there 
•hall  be  1st,  a 
Court   of  Cn- 
minal  Inquiry, 
2d  a  Court  for 
the  Trial  of 
Criminal  Fro- 
aecutions.  Sd  a 
Court  of  Ap- 
peal in  condem- 
nation of  death. 
In  whom  the 
saidTribunalsof 
Appeal  shall  be 
vested. 


Of  whom  the 
Court  for  the 
Trial  of  Crimi- 
nal Prosecu- 
tions shall  con- 
sist. 


ThreeJudges  to 
concur  in  the 
sentence  of 
death. 


By  THE  KING  in  Council. 

« 

At  the  Court  at  Carlton  House,  iGth  September,  1822 :  Present,  ike 

King's  most  Excellent  Majesty,  in  Council* 

Whereas  His  Majesty  deems  it  necessary  to  provide  for  the  more 
speedy  administration  of  justice  in  criminal  offenceSi  committed  in 
the  island  of  Trinidad,  by  which,  whilst  his  Majesty  shall  afford  &- 
cilities  for  the  better  prosecution  of  offenders,  he  snail  at  the  same 
time  give  them  such  protection  as  an  equal  distribution  of  justice 
demands  ;  and  His  Majesty  being  desirous  to  extend  to  His  subjects, 
in  the  said  i^and,  such  parts  of  the  principles  and  practice  of  the 
criminal  law  of  the  United  Kingdom  as  the  present  condition  of  its 
inhabitants,  and  the  mixed  nature  of  its  population  appear  to  warrant : 
His  Majesty,  therefore,  by  and  with  the  advice  of  his  Privy  Councili 
is  pleased  to  order  and  declare,  and  it  is  hereby  ordered  and  declared, 
that  from  and  afler  the  publication  of  this  Otcler  in  the  said  island, 
the  following  Regulations,  which  His  Majesty  is  pleased  to  establish 
in  this  behalf,  shall  be  strictly  followed. 

I.  There  shall  be  established  in  the  Island  of  Trinidad,  the  fol- 
lowing tribunals  for  the  administration  of  criminal  justice,  viz. 

1.  A  Court  of  Criminal  Inquiry. 

2.  A  Court  for  the  Trial  of  Criminal  Prosecutions. 

3.  A  Court  of  Appeal  in  all  cases  of  Condemnation  to  Death. 

II.  The  said  tribunals  of  appeal  shall  be  vested  in  the  Governor, 
Lieutenant-Governor,  or  officer  administering  the  government  of 
the  island,  for  the  time  being,  assisted  by  the  Council  of  the  said 
island,  of  whom  three  shall,  with  the  Governor,  be  sufficient  to 
constitute  a  Court:  the  prosecutor  and  the  prisoner  being  heard 
verbally,  by  themselves  or  their  advocates,  on  a  day  to  be  fixed  for 
the  purpose,  within  one  week  afler  the  appeal  shall  have  been  en- 
tered, and  judgment  forthwith  given :  And  in  all  confirmations  or 
reversals  of  sentences  of  death,  three  concurrent  voices^  being  a 
majority  of  the  members  then  present,  shall  be  sufficient  to  warrant 
the  execution  or  reprieve. 

III.  The  Court  for  the  Trial  of  Criminal  Prosecutions  shall  con- 
sist of — 

The  Chief  Judge,  as  President ; 

The  Assessor  of  the  Governor ; 

The  Alcaldes  in  Ordinary ; 

And  the  -Escribanos  of  the  Civil  Tribunal  shall  act  in  the  same 
capacity  therein  ;  and  there  shall  be  an  Interpreter,  and  such  inferior 
officers  as  the  Governor  may,  from  time  to  time,  think  fit  to  appoint. 

IV.  Three  of  the  Judges  shall  concur  to  warrant  a  sentence  of 
death ;  and  every  sentence  of  the  said  Court  shall  be  signed  by  all 
the  Judges  of  the  same  who  shall  concur  therein ;  and  shall  be 
countersigned  by  an  Escribano  and  the  Interpreter. 
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V.  The  Tribunal  of  Criminal  Inquiry  shall  consist  of  a  Judge; 'an  Tribunil  dT 

Escribano,  who  is  ministerially  to  assist  the  Jud^e,  and  to  forward  Crimfaial  In- 

the  business  of  the  Court  by  every  exertion  in  his  power ;  a  Clerk ;  V^  *o  ««m* 

a  Porter,  and  a  competent  number  of  Alguacils  or  Constables ;  with  ^JlJl^  *^ 

the  following  salaries,  in  lieu  of  all  the  ordinary  fees,  to  be  paid  a^^u 

out  of  the  revenues  of  the  said  island,  and  to  be  charged  on  the  certtih  nlaiio. 
civil  establidiment  thereof,  viz. 


The  Judge 

-    £SO0O  (currency) 

Escribano 

800 

Clerk 

500 

Porter 

800 

Alguacils  —  One  white 

250 

Two  coloured,  at  sS200.  each 

400 

lliere  shall  also  be  an  Interpreter,  with  a  salary  of  1000/. ;  but  it 
shall  be  also  his  duty  to  attend  at  all  criminal  triaJs  whatever. 

VI.  This  tribunal  is  to  hold  and  exercise  the  authority  and  juris-  This  tribunal  to 
diction  of  a  Court  of  First  Instance,  to  take  cognizance  of  criminal  bold  jurisdiction 
ofiences  which  shall  be  inquired  into  in  the  following  manner  r—         of  •  Court  of 

VII.  Informations  of  criminal  offences,  shall  be  made  in  the  ^^.'"■^■°^'. 
country  to  the  nearest  Magistrate  or  Commandant,  and  in  the  town  lo^^^^ons^ 
of  Port-of-Spain  to  the  Chief  of  Police ;  but  it  shall  be  equally  lawful  the  First  In- 
to  report  the  same  to  the  Judge  of  Criminal  Inaniry.    In  the  former  stance. 

case  the  Magistrate  or  Chief  of  Police  shall  address  a  report  to  the 
said  Judge  or  to  his  Escribano,  sending  the  prisoner  ana  such  evi- 
dence as  shall  have  been  offered  or  obtained,  to  the  tribunal,  by 
the  Alguacil,  or  other  sufficient  custody,  and  the  prisoner  shall  be 
immediately  lodged  in  a  place  of  security,  which  shall  be  provided 
for  the  purpose,  and  not  in  the  gaol  or  common  prison ;  and  in  the 
temporary  absence  or  sickness  of  the  Judge  of  Criminal  Inquiry,  it 
shall  be  competent  for  any  other  Judge,  or  for  the  Attorney -General, 
to  order  the  prisoner  to  be  so  secured,  unless  he  shall  give  good  and 
sufficient  security  to  the  satisfaction  of  the  Judge,  or  of  the  Attorney 
General,  as  the  case  may  be,  for  his  appearance  to  answer  to  the 
offence  of  which  he  has  been  charged,  m  cases  in  which  security 
may  be  admissible,  and  immediately,  or  at  least  within  twenty-four 
hours  after  such  commitment,  the  Judge  of  Criminal  Inquiry  shall 
proceed  to  take  the  evidence  of  the  parties  against  the  prisoner, 
'making  those  diligences  therein  which  the  law  terms  pesquizas  and 
indagaciones,  and  in  the  taking  whereof  it  shall  not  be  necessary  for 
him  to  require  the  presence  of  an  Escribano,  except  in  taking  the 
declaration  of  the  prisoner,  which  the  Judge  shall  do  at  the  time 
he  thinks  most  conducive  to  the  ends  of  justice,  if  he  shall  deem  it 
necessary  at  all ;  but  no  oath  shall  in  any  case  be  administered  to 
the  prisoner ;  and  he  shall  not  at  any  time  be  compelled  or  per- 
suaded, but  every  prisoner  shall  be  allowed  to  give  his  own  account 
respecting  his  knowledge  of,  or  conduct,  concern,  or  participation 
in  the  offence  or  charges  alleged  against  him. 

VIII.  When  the  summary  information  shall  have  been  concluded,  RagnUrtioiit 
the  Judge  of  Criminal  Inquiry  shall  determine  on  the  course  to  be  wben  tbe  soin- 
pursued  either  of  prosecution  or  dismissal  of  the  complaint;  and  ^""^ "^°^|**" , 
incases  of  dismissal,  in  absence  of  full  proof,  but  in  which  there  bMnModudii. 
may  be  presumptions  against  the  accused,  the  said  Judge  of  Criminal 

Inquiry  may  order  the  prisoner  to  give  security  for  his  good  be- 
haviour ;  and  in  cases  of  voluntary  confession  b^  the  prisoner,  of 
the  matters  charged  against  him,  or  pf  prosecution  bemg  ordered 
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by  the  wd  Judge  of  Criminal  Inquiry,  the  information  shall  be 

passed  to  the  Attorney-General,  or  Law  Officer  of  tlie  Crown,  and 

the  prisoner  shall  be  notified  thereof  by  the  Judge  of  Criminal  In- 

^iry,  who  shall  call  upon  him  to  select,  within  two  days,  his  ad- 

▼ocate,,  if  he  ha$  the  means  of  employing  one ;  oj^,  in  defect  thereof, 

the  Judge  of  Criminal  Inquiry  shall  appoint  one  to  act  in  his  behalf; 

for  which  purpose  the  Escribano  rhalf  keep  a  list  of  the  advocates, 

that  they  may  be  appointed  to  such  duty  in  rotation  ;  and  they  shall 

exercise  the  same  free  of  charge,  except  in  capital  offences,  in  which 

they  will  be  allowed,  from  the  funds  that  may  be  assigned  to  this 

service  in  the  Court  of  Criminal  Trial,  their  fees  according  to  the 

subjoined  schedule* 

Prisoner  hiTing       IX.  The  Prisoner,  being  informed  of  the  prosecution  having  been 

been  informed     ordered,  will  be  committed  to  prison  by  an  order  of  the  Judge  of 

of  prowcudon     Criminal  Inquiry,  except  in  the  cases  herein-hefore  excepted.    The 

tobecommitted.  committal  shall  be  directed  to  the  Alguacil  Mayor,  who  shall  deliver 

the  party  accused  to  the  keeper  of  the  prison,  to  be  confined  in  such 
manner  and  place  as  the  said  Judge  shall  direct. 
Froeeeation  or  X.  Within  the  eighth  day  afler  that  the  prosecution  shall  have 
charp  tobefiled  been  ordered,  and  the  informations  passed  to  the  Attorney-General, 
widun  8  days,  ^^  La^  Officer  of  the  Crown,  the  prosecution  or  criminal  charge 
ihmd  ?tibe  '  ^^^'^  ^^  ^^^  ^^  ^^^  Court  by  that  officer,  and  a  copy  of  the  said 
prisoner  within  charge  shall  be  delivered  by  the  Escribano  of  the  Court,  to  the 
48  hours  after-  prisoner,  or  his  advocate,  within  forty-eight  hours  after  the  same  shall 
wards.  have  been  exhibited ;  to  which  prosecution  the  prisoner  shall  make 

answer,  setting  forth  the  nature  and  substance  of  such  objections  as 

he  shall  be  advised  to  make  at  his  trial ;  such  answer  ,to  be  filed  at 

least  two  complete  days  before  the  day  of  trial,  and  to  be  forthwith 

communicated  by  the  Escribano,  with  whom  the  same  is  to  be  filed, 

to  the  Attorney-General  or  Law  Officer  of  the  Crown. 

Within48  hours       XI.  Within  the  period  of  forty -eight  hours  after  the  filing  the 

afterwards  Che     prosecution,  the  Escribano  shall  take  care  to  obtain  from  the  Chief 

^^^**?^  ^       Judgedhe  nomination  of  the  day  of  trial,  which  shall  be  within  four- 

C^f  Judee^  teen  days  from  that  in  which  the  prosecution  was  filed,  unless  good 

nominadon  of     ^^^  sufficient  cause  be  shown  for  delay  ;  which  cause  shall  be  sub- 

trialfWhich  shall  mitted  to  and  decided  upon  by  the  Court  of  Criminal  Trial :  the 

bewidiini4        Escribano  shall  forthwith  notify  the  same,  by  writing  to  the  mem- 

day«,  unless,&c.  y^^^B  of  the  Court,  to  the  advocates  of  the  prosecution,  and  to  the 

prisoner ;  and  the  Alguacil  Mayor  shall  be  notified  to  demand  the 
prisoner  on  that  day,  and  to  conduct  him  into  the  presence  of  the 
Court,  and  during  the  continuance  of  the  trial  the  prisoner  shall  be 
under  the  custody  of  the  Alguacil  Mayor,  who  shall  be  at  liberty  to 
remand  him  to  the  prison,  with  the  permission,  or  by  order  of  the 
Court,  during  the  progress  of  the  trial,  or  the  adjournment  thereof, 
provided  such  adjournment  shall  not  exceed  fourteen  days. 
P»w*«^hig8  XII.  The  Court  being  assembled,  the  criminal  charge  or  act  of 

when  ^^^^  prosecution  shall  be  read  by  one  of  the  Escribanos  in  open  Court, 

and  afler  that,  the  answer  or  defence ;  and  then  the  summary  inform- 
ation, which  shall  have  been  deposited  with  the  Escribano  on  filing 
the  prosecution,  and  shall  have  been  seen  by  the  members  of  the 
Court  during  the  fourteen  days  assigned  as  the  interval  between  the 
prosecution  and  the  trial,  shall  be  brought  into  the  Court,  and  de- 
livered to  the  advocate  of  the  prosecutor :  who  having  been  heard 
in  support  of  the  prosecution,  the  witnesses  to  the  information  shall 
be  called,  and  being  sworn,  the  deposition  of  every  one  shall  be  read 
over  to  him,  and  if  necessary,  interpreted ;  and  it  shall  be  competent 
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to  a  witness  to  amend  or  alter  his  declaration,  with  consent  of  the 
Court,  and  an  Escribano  shall  take  such  alterations  in  writingi  or 
declare  the  ratification  by  the  witness  of  his  former  testimony ;  and 
such  witness  shall  then  be  examined  by  the  prosecutor  in  open  Court, 
and  be  cross-examined  by  the  advocate  of  the  prisoner ;  and  the 
advocate  of  the  prosecution  shall  be  allowed  to  put  such  further 
questions  to  him,  for  elucidation  of  the  evidence,  that  the  cross-exa- 
mination may  have  drawn  from  him,  as,  with  the  consent  of  the 
Court,  shall  be  necessary ;  and  such  examinations  and  cross-examin- 
ations shall  be  taken  down  in  writing,  as  the  same  respectively  pro- 
ceed, by  the  Escribano  of  the  Court. 

XIII.  When  the  evidence  for  the  prosecution  shall  have  been  Proceedings 
closed,'  the  advocate  of  the  prisoner  shall  state  the  nature  of  the  after  the  eri- 
defence  intended  to  be  submitted  to  the  Court;  and  the  witnesses  denceckwed. 
for  such  defence,  for  whose  appearance  an  order  shall  have  been 
issued,  upon  proper  application  by  the  Court  before  the  trial  com- 
mences, shall  be  separately  called  and  sworn  ;  and  each  havine  given 
his  testimony,  may  be  cross-examined  by  the  advocate  for  the  pro- 
secution, and  the  Court  may  order  the  witnesses  to  be  confronted  if 
it  shall  think  fit ;  and  the  same  advantage  shall  be  allowed  to  the 
advocate  of  the  prisoner,  to  put  such  further  questions  for  the  eluci- 
dation of  the  evidence,  which  the  cross-examination  may  have  drawn 
from  them,  as,  with  the  consent  of  the  Court,  shall  be  necessary ; 
and  the  evidence  for  the  prisoner  being  closed,  the  attorney-general 
or  advocate  for  the  prosecution  shall* be  heard  in  support  thereof; 
and  then  the  advocate  for  the  prisoner  shall  be  heard  in  answer  or 
defence ;  and  the  former  shall  have  the  right  of  reply  ;  and  the  ar- 
guments being  closed,  the  prisoner  shall  be  asked  if  he  has  aught  to 
allege  further  in  his  defence,  and  if  he  wishes  to  make  any  further 
defence,  he  may  then  be  heard. 

"XIV.  And  whereas  it  frequently  happens  that  offenders  escape  Onewkncw 
punishment  from  the  necessity,  according  to  the  existing  law,  of  onlynecetmr 
establishing  tlie  charge  against  the  party  accused,  by  the  direct  or  against  oflfeiid- 
positive  testimony  of  two  witnesses ;  It  is  therefore  hereby  ordered  ^'^ 
and  declared,  that  the  positive  or  direct  testimony  of  one  free,  cre- 
dible witness,  competent,  according  to  the  law  of  Bneland,  in  such 
cases,  and  supported  or  corroborated  by  circumstantial  evidence,  on 
the  oath  of  one  other  such  witness,  shall  be  held  sufficient  for  the 
proof  of  the  matter  or  ofience  charged,  and  the  conviction  of  the 
prisoner  ;  except  in  cases  of  perjury  and  treason,  in  which  the  pb-  Certain  excep- 
sitive  or  direct  testimony  of  two  such  witnesses  shall  be  required  for  tions. 
the  purpose  of  proof  or  conviction  :  Provided  always,  that  no  child 
shall  be  compelled  to  give  testimony  against  parent,  nor  parents 
against  their  children  ;  but  such  children  or  parents  may  be  permitted, 
Sf  willing,  so  to  testify :  and  provided  always,  that  the  question  of 
admissibility  or  competency,  and  the  credibility  of  all  witnesses,  be 
matter  for  the  consideration  and  determination  of  the  Court :  Pro- 
vided also,  that  in  all  criminal  cases  it  shall  be  in  the  discretion  of 
the  Court,  in  which  any  charge  is  depending,  to  admit  as  witnesses 
persons  not  free,  who  in  other  respects  would  be  competent,  ac- 
cording to  the  law  of  England,  to  give  evidence  in  such  cases. 

XV.  When  the  evidence  and  pleadings  shall  have  been  closed,  the  When  evidence 
President  of  the  Court  shall,  from  the  notes  which  he  shall  have  d<Med,Ae7^ 
taken  during  the  trial,  sum  up  the  evidence;  and  afterwards,  com-  «<!«"* of**» 
mencing  with  the  junior  member,  collect  the  opinion  of  the  Court,  y^p^^SSewL 
as  to  the  guiit  or  innocence  of  the  prisoner ;  which  shall  be  decided 
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by  a  plurality  of  the  voices  of  the  members,  who,  in  capital  cases, 
shall  all  be  bound  to  attend.  The  President  shall  then  either  declare 
the  prisoner  acquitted,  or  proceed  to  determine  with  the  Courts  the 
nature  and  extent  of  the  punishment  to  be  adjudged  to  the  prisoner, 
and  then  pronounce  sentence  accordingly :  ProTided  always,  that  it 
shall  be  lawful  in  all  cases  for  the  Court  to  retire,  for  the  purpose  of 
forming^  their  opinions  on  the  guilt  and  punishment,  or  acquittal  of 
any  prisoner ;  but  not  to  separate,  except  in  cases  of  capital  oflfenoes, 
in  which  case  the  Court  may  adjourn  for  any  term  not  exceeding 
four  days,  for  the  purpose  of  deliberation ;  and  the  sentence  being 

Eronounced,  shall  be  carried  into  execution,  by  warrant  under  the 
ands  of  the  members  of  the  Court  concurring  therein,  countersigned 
by  the  Escribanos  and  Interpreter,  and  directed  and  deliTered  to 
the  Alguacil  Mayor,  in  three  days,  from  the  time  that  the  same  was 
pronounced,  unless  appealed  from  within  the  twenty-four  hours  next 
ensuinff  the  delivery  ot  such  sentence. 
AppMb  from         XVl.  In  cases  in  which  an  appeal  is  made  against  a  sentence  of 
Court  of  Cri-  the  Court  of  Criminal  Trial,  such  appeal  shall  be  delivered  in  writing 
"P^^  kT^^!"  *®  *"  Escribano  of  the  said  Court ;  and  in  the  Appeal  Court  no  other 
ttontote made   ^^tten  proceedine  shall  be  admitted  but  the  records  of  the  pro- 
^"**^'         ceedings  had  in  the  Court  below,  signed  by  the  several  members 
who  have  assisted  and  concurred  therein ;  which  shall  be  forthwith 
delivered  to  the  Escribano  de  Camara,  who  shall  obtain  from  the 
Governor  the  appointment  of  a  day,  within  the  term  assigned,  for 
hearing  the  appeal,  and  notify  the  same  to  the  Council,  as  wdl  as 
to  the  advocates  of  the  prosecution  and  of  defence ;  and  also  to 
the  prisoner,  and  to  the  Alguacil  Mayor,  who  shall  attend  with  the 
prisoner  as  directed  in  the  trial. 
IMrectioiis  M  XVII.  The  proceedings  in  the  Court  of  Appeal  shall  consist  in 

to  proceedbgs    reading  the  informations  and  the  evidence,  as  taken  in  writing  1^ 
AiSUl"'"' ^  ^^®  Escribano  ;  the  advocate  for  the  appellant  shall  then  be  heard, 
^'^^^  and  the  Attorney-General  or  advocate  for  the  prosecution  in  answer, 

and  the  advocate  of  the  appellant  in  reply,  and  the  Court  shall  then 
^ive  sentence,  which  shall  be  executed  at  such  time  and  place  as 
the  court  shall  order. 
Fkomo  fornv-       Provided  always,  that  nothing  contained  in  this  order  shall  extend 
ing  the  rights      or  be  construed  to  extend  to  prevent  or  restrain  the  said  Governor 
of  the  Crown,     from  exercising  the  powers  and  authorities  in  him  vested,  in  and  by 

the  commission  granted  by  virtue  of  His  Majesty's  Letters  Patent, 

under  the  Great  Seal  of  the  United  Kingdom,  where  he  shall  see 

cause,  or  shall  judge  any  offender  or  offenders  in  criminal  matters, 

or  for  any  fines  or  forfeitures  due  unto  His  Majesty,  fit  objects  of 

His  Majesty's  mercy,  to  pardon  all  such  offenders,  and  to  remit  all 

such  ofiiences,  fines,  and  forfeitures,  treason  and  wilful  murder  only 

excepted ;  and  in  such  last  cases,  upon  extraordinary  occasions,  to 

grant  reprieves  to  the  offenders  until  His  Majesty's  royal  pleasure 

shall  be  known  therein. 

Clause  for  the         XVIII.  And  for  the  more  effectual  suppression  of  petty  thefts  and 

moreeffiectusl      offences,  within  the  town  of  Port-of-Spain,  and  the  suburbs  thereof, 

"^JJ'^^S?  *^     ^  ^^^  same  may  be  now,  or  hereafter  be  limited,  the  Alcaldes  in 

w^n  the  town  Ordinary  shall  by  turns,  two  days  in  elich  week,  or  oftener  if  it  shall 

of  Po(t.of-         be  by  the  said  Governor  deemed  necessary,  sit  in  open  Court,  for 

the  hearing  and  determining  of  all  such  petty  thefts,  assaults, 
breaches  of  the  peace,  contraventions  of  the  police  laws  and  regu- 
lations, and  all  similar  misdemeanors  as  by  the  Chief  of  Police,  or 
by  his  assistants,  shall  be  brought  before  them  ;  and  the  Alcalde  shall 


APPENDIX  F.  429 

hme  power  and  authority  to  adjudge  the  prisoner,  on  a  verbal  and 
summary  hearing  being  had  of  the  parties  m  the  prisoner's  presence, 
Co  a  fine  not  exceeding  thirty  pounds  current  money  of  the  said 
island,  or  to  imprisonment,  for  any  term  not  exceeding  two  months, 
.with  or  without  hard  work  during  such  imprisonment ;  or  to  work 
in  chains  in  cleaning  the  streets,  or  other  public  work,  for  any  time 
not  exceeding  the  like  term,  or  to  corporal  punishment ;  taking  care, 
'however,  that  if  in  the  verbal  hearing  the  offence  shall  appear  to 
deserve  public  prosecution,  that  the  parties  be  immediately  taken 
hcifore  the  Judge  of  Criminal  Inquiry. 

XIX.  If  however  in  any  cases  of  free  persons  which  the  Alcalde  pnmio  in  ft- 
ahall  think  fit  to  determine,  corporal  punishment  shall  be  adjudged  vour  of  free 
.to  the  offence,  the  prisoner  on  his  being  convicted  shall  be  committed  penou. 

to  the  gaol,  there  to  abide  the  next  ensuing  monthly  gaol-meeting  of 
the  magistrates,  who  may  order  such  punishment  by  stripes,  not 
exceeding  forty  in  number,  or  solitary  confinement,  or  hard  labour 
with  or  without  chains,  as  the  offence  may  demand,  for  any  period 
not  exceeding  three  months;  and  in  these  cases,  the  Chief  of  Police 
•ihall  assemble  the  witnesses,  and  the  gaol  attorney  shall  act  in  be- 
half of  the  prisoner ;  and  the  whole  shall  be  conducted  verbally  and 
summarily  before  the  magistrates ;  but  the  case  shall  be  entered  in 
the  gaol  registry,  and  the  order  of  the  magistrates  upon  the  same 
bj  the  gaol  attorney. 

XX.  And  for  the  more  effectually  ensuring  the  attendance  of  wit-  witneuet  maj 
ruesses  in  the  Courts,  it  is  further  ordered,  that  all  witnesses,  whether  be  dted  m  in 

for  the  prosecution  or  for  the  prisoner,  shall  be  named  and  cited  in  <^^  cauiet. 
.the  same  manner  and  form,  and  shall  be  subject  to  the  same  com- 
pulsory process  and  penalties  as  is  provided  in  cases  of  civil  causes 
'ID  th^  sixth  clause  o£  His  Majesty's  Order  in  Council,  bearmg  even 
,4kUe  herewith,  for  regulating  the  proceedings  in  civil  causes.  _  ,     or  rri 

XXL  The  Judge  of  Criminal  Inquiry  is,  with  the  officers  of  his  ^^  Inquiry 
.  Court  to  attend  thereat  daily  throughout  the  year,  except  on  Sun-  and  hisOffioenI 
d^s,  Christmas-day,  and  Good  Friday,  or  on  such  days  as  he  may  aratositdaUy, 
sit  in  the  Civil  Court,  or  unless  prevented  by  sickness :  He  is  re- 
sponsible for  the  order  and  regularity  of  the  records  and  books  of 
registry  of  offences  brought  before  him ;  and  he  is  to  be  sworn  before 
the  Governor  in  Council,  to  the  due  administration  of  justice,  with- 
out fear,  favour,  enmity,  or  affection,  and  that  he  will  not  take  any 
fee,  perquisite,  or  other  reward  in  the  execution  of  his  office,  than 
His  Majesty  shall  appoint  for  him,  and  the  officers  attached  to  his 
tribunal  shnll  be  sworn  to  their  respective  duties  in  the  like  manner. 

XXII.  And  all  laws  and  customs  tending  to  impede  the  free  «nddllawiob- 
oxercise  of  the  authorities  conferred  by  these  regulations  and  orders,  ^'^   * 

or  any  privilege  to  the  contrary  of  any  thing  that  is  herein-before 
ordained  and  declared,  shall  be,  as  the  same  are  hereby,  repealed 
and  annulled. 

XXIII.  And  whereas  it  may  be  necessary  and  tend  to  the  more  ^^fcosti  of 
perfect  attainment  of  justice,  that  Courts  of  Criminal  Trial  should  be 
held  in  other  parts  of  the  said  island,  as  well  as  in  the  town  of  Port- 
of-Spain,  it  shall  be  lawful  for  the  Governor  exercising  the  powers 
of  the  Royal  Audience,  to  order  and  appoint  the  same  from  time  to 
time,  as  he  may  think  fit ;  as  well  as  to  provide  for  the  expences  of 
the  same :  and  as  regards  the  inquiry  into  criminal  offences,  it  is 
hereby  ordered  and  declared.  That  nothing  herein-before  ordered, 
shall  tend  to  prevent  the  Judse  of  Criminal  Inquiry  from  proceeding 
to  any  part  oi  the  said  island  where  an  offence  may  be  committco. 
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for  the  purpose  of  taking  those  immediate  examinatibns  and  diligen- 
ces which  the  law  prescribes  for  the  purposes  of  substantial  justice ; 
and  in  all  such  cases,  it  shall  be  lawful  for  the  Governor  to  remiburse 
to  the  said  Judge,  and  to  his  officers,  the  bon&  fide  expenses  incurred 
by  them,  out  of  the  revenues  of  the  said  island,  provided  such  ex- 
penses be  just  and  reasonable,  and  be  approved  in  the  Tribunal  of 
the  Royal  Audience. 
Cortidn  fees  e»-  XXIV.  And  whereas  by  the  Order  in  Council,  bearing  date  the 
tabliafaedatto  sixteenth  day  of  December,  1814,  and  duly  proclaimed  m  the  said 
^^nal  proee-  jgiand^  [^  ^ag  ordered  and  directed,  that  the  cognizance  of  all  cri- 
minal offences  not  provided  for  or  made  punishable  by  the  several 
Mutiny  Acts  passed,  and  to  be  passed  at  any  time  ther^tfter,  by  the 
Parliament  of  the  United  Kingdom  of  Great  Britnin  and  Ireland,  of, 
and  with  which,  any  persons  serving  in  His  Majesty's  regular  army, 
and  stationed  in  the  said  island  of  Trinidad,  might  be  charged  and 
accused,  or  suspected,  should  from  such  time  exclusively,  belon|[, 
and  appertain  to  the  Governor  and  Commander-in-Chief  of  the  said 
island  of  Trinidad  for  the  time  being,  or  the  Lieutenant-Governor  of 
the  same,  accompanied  by  his  assessor,  and  to  no  other  tribunal ; 
And  whereas  it  is  proper  to  extend  the  benefit  of  this  Order  to  that 
class  of  His  Majesty's  subjects,  it  is  therefore  hereby  ordered  and 
declared,  that  the  cognizance  of  all  offences  whatsoever  of  a  criminal 
nature,  except  such  as  are  provided  for,  and  made  punishable  by 
the  Mutmy  Act,  in  force  for  the  time  being,  with  which  any  officer, 
non-commissioned  officer,  or  soldier  belonging  to  His  Majesty's 
forces,  serving  in  the  said  island,  or  any  retired  officer  or  soldier 
receiving  any  pension,  allowance,  or  subsistence  from  His  Majesty, 
and  residing  and  being  in  the  said  island,  shall  from  and  aft^  the 
•promulgation  of  this  Order,  in  the  said  isliyid,  appertain  and  belong 
to  the  Courts  of  Criminal  Inquiry,  and  of  Criminal  Trial,  to  be  es- 
tablished under  this  Order ;  and  it  is  hereby  declared,  that  so  much 
of  the  said  Order  of  the  16th  of  December,  1814,  as  is  herein-before 
recited,  is  hereby  repealed. 

SCHEDULE  of  FEES  to  be  taken  in  Public  Criminal  Prosecutions. 


The  Attomet/"  General  as  Promoter  Fiscal^ 

For  his  Act  and  Charge  of  Prosecution 
For  his  Attendance  in  Court 

The  Advocate  of  the  Prisoner, 
For  his  Fee  .  -  -  - 

For  his  Attendance  in  Court 

The  Escribano  of  the  Trial  or  of  the  Appeal  Court, 

For  each  Notification  ... 

For  every  other  Diligence 
For  the  Copy  of  the  Prosecution,    for  every  SO 
Words  -  -  -  -  -020 

The  Fees  of  Court,  of  which  a  Schedule  shall  be  prepared  by  the 
Governor,  and  approved  by  the  Secretary  of  State,  to  be  paid  into 
the  Treasury  of  the. Colony,  and  applied  in  aid  of  the  establishment 
of  the  Tribunal  of  Criminal  Inquiry.    And  the  Right  Honourable 


Trinidad 

1  cuncDcj. 

£ 

f. 

d. 

. 

10 

0 

0 

- 

10 

0 

0 

« 

15 

0 

0 

- 

10 

0 

0 

^ 

0 

5 

0 

- 

0 

10 

0 

APPENDIX  G.  4S1 

Eirl  Bathurat,  one  of  H»  A^ajesty^s  Principal  Secretaries  of  State, 
is  to  give  the  necessary  directions  herein  accordingly. 

JAMES  BULLER, 
A  True  Copy. 
Aretas  William  Young, 

Administering  the  Government. 
Goremment  House, 
TVSnidad,  16th  January,  1823. 

GOD  SAVE  THE  KING. 
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(l.  s.) 

At  the  Court  at  Carlton  House,  the  IQth  of  March,  1824:  Present, 
the  Kings  most  Excellent  Majesty,  in  Council, 

1.  Whereas  it  is  necessary  that  provision  should  be  made  for  the 
religious  instruction  of  the  Slaves  in  His  Majesty's  island  of  Trinidad, 
and  for  the  improvement  of  their  condition :  And  whereas  the  Pro- 
curador  Syndic  of  the  Cabildo  of  the  town  of  Port-of-Spain  in  the 
said  island,  hath  hitherto  performed  the  duties  of  the  office  of  pro- 
tector and  guardian  of  Slaves  in  the  said  island,  and  it  is  expedient 
that  the  said  office  should  be  more  fully  established,  and  that  the 
duties  thereof  should  be  more  clearly  ascertained,  and  that  provision 
should  be  made  for  the  support  thereof:  His  Majesty  is  therefore  procunulor  ' 
pleased,  by  and  with  the  advice  of  his  Privy  Council,  to  order,  and  Syndic  of  the 
It  is  hereby  ordered,  that  the  Plrocurador  Syndic  of  the  Cabildo  of  Cabildo  con 
the  town  of  Port-of-Spain  aforesaid,  shall  be,  and  he  is  hereby  con-  finned  m  pro. 
finned  in  his  said  office  of  protector  and  guardian  of  Slaves :  And  ^*^^gfT 
that  as  such  protector  of  and  guardian  of  Slaves  he  shall  receive  and  witibsuchfldbry 
be  paid,  at  the  time  and  in  the  manner  herein-after  mentioned,  such  at  H.  M.  may 
salary  as  His  Majesty  shall  be  pleased  to  appoint ;  and  that  such  appoint, 
salary  shall  commence  from  and  after  the  twenty-fourth  day  of  June»  Appointment  to 
in  the  present  year  one  thousand  eight  hundred  and  twenty-four,  and  Sa^^^*"" 
that  on  or  before  that  day,  if  possible,  or  if  not  tlien,  so  soon  after-  jg^^      '"'^ 
wards  as  conveniently  may  be,  the  said  protector  and  guardian  of 
Slaves  shall  appear  before  the  Governor,  or  Acting  Governor  for  the 
time  being,  of  the  said  island,  and  in  his  presence  shall  take  and  sub- 
scribe an  oath  in  the  following  words,  that  is  to  say :  — 

'*  I,  A,  B,  do  swear,  that  I  will,  to  the  best  of  my  knowledge  and  His  oath  of 
<'  ability,  faithfully  execute  and  perform  the  duties  of  the  office  of  office. 
^  protector  and  guardian  of  slaves  in  the  island  of  Trinidad,  with- 
"  out  fear,  ^vour,  or  partiality.  —  So  help  me  GOD/' 

Provided  nevertheless,  and  it  is  hereby  ordered.     That  nothing  offices  of  Sjn- 
herein  contained  shall  extend  to  prevent  His  Majesty  firom  disuniting  die  andpro- 
the  office  of  protector  and  guardian  of  Slaves  from  the  office  of  tester  of  Slafet 
Procurador   Syndic  aforesaid,  and  from  appointing  a  distinct  and  nw^dis- 
separate  officer  to  act  as,  and  be  the  protector  and  guardian  of  Slaves,  ^"^'^^ 
in  case  His  Majesty  shall  see  fit  so  to  do. 
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Froieciar  to  %  And  it  is  hereby  further  ordered.  That  the  said  protector  and 

keep  an  office  guardian  of  Slaves  shall  establish  and  keep  an  office  in  the  town  of 
ifai^^'^iu^  rort-of-Spain,  in  the  said  island,  and  shall  regularly  attend  at  such 
wSmw  tmirS^  office  on  such  days,  and  during  such  hours  of  the  day,  as  the  Go- 
"^^^  vemor  or  Acting  Governor  of  the  said  colonv,  by  any  general  or 

special  orders  to  be  by  him  from  time  to  time  issuejiy  may  appoint ; 
To  keep  hb  and  shall  at  such  office,  and  not  elsewhere,  keep,  deposit,  and  pre- 
papcn  at  the  serve  the  several  records,  books,  papers,  and  writings  herein-after 
office.  directed  to  be  kept  by  him. 

Ph>iecior  not  S.  And  it  is  further  ordered,  That  the  said  protector  and  guardian 
to  have  any  in-  of  Slaves  shall  not  be  the  owner  or  proprietor  of  any  plantation  situate 
•?*|*^J^y  within  the  said  island,  or  of  any  Slaves  or  Slave  employed  or  worked 
^5?*""'^  upon  any  plantation,  or  in  any  kind  of  agriculture,  and  shall  not  have 
in  any  mort-  ^"7  share  or  interest  in,  or  any  mortgage  or  security  upon,  any  such 
gage^  and  not  plantation,  Slaves  or  Slave,  and  shall  and  is  hereby  declared  to  be  in- 
actaeattaney,  competent  to  act  as,  or  be  the  manager,  overseer,  agent,  or  attorney 
■■■f*8«>*^  of,  for  or  upon  any  plantation  or  estate  within  the  said  island,  or  to 
^~^*l"jJ*  act  as  the  guardian,  trustee,  or  executor  of  any  person  or  persons, 
^Sm!^^  having,  or  being  entitled  to,  any  such  plantation,  or  any  Slaves,  or 
Mcor  He  Slave ;  and  in  case  any  such  protector  and  guardian  of  Slaves  within 
wbip  or  iii  the  said  island  shall  have,  acquire,  hold,  or  possess,  either  in  his  own 
IHSi'fc?*"*"*  "S^^>  ^^  ^^  ^^^  right  of  his  wife,  or  in  trust  for  any  other  persons  or 
flkfliif  to  for-  P^'^^^'  ^'^y  plantation  situate  within  the  said  island,  or  any  Slaves  or 
Ait  hie  office.     ^^  Slave  employed  or  worked  upon  any  plantation,  or  in  any  kind  of 

agriculture,  or  any  share  or  interest  in,  or  any  mortgage,  or  securiqr 
upon  any  such  plantation,  or  Slaves  or  Slave,  or  shall  act  as  sudb 
manager,  overseer,  agent,  attorney,  guardian,  trustee,  or  executor  as 
aforesaid,  he  shall  thenceforth,  deJactOf  cease  to  be  such  protector 
and  guardian  of  Slaves  as  aforesaid,  and  forfeit  such  his  salary ;  and 
some  other  fit  and  proper  person  shall  forthwith  be  appointed  to  suc- 
ceed to  the  said  office.    Provided,  nevertheless,  that  all  acts  which 
may  be  done  by,  or  by  the  order  of,  any  such  protector  and  guardian 
of  Slaves,  aflcr  any  such  avoidance  as  aforesaid  of  such  his  office,  and 
before  the  same  shall,  by  public  notice  in  the  Gazette  of  the  said 
island,  be  declared  void,  shall  be  as  valid  and  effectual  in  the  law  as 
if  no  such  avoidance  of  office  had  occurred. 
Protector  to  re-       4.  And  it  is  further  ordered,  That  the  said  protector  and  guardian 
nde  and  not       of  Slaves  shall  be  resident  within  the  island,  and  shall  not  quit  the 
Jj'I^Vj^'*^*       same  without  a  special  licence  to  be  granted  for  that  purpose  by  His 
•pedal  cence.    ^gjgg^y^  through  one  of  his  Principal  Secretaries  of  State,  or  by  the 

Governor  or  Acting  Governor  for  the  time  being  of  the  said  island : 
Jjevn  limited  and  no  such  licence  shall,  in  any  case,  be  granted  for  any  time  ex- 
to  three  months  ceeding  three  months,  nor  shall  any  such  licence  be  granted  by  any 
at  a  time.  guch  Governor  or  Acting  Governor  as  aforesaid,  unless  it  shall  be 

made  to  appear  to  him,  on  the  oath  of  some  medical  practitioner,  that 
such  absence  is  necessary  for  the  recovery  of  the  health  of  the  said 
protector  and  guardian  of  Slaves. 
In  caae  of  tb^        5.  And  it  is  further  ordered.  That  upon  the  death  or  resignation 
cancy  Governor  of  the  said  protector  and  guardian  of  Slaves,  or  in  the  event  of  his 
to  appoint.         sickness,  or  other  bodily  or  mental  incapacity,  or  during  his  tempo- 
rary absence  from  the  said  island,  it  shall  be  lawful  for  the  Governor 
or  Acting  Governor  to  nominate  and  appoint  some  other  fit  and  pro- 
Deputy  to  re-    per  person  to  act  as  the  deputy  for  the  said  protector  and  guardian 
ceire  tuch  pro-   of  Slaves,  until  his  Majesty's  pleasure  shall  be  known  ;  and  the  said 
PJJJ^"  ^^(^.    deputy  shall  receive  such  allowance,  to  be  deducted  from  and,  out  of 
mw^     "   the  salary  of  the  said  protector  and  guardian  of  Slaves,  as  the  Go- 
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Ternor  or  Acting  Gorernor  for  the  time  being  of  the  said  island  shall  "«  one  to  act  at 
be  pleased  to  appoint.     Provided  always,  that  no  person  shall  be  ^^"^  ^ 

*^»   .    -t         i_*^*  ^     ^  ^  "^L  J        ..  /•  •11-       cannot  act  as 

sq>pointed,  or  be  competent  to  act  as  such  deputy  as  aforesaid,  who.  Principal, 
according  to  the  provisions  of  this  order,  would  be  incompetent  to 
act  as  the  protector  and  guardian  of  Slaves.    Provided  also,  that  the  Principal  to 
protector  and  guardian  of  Slaves  in  the  said  island  shall  at  all  times  i^^orm  Ins 
perform  his  duty  in  person,  and  not  by  deputy,  except  only  in  cases    "*^  "*  person, 
m  which  the  Governor  or  Acting  Governor  of  the  said  island  is  here- 
inbefore authorized  to  appoint  a  deputy  for  that  purpose. 

6.  And  it  is  hereby  further  ordered.  That  the  said  protector  and  Pn^wiar  u>  be 
guardian  of  Slaves  shall  be,  and  he  is  hereby  declared  to  be,  a  magis-  ■  ^S^"*"^^ 
tnte  in  and  for  the  said  island  of  Trinidad ;  and  all  such  powers  and  ][^co,S^JSJ^ 
aathorities  of  what  nature  or  kind  soever  as  are  now  by  law  vested  in 
the  Commandants  of  the  several  quarters  of  the  said  island,  for  the 
maintenance  of  the  public  peace  and  good  order,  shall  be,  and  the 
same  are  hereby  vested  in  the  said  protector  and  guardian  of  Slaves, 
to  be  by  him  exercised  throughout  each  and  every  quarter  of  the 
laid  island. 

?•  And  it  18  hereby  further  ordered.  That  the  Commandants  of  Commandants 
the  several  quarters  within  the  said  island  shall  be,  and  they  are  pJ^J^^iJ^*^ 
hereby  declared  to  be,  assistant-protectors  and  guardians  of  Slaves,  in  to  aid  and  assist 
their  several  and  respective  quarters;  and  the  said  Commandants  Protector, 
shall,  and  are  hereby  required,  in  their  several  and  respective  quar- 
ters, to  be  aiding  and  assisting  the  protector  and  guardian  of  Slaves 
in  the  execution  of  the  powers  hereby  committed  to  him ;  and  for 
that  purpose  to  obey  and  carry  into  execution  such  lawful  instruc- 
tions as  they  may  from  time  to  time  receive  from  him,  about,  or  in 
relation  to,  the  matters  herein  mentioned,  or  any  of  them. 

8.  And  it  is  hereby  further  ordered,  That  in  all  actions,  suits,  and  In  any  action 
prosecutions,  which  may  at  any  time  hereafter  be  brought  or  com-  ^^^^  ^^ 
menced  in  any  tribunal  or  court  of  justice  within  the  said  island,  orlmposing  ba'- 
wherein  any  Slave  may  be  charged  with  any  offence  punishable  by  niahment,  or 
death  or  transportation,  or  wherein  any  question  may  arise  as  to  the  any  question  of 
right  of  any  alleged  Slave  to  freedom,  or  wherein  any  person  may  be  freedom,  or 
charged  with  the  murder  of  any  Slave,  or  with  any  offence  against  s,"J^*^°|j^^g., 
the  person  of  any  Slave,  or  wherein  any  question  may  arise  respect*  right  of  pro- 
iDff  the  right  of  any  Slave  to  any  such  property  as  he  or  she  is  here-  perty,  notice 
after  dedared  competent  to  acquire ;  then,  and  in  every  such  case,  to  be  given  to 
such  notice  shall  be  given  to  the  protector  and  guardian  of  Slaves  of  Protector,  who 
ercry  such  action,  suit,  or  prosecution,  as  according  to  the  law  of  the  ^^  attend  the 
said  island  would  be  given  to  the  said  Slave,  if  he  or  she  were  of  free 
condition.    And  the  protector  and  guardian  of  Slaves  shall,  and  is 
hereby  required  to  attend  the  trial  or  nearing;  and  all  other  the  pro- 
ceedings in  every  such  action,  suit,  or  prosecution,  as  the  protector 
of  siich  Slave,  and  on  his  or  her  behalf,  and  to  act  therein  in  such 
manner  as  may  be  most  conducive  to  the  benefit  and  advantage  of 
any  such  Slave. 

9-  And  whereas  His  Majesty  hath  been  graciously  pleased  to  Whenever 
intimate  his  intention  to  make  effectual  provision  for  the  religious  Sj^^'^^j 
instruction  of  the  Slaves  in  the  said  island  of  Trinidad  ;  and  it  will  be  _     ?  ?    i.  . 
proper  and  necessary,  so  soon  as  such  His  Majesty  s  intentions  can  be  ^j^  religious 
carried  into  effect,  that  Sunday  markets  should  be  utterly  abolished  instruction  of 
throughout  the  said  island ;  and  it  is  therefore  hereby  further  ordered.  Slaves,  Gov. 
that  it  shall  and  may  be  lawful  for  the  Governor  or  Acting  Govenior  |j>  ''^**^2!J"' 
for  the  time  being,  of  the  said  island,  and  he  is  hereby  reijuircd,  in    ^^     " 
bedience  to  any  instruction  which  may  for  that  purpose.be  issued  by 
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Ordiiuuiceof 
IGth  of  Nov. 
1823,  con- 
firmed. 


His  Majedty,  through  one  of  hk  Principal  Secretaries  of  State,  to 
issue  a  proclamation  in  His  Majesty's  name,  for  the  discontinuance 
of  all  markets  throughout  the  said  island  on  the  Sunday ;  and  so  soon 
as  such  proclamation  shall  have  been  issued,  all  Sunday  markets  shall 
forthwith  cease,  and  be  absolutely  unlawful.    And  in  any  such  pro- 
clamation  the  said  Governor  or  Acting  Governor  shall  and  may,  and 
is  hereby  authorized  to  make,  all  such  rules  and  regulations  as  may 
be  necessary  for  the  effectual  suppression  of  such  markets,  and  to 
impose  such  penalties  as  may  be  requisite  for  giving  effect  to  any 
such  rules  and  regulations.     And  whereas  a  certain  proclamation  or 
ordinance  was,  on  the  16th  dav  of  November,  1823,  issued  by  the 
Governor  of  'the  said  island  of  Trinidad,  whereby  it  was,  and  is 
ordered  and  declared,    **  That  from  and  afWr  the  first  day  of 
<<  December  then  next,  the  market  holden  in  the  town  of  the  Port 
<'  of  Spain  for  the  sale  of  meat,  vegetables,  and  other  provisions  on 
*^  Sundays,  and  all  other  markets  to  be  holden  on  the  Sabbath  day 
<<  throughout  the  island,  should  be  limited  to  the  hour  of  ten  o'clock 
''  in  the  forenoon,  and  that  due  warning  should  be  given  by  the 
**  ringing  of  a  bell  at  half-past  nine  o'clock,  to  all  persons  to  prepare 
to  depart ;  and  tliat  from  and  atler  tlie  hour  of  ten  in  the  forenooa, 
no  person  or  persons  whatsoever  shall  remain  therein,  or  publicly 
shew  forth,  or  expose  for  sale,  any  meat,  poultry,  vegetables,  pro- 
visions, fruits,  herbs,  wares,  merchandise,  goods,  or  effects,  on  the 
Lord's  day,  after  the  hour  of  ten  o'clock  aforesaid ;  upon  pain  that 
every  person  guilty  of  a  disobedience,  or  non-conformance  of  this 
order,  shall  forfeit  the  goods  and  effects  so  exposed  for  sale,  or  on 
refusing  to  quit  the  place,  forfeit  the  sum  of  ten  shillings.    And  it 
is  by  the  said  ordinance  further  ordered,  that  if  any  person  or 
persons  shall  offend  in  these  premises,  it  shall  be  lawtul  for  the 
chief  of  the  police,  or  his  assistants,  or  the  clerk  of  the  market,  or 
any  Alguacil  or  Constable;   and   they  are  respectively  thereby 
required  to  seize  the  goods  exposed  for  sale,  and  cause  them  to 
be  taken  before  any  Judge  or  Magistrate,  or  any  regidor  of  the 
cabildo,  who,  upon  view  of  such  goods  so  exposed,  shall  order  the 
same  to  be  sold  forthwith,  and  the  proceeds  thereof  to  be  applied 
and  disposed  of  as  follows ;  that  is  to  say,  one  third  to  the  informer, 
and  the  remainder  to  such  pious  or  charitable  purposes,  and  in 
**  such  manner  as  the  Magistrate  or  Justice  ordering  the  sale  shall 
'<  determine.     And  it  is  by  such  ordinance  further  ordered,  that  in 
like  manner,  any  person  refusing  to  quit  the  market-place  may  be 
apprehended  by  the  authorities  aforesaid,  who  are  authorized  and 
required  to  demand  the  penalty  thereinbefore  provided;  and  in 
default  of  payment  to  commit  the  offender  for  twenty -four  hours' 
imprisonment.     And  it  is  by  the  said  ordinance  provided,   that 
nothing  therein  contained  shali  extend  to  the  prohibition  of  dressing 
or  selling  meats  in  inns  or  victualling  houses,  nor  to  the  sale  of  fim 
at  the  fish-house,  provided  the  same  do  not  take  place  during  the 
hours  appointed  and  set  apart  for  divine  service.    And  it  is  by  the 
said  ordinance  noticed  and  set  forth,  that  the  limitation  therein- 
before declared,  respecting  the  markets  to  be  holden  on  Sundays, 
may  not  afford  sufficient  time  for  the  sale  of  the  articles  and  pro- 
visions necessary  for  the  consumption  of  the  inhabitants ;  and  it  i« 
therefore  thereby  ordered,  that  Thursday  be  also  a  market-day, 
on  which  free  persons  are  invited  to  attend,  so  as  to  lessen  the 
number  of  persons  resorting  to  the  market  on  Sundays,  which  is 
especially  retained  for  the  due  and  reasonable  encouragement  of 
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^  the  Slave  population  in  habits  of  industry ;  and  as  it  may  not  oc- 
'<  caaionally  be  inconvenient  for  proprietors  to  permit  their  Slaves  to 
*'  brinff  the  produce  of  their  labour  to  market  on  another  day  than 
**  Sunday,  the  day  of  Thursday  in  each  week  is  thereby  declared  to 
^  be  a  market-day  in  future.  And  it  is  by  the  said  ordinance  further 
**  ordered,  that  when,  and  as  soon  as  the  same  may  be  found  prac- 
^  ticable,  the  market  on  Sundays  will  be  further  limited  to  the  hour 
**  of  nine  in  the  forenoon  of  the  said  day."  And  whereas  it  is  ex- 
pedient that  the  said  order  or  proclamation,  of  the  16th  of  November, 
182S,  should  continue  and  be  in  force  throughout  the  said  island,  in 
the  mean  time,  and  until  such  proclamation  as  aforesaid  should  be 
inued  for  the  absolute  and  total  abolition  of  Sunday  markets ;  it  is 
therefore  hereby  ordered,  that  the  said  ordinance  or  proclamation, 
of  the  16th  of  November,  1823,  shall  be,  and  the  same  is  hereby 
confirmed.  And  that  the  said  ordinance  shall  be,  and  continue  in 
force  within  the  said  island,  until  a  proclamation  shall  be  issued  in 
manner  aforesaid,  for  the  total  abolition  of  Sunday  markets  therein. 

10.  And  it  is  hereby  further  ordered,  that  if  any  person  or  per-  Any  person 
aons  within  the  said  island  shall  work  or  employ  any  Slave,  at  any  compelliDg  a 
time  between  the  time  of  sunset  on  any  Saturday,  and  sunrise  on  any  ^1^^  n^r- 
Monday,  or  shall,  during  that  period,  procure,  induce,  or  compel  any  ^y  erening 
Slave  to  perform  or  engage  in  any  labour  for  the  profit  or  advantage  and  Monday 
of  his  or  her  owner,  manager,  or  employer,  the  person  or  persons  so  morning,  fot 
ofeiding  shall  incur  and  become  liable  to  a  fine  not  exceeding  fifty,  benefit  of 
DOT  less  than  five  dollars ;  Provided,  nevertheless,  that  nothing  herem  ^^I's^^i^ 
«mtained  shall  extend,  or  be  construed  to  extend,  to  any  work  or  i^n  •  attend-' 
labour  which  any  Slave  may  perform  on  Sunday  in  the  necessary  ance  on  families 
attendance  upon  the  person,  or  in  the  family  of  his  or  her  owner  or  and  care  of 
employer,  or  in  the  necessary  and  unavoidable  preservation  of  the  ®***^  rewnred. 
cattle  or  live  stock  upon  any  plantation. 

11.  And  it  is  further  ordered  and  declared.  That  it  is,  and  shall  Illegal  to  carry 
henceforth  be,  illegal  for  any  person  or  persons  within  the  said  island  ^y  ]^^P»  <^ 
of  Trinidad,  to  carry  any  whip,  cat,  or  other  instrument  of  the  like  *^  inthefieldi 
nature,  while  superintendmg  the  labour  of  any  Slaves  or  Slave  in  or 

upon  the  fields  or  cane  pieces  upon  any  plantation  within  the  said 
lalaod,  or  to  use  any  such  whip,  cat,  or  other  instrument  for  the  pur- 
pose of  impelling  or  coercing  any  Slaves  or  Slave  to  perform  any  or  to  use  such 
labour  of  any  kind  or  nature  whatever,  or  to  carry  or  exhibit  upon  ^^^  impelling 
any  plantation,  or  elsewhere,  any  such  whip,  cat,  or  other  instrument  ^™"*^ 
of  the  like  nature,  as  a  mark  or  emblem  of  the  authority  of  the  per- 
son or  persons  so  carrying  or  exhibiting  the  same  over  any  Slaves  or 
Slave;  and  in  case  any  person  or  persons  shall  carry  any  whip,  cat,  **'^**^^^ 
or  other  instrument  of  the  like  nature  while  superintending  the  labour  ^^wer. 
of  any  Slave  or  Slaves  in  or  upon  any  plantation  or  cane-piece  within 
the  said  island,  or  shall  use  any  such  whip,  cat,  or  other  instrument 
aa  aforesaid,  for  the  purpose  of  impelling  or  coercing  any  Slave  or 
Slaves  to  perform  any  labour  of  any  kind  or  nature  whatsoever,  or 
•hall  carry  or  exhibit  upon  any  plantation,  or  elsewhere,  any  such 
whip,  cat,  or  other  instrument  as  aforesaid,  as  a  mark  or  emblem  of 
theur,  his,  or  her  authority  over  any  Slave  or  Slaves,  the  person  or 
persons  so  offending,  and  each  and  every  person  who  shall  -or  may 
direct,  authorize,  instigate,  procure,  or  be  aiding,  assisting,  or  abet- 
tine,  in  any  such  illegal  driving,  or  use,  or  exhibition  of  any  such 
whip,  cat,  or  other  instrument  as  aforesaid,  shall  be,  and  be  deemed  Ofllbiders 
adjudged  and  taken  to  be,  guilty  of  a  misdemeanor,  and  being  thereof  guilty  of  a 
convicted,  shidl  suffinr  audi  punishment  i»  is  hereinafter  provided.       WMdvaamn^r* 
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lUe^  tP  f  n- 
ffiVt  inoru  tlian 
twenty-five 
stripes  on  any 
mal^  Slave,  in 
any  one  day,  or 
to  punish  any 
Slave,  unless 
his  person  be 
free  from  marks 
of  former  pu- 
nishment; or 
without  a  free 
pei^Mn  be  pre- 
sent, besi4es 
person  ordering 
the  punish- 
ment; orin- 
flvMllg  puJ^sb- 
m^tfflLmi4e 
Slaves  mH 
twcn^-four 
iKNinaiWr    ■ 
conmussloa  of 
offef|oe. 


OflendcTs 
guil^  of  a 
Misdemeanour. 


Proviso  for 
punishments  by 
virtue  of  sen* 
tcnce  of  a 
IVibunal. 

Not  lawful  to 
flog  any  female 
Slave. 


OflTenders 
guilty  of  a 
Misdemeanour. 


females  com- 
mitting offences 
to  be  impri- 
spned,  or  con- 
fined in  the 


12.  And  it  is  further  ordered  and  declared,  That  it  iS)  and  shall 
henceforth  be,  illegal  for  any  persons  or  person  to  inflict  in  any  one 
day  upon  any  male  Slave  for  any  crime  or  offence,  or  upon  any 
ground,  or  for  any  reason  whatsoever,  any  number  of  stripes  or  lashes 
exceeding  twenty-five  in  the  whole,  or  to  inflict  upon  any  such  male 
Slave  any  punishment  or  correction  by  the  whipping,  scourging,  or 
beating  of  his  person,  unless  the  person  of  such  Slave  shall,  at  the 
time  of  such  punishment  or  correction,  be  free  from  any  laceration 
occasioned  by  any  former  whipping,  scourging,  or  beating,  or  to  in- 
flict upon  any  such  male  Slave  any  punishment  or  correction  by  the 
whippmg,  scourging,  or  beating  of  his  person  until  twenty-four  hours 
at  the  least  shall  have  elapsed  from  the  time  of  the  commission  of  the 
offence  for,  or  in  respect  of  which  any  such  punishment  or  correction 
may  be  so  inflicted ;  or  to  inflict  upon  any  such  male  Slave  any  such 
punishment  or  correction  as  aforesaid,  unless  one  person  of  free  con- 
dition shall  be  present  at,  and  witness  the  infliction  of,  such  punish- 
ment, other  than  and  besides  the  person  by,  or  by  the  authority  of 
whom  the  same  may  be  so  inflicted  ;  and  in  case  any  person  or  per- 
sons shall  inflict,  in  any  one  day  upon  any  male  Slave,  any  number  of 
stripes  or  lashes  exceeding  twenty-five  in  the  whole,  or  shall  whip, 
scourge,  or  beat  any  such  male  Slave  at  any  time  when  there  may  be 
upon  his  person  any  laceration  occasioned  by  any  former  whipping, 
scourging,  or  beating,  or  shall  inflict  upon  any  such  male  Slave  any 
such  punishment  or  correction  as  aforesaid,  within  twenty-four  hours 
next  afler  the  commission  of  the  offence,  for  or  in  respect  of  which 
the  same  may  be  so  inflicted,  or  without  the  presence  and  attendance 
during  the  whole  of  such  punishment  of  some  person  of  free  condi- 
tion other  than  and  besides  the  person  by,  or  by  the  authority  of 
Arhom  the  same  may  be  so  inflicted,  the  person  or  persons  so  offend- 
ing, and  each  and  every  person  who  shall  or  may  direct,  authorize, 
instigate,  procure,  or  be  aiding,  assisting,  or  abetting,  in  any  such 
illegal  punishment  of  any  male  Slave,  shall  be,  and  be  deemed  to  be, 
guilty  of  a  misdemeanor,  and  being  thereof  convicted,  shall  suffer 
such  punishment  as  is  hereinafler  provided ;  Provided,  nevertheless, 
that  nothing  herein  contained  shall  extend,  or  be  construed  to  extendi 
to  any  punishments  which  may  be  inflicted  upon  any  male  Slave, 
under,  or  bv  virtue  of,  any  sentence  or  judgment  of  any  court  of 
competent  jurisdiction  within  the  said  island. 

IS.  And  it  is  hereby  further  ordered.  That  henceforth  it  shall  not 
be  lawful  to  correct  or  punish  by  flogging,  or  whipping,  any  female 
Slave  within  the  Island  of  Trinidad,  for  any  offence  committed,  or 
alleged  to  be  committed,  by  any  such  Slave ;  and  if  any  person  or 
persons  within  the  said  island  shall  flog,  whip,  or  correct  any  female 
Slave,  with  any  whip,  cat,  stick,  or  other  such  like  instrument,  the 
person  or  persons  so  offending,  and  each  and  every  person  who  shall 
and  may  direct,  authorize,  instigate,  procure,  or  be  aiding,  assisting, 
or  abetting  in  any  such  correction  or  punishment  as  aforesaid,  of  any 
such  female  Slave,  shall  be,  and  be  deemed,  adjudged,  and  taken  to 
be  guilty  of  a  misdemeanor,  and  being  thereof  convicted,  shall  suffer 
such  punishment  as  is  hereinafter  provided.  And  whereas  it  is  neces- 
sary that  effectual  means  should  be  adopted  for  punishing  such 
offences,  as  may  hereafter  be  committed  by  female  Slaves,  within  the 
said  island ;  it  is  therefore  hereby  ordered,  that  any  female  Slave  who 
shall  or  may  commit  any  offence  within  the  said  island,  which  by  the 
Jaws  in  force  there,  was  heretofore  punishable  by  flogging,  shall  for 
such  her  offence,  be  subject  and  liable  to  imprisonment,  or  to  be  con- 
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fined  in  the  stocks^  or  to  such  other  punishment  or  correction  as  may  stocks,  or  suffer 
be  necessary  for  the  effectual  suppression  of  such  offences,  and  as  »ucli  other  cor« 
may  be  specially  sanctioned  in,  and  by  any  proclamation  to  be  Iicre-  ""p**""  «»  way 
after  issued  by  the  authority,  and  in  the  name  of  His  Majesty,  in  the  !**^  p"^?2!? 
said  island.      And  tlie  Governor  or  Acting  Governor  of  the  said  tion/    *"*" 
island,  shall,  and  is  hereby  authorized  to  make  and  ordain  such  rules 
and  regulations  as  may  be  necessary  for  preventing  any  excess  m 
such  punishments,  or  any  abuse  in  the  mode  of  inflicting  the  same. 
Pk'ovided  that  such  rules  and  regulations  be  not  in  any  wise  repugnant 
to  this  present  order ;  and  provided  also  that  the  same  be  forthwith  Such  Procla- 
transmitted  by  such  Governor  or  Acting  Governor  as  aforesaid,  for  mation  to  cease 
His  Majesty's  approbation;  and  that  all  such  rules  or  regulations  »"  *^«^t  if  not 
shall  cease  to  be  binding  or  in  force  within  the  said  island,  unless  ^°°  yj^  '" 
His  Majesty's  allowance  thereof  shall  be  signified  to  such  Governor 
or  Acting  Governor,  within  two  years  next,  after  the  date  of  such 
rules  and  regulations. 

14.  And  It  is  hereby  further  ordered,  That  there  shall  be  kept  Record  Book 
upon  every  plantation  and  estate  throughout  the  said  island,  a  book  ^  be  kept  on 
to  be  called  The  Plantation  Record  Book;  and  that  it  shall  be  the  ^"^"r  *'*^- 
duty  of  the  owner,  proprietor,  manager,  or  other  person,  having  the  Person  having 
direction  of,  and  the  chief  authority  in,  the  said  plantation,  to  enter  chief  auUiority 
and  record  in  the  said  book,  at  or  immediately  aiter  the  time  of  tlie  ^  record  any 
infliction  of  any  punishment  whatsoever,  on  any  female  Slave,  or  any  P"n>«hmcnt  on 
male  Slave,  who  may  be  punished  with  any  number  of  stripes  exceed-  Males  wlioraay 
ing  three,  a  statement  of  the  nature  and  particulars  of  the  offence  receive  mure 
for,  or  in  respect  of  which  such  punishment  may  be  inflicted  ;  and  at  than  three 

the  time  at  which,  and  the  place  where  such  oflence  wqs  connnittcd  ;  «tripe8,  the  par- 
and  at  the  time  at  which,  and  the  place  where  such  pun^hment  was  '»<^la«*>f  every 
inflicted ;  and  of  the  nature,  extent,  and  particulars  of  the  punish-  and*nam«  of 
ment,  and  in  the  cases  of  male  Slaves,  of  the  number  of  stripes  f^e  persons  at 
actually  inflicted  upon  the  offender,  together  with  the  names  of  the  flogging  of 
persons  by  whom,  and  by  the  authority  of  whom,  the  punishment  was  Males, 
inflicted;  and  of  the  persons  or  person  of  free  condition  present,  and 
attending  at  the  infliction  of  every  such  punishment. 

15.  And  it  is  hereby  further  ordered.  That  if  any  person  being  the  Persons  omit- 
owner,  proprietor,  or  manager  of  any  plantation  or  estate,  within  the  ^"8  *"*^*  entry, 
said  island,  or  having  the  management  tliereof,  or  the  chief  authority  li*^ J^*J{,i^o  j^s 
therein,  shall  neglect  or  omit  to  make  in  the  said  Plantation  Record  af^cr  tlie  punish. 
Book,  any  entry  which  according  to  the  provision  of  this  present  ment,  to  forfeit 
order  ought  to  be  made  therein,  or  shall  not  make  such  entry  within 

two  days  next  after  the  infliction  of  each  and  every  punishment,  to 

which  the  same  may  refer,  the  person  so  offending  shall  incur  and 

become  subject  and  liable  to  a  penalty  not  exceedmg  one  hundred 

pounds,  nor  less  than  Ave  pounds  sterling,  British  money;    to  be 

recovered  and  applied   in   manner   hereinafter  mentioned.     And  if  False  entries  or 

any  person  or  persons  shall  wilfully  or  fraudulently  make,  or  cause  or  wilful  erasures, 

procure  to  be  made,  any  false  entry,  or  fraudulent  erasure  in  any  <>*'  ,****^"?[|^' 

such  Plantation  Record  Book,  or  shall  wilfully  or  fraudulently  burn,  ^g^,.""*^ 

.destroy,  cancel  or  obliterate  the  name  or  any  parts  or  part  thereof, 

the  person  or  persons  so  oflending,  shall  be,  and  be  deemed  and  taken 

to  be,  guilty  of  a  misdemeanor,  and  being  thereof  convicted,  shall 

suffer  such  punishment  as  is  hereinafter  provided. 

16.  And  it  is  hereby  further   ordered,  That  every  owner,  pro-  Every  cliief 
prietor,  or  manager,  or  other  person  having  the  chief  authority  within   Proprietor  on 
each  and  every  plantation  or  estate  within  the  said  island,  shall,  on  ^y*  specified, 
the  first  Monday  which  shall  happen  next  after  the  fiftli   day   of  |^,|d^taSi " 
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produce  an  ex-    April,  the  twenty -fourth  day  of  June,  the  twenty-ninth  day  of  Scp- 

•ct  traMcriptof  tember,  and  the  twenty-fifth  day  of  December  in  each  year,  repair  to 

j[^2rd^^**'^^  ^^^  Commandant  for  the  time  being,  of  the  quarter  in  which  such 

*  plantation  or  estate  may  be  situated;  and  then  and  there  produce 

before  him  a  precise  and  exact  transcript  of  every  entry ;   which 

during  the  quarter  of  a  year  next  preceding,  may  have  been  made  in 

the  Plantation  Record  Dook,  of  his  or  her  plantation  or  estate ;  and 

shall  also  take  and  subscribe  an  oath,  to  be  annexed  to  the  said 

transcript,  in  the  following  words ;    (that  is  to  say) 

and  to  take  tbia  "  I,  ^.  J5.^  the  owner,  or  manager,  (as  the  case  may  be),  of  the 

^^'^  **  plantation  called  in  the  quarter  of 

**  in  the  island  of  Trinidad,  do  make  oath  and  say, 

"  that  the  paper  writing  hereunto  annexed,  contains  a  true  and 
"  exact  copy  of  every  entry,  which  since  the 
<*  day  of  last,  hath  been  made  in  the  Plantation 

<*  Record  Book  of  the  before-mentioned  plantation.     And  I  do 
<<  further  swear,  that  the  said  Plantation  Record  Book  hath  been 
*^  punctually  and  accurately  kept  since  the  said 
<<  day  of  in  the  manner  by  law  required,  and 

that  no  fraudulent  erasure  or  false  entry  hath  been  made  therein 
by  me,  or  by  any  person  by  my  procurement,  or  with  my  know- 
ledge or  consent.  So  help  me  GOD." 


And  if  BO  pu-  And  in  case  any  such  owner  or  manager,  as  aforesaid,  shall  not, 
fiiahmeiit  has  since  the  time  of  making  his  last  preceding  return  to  the  Com- 
lieen  uiflicted ;    mandant  of  the  quarter,  have  inflicted,  or  cause  to  be  inflicted,  any 

punishmentftupon  any  female  Slave,  on  his  plantation  or  estate,  or 
any  punishment  on  any  male  Slaves,  exceeding  three  lashes,  then, 
and  in  every  such  case,  in  lieu  of  the  oath  aforesaid,  such  owner  or 
manager  shall,  at  the  several  times  aforesaid,  take  and  subscribe 
before  the  Commandant  of  the  quarter  in  which  such  plantation 
may  be  situate,  on  oath,  in  the  following  words  ;  (that  is  to  say) 

then  to  take  "  ^*  A-B.^  do  swear,  that  since  the  day  of 

this  Oath.  *'  "^^  ^^^^  pBat^  no  punishment  hath  been 

**  inflicted  by  me,  or  by  my  order,  or  with  my  knowledge,  upon 
*'  any  female  Slave  belonging,  or  attached  to,  tne  plantation  called 
*'  situate  in  the  quarter  of 

'^  whereof  I  am  manager.  And  that  no  punishment  hath  since 
**  the  said  day  of  been  inflicted 

'*  upon  any  male  Slave,  belonging  or  attached  to  the  said  planta- 
*<  tion,  exceeding  three  lashes.     And  I  further  swear,   that  no 
<*  entry  of  any  such  punishments  hath  since  the  said 
*'  day  of  been  made  in  the  nantation 

**  Record  Book  of  the  said  plantation.  So  help  me  GOD.*' 

14  days  before  17.  Provided  always,  and  it  is  further  ordered.  That  the  Coin- 

eoch  Quarterly  mandant  of  each,  and  every  quarter,  within  the  said  island,  shdl, 

rottal^tto'wnd  fourteen  days  at  the  least,  before  the  time  of  making  the  returns. 

Forms  of  Affi-  transmit  to  the  owner,  or  manager  of  every  plantation  situate  within 

davits  to  each  his  quarter,  a  printed  blank  form  of  the  before-mentioned  affidavits, 

Estate,  and  together  with  a  notice  of  the  time  and  place,  at  which  he  will  attend 

state  the  time  f^^  the  purpose  of  receiving  the  returns,  and  administering  the  oaths 

tlwm  jJfoTs^  aforesaid,  and  the  said  Commandant  shall,  and  is  hereby  required  to 

days  and  no  attend,  from  day  to  day,  for  three  successive  days,  and  no  more,  for 
more. 


APPENDIX  G. 


439 


the  purposes  aforesaid ;  and  in  case  it  shall  be  made  to  appear  to  Commandanu 
such  Commandaoty  by  tlie  certificate  of  any  medical   practitioner,  to  attend  tick 
that  any  person  or  persons  liable  to  make  such  return,  is  or  are^  pcrionf, 
by  reason  of  sickness,  incapable  of  attending  for  that  purpose,  at  the 
tune  and  place  so  to  be  appointed  as  aforesaid,  then,  and  in  every 
such  case,  the  said  Commanoant  shall,  and  he  is  hereby  required  to 
attend  the  person  or  persons  so  incapacitated,  at  his,  her,  or  their 
place  or  places  of  abode  for  the  purpose  of  receiving  the  said  returns, 
and  taking  such  affidavits  as  aforesaid. 

18.  And  it  is  hereby  ordered,  That  if  any  person  or  persons  shall  Neglect  or  re- 
refuse  or  neglect  to  make  any  return,  or  to  take  and  subscribe  the  JjfHi*^  ™*^ 
oaths  required    by  this  present  order,  the  persons   or  person  so  ^gn^L™*  ^ 
offending,  shall  incur,  and  become  liable  to  tne  payment  of  a  fine, 

not  exceeding  one  hundred  pounds,  nor  less  than  ten  pounds  sterling, 
British  money ;  to  be  recovered  and  applied  in  manner  afler- 
mentioned. 

19.  And  it  is  hereby  further  ordered,^  Tliat  the  Commandant  of  CommaiuUnt 
each,  and  every  quarter,  in  the  said  island,  shall,  and  he  is  hereby  to  send  u>  Pro- 
required  to,   transmit  to  the  protector   and  guardian  of  the   said  Sector  the  abov« 
island,  at  his  office  in  the  town  of  Port  of  Spain,  the  whole  of  the  S^^^^t^J^,, 
returns  so  to  be  made  to  him  as  aforesaid,  togetlier  with  the  original  qiurterlyp^Ml 
affidavits  thereunto  annexed,  within  fourteen  days  next  after  such  with  the  Oath 
quarterly  returns  shall  be  complete.     And  in  case  any  such  Com-  Commandant 
mandant  shall  himself  be  the  owner  or  manager  of  any  plantation,  to  iwear  his 
he  shall,  together  with  the  said  returns,  deliver  to  the  said  protector  own  return  be- 
and  guardian  of  Slaves,  a  transcript  of  the  entries  in  his  own  Plan-  ^"J  ^'^'ai 
tation  Book,  for  the  last  preceding  quarter  of  a  year,  together  with  qUJ?  ^„^^ 
an  affidavit  to  be  by  him  sworn  before  the  Chief  Judge,  or  some  one  penalty. 

of  the  Alcaldes  in  Ordinary,  of  the  said  island,  in  the  manner  and 
form  hereinbefore  described,  under  such  and  the  like  penalty,  as 
hereinbefore  mentioned  in  the  case  of  other  persons  refusing  or 
neelecting  to  make  their  returns,  or  to  take  the  before-mentioned 
oaths. 

20.  And  it  is  hereby  further  ordered.  That  the  said  protector  of  PhMcctor  to 
Slaves  shall  record  and  enrol  in  books  to  be  by  him  kept  for  that  «'»*«'  f^  R»- 
purpose,  the  whole  of  the  returns  so  to  be  made  to  him,  and  shall  ^|^'°,„|^^^ 
keep  and  preserve  in  his  office  the  originals  of  the  said  returns  and  originals, 
affiaavits ;  and  for  the  better  and  more  convenient  keeping  of  the 

said  records,  it  is  further  ordered,  that  the  said  protector  and  guar-  Xo  keep  a  Book 
dian  of  Slaves  shall  keep  a  distinct  book  for  each  quarter  of  the  said  f^  J[^  q„^_ 
island,  and  shall  therein  transcribe  each  of  the  said  returns  in  alpha-  ter,  with  Index. 
beticaJ  order,  according  to  the  name  by  which  each  plantation  is 
described  in  every  such  return,  and  shall  abo  make  and  keep  full  and 
exact  indexes  of  such  books. 

21.  And  it  is  hereby  ordered,  That  upon  the  prosecution  of  any  On  PktMecution 
person  being  the  owner,  proprietor,  or  manager  of  any  plantation,  for  ®^*JS[^^]J^ 
mflicting,  or  causing  or  procuring  to  be  infiict^d  on  any  Slave  or  sia^^JSjly 
Slaves    any  punishment   hereby  declared   illegal,   if  the   Slave  so  flogged  ifaewing 
alleged  to  be  illegally  punished  shall  be  produced  in  open  court,  marks,  and  wor- 


and  if  the  marks  or  traces  of  recent  flogging  or  laceration  shall  thy  of  credit, 
appear  on  the  person  of  such  Slave,  and  if  such  Slave  shall  in  open  £^^,^ 
court  declare  such  traces  to  be  the  consequences  of  any  such  un-  SjcteTISthoat 


lawful  punishment  or  correction,  and  being  duly  examined  by  the  hiaoider,ortbat 
said  court,  shall  make  a  particular,  consistent,  and  probable  state-  itwaslcg^ 
ment  of  all  the  circumstances  attendant  on  such  unlawful  punishment,  and  before  out 
then  and  in  every  such  case,  although  such  Slave  should  not  be  a  ''** 

F  F  4? 
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competent  wKness  within  the  provisions  of  this  present  order,  tl^ 

owner,  proprietor,  manager,  or  other  person  having  the  charge  of 

such  Slave,  shall  be  bound  to  prove,  either  Uiat  the  punishment,  of 

which  the  marks  and  traces  may  be  so  apparent,  was  not  inflicted 

by  him,  or  by  his  procurement,  or  with  his  knowledge  or  consent,  or 

Id  dcfauH  of      ^^^  ^^^^  punishment  was  a  lawful  punishment,  within  the  meaning 

prmsT,  coDvie-     of  this  order,  and  was  inflicted  in  tlie  presence  of  one  such  witness  of 

tion  to  follow ;    free  condition  as  is  required  by  this  present  order ;  and  in  default  of 

^'""*^***<"*J  *^  such  proof,  such  owner,  proprietor,  manager,  or  other  person  as 

^^,1^^.^  aforesaid,  shall  be  convicted  and  adjudged  to  be  guilty  of  the  offence 

uot  to  be  dis-      imputed  to  him :  And  it  is  further  ordered,  that  every  such  prosecution 

continued  with-  as  aforesaid,  shall  be  conducted  by  the  protector  and  guardian  of 

out  written         Slaves,  and  that  it  shall  not  be  lawfid  for  him  to  discontinue  any 

leeve  of  Gover-  gych  prosecution  except  by  virtue  of  an  order  in  i^rriting,  to  be  for 

'*'^'  that  purpose  issued  under  his  hand  and  seal  by  the  Governor  or 

Acting  Governor  for  the  time  being  of  the  said  island. 
SIMM  jedrou  ^^'  "^"^  ''  "  further  ordered.  That  any  persons  being  in  a  state 
of  manrimr  to  ^^  slavery,  who  may  be  desirous  to  intermarry,  shall  at  their  election, 
apply  to  Protec-  ^PP^y  either  to  the  protector  and  guardian  of  Slaves,  or  to  the  Com- 
tor  or  Com.  mandant  of  the  quarter  in  which  the  woman  may  reside,  for  a  mar- 
mandant  where  riagc  license,  and  as  an  authority  to  him  to  grant  the  same,  shall 
wonpn  hires,  produce  the  consent  in  writing,  of  their  owner  or  owners,  manager 
sbewinfrowDcr*fl  ^^  managers,  to  the  celebration  thereof;  but  in  case  the  owner  or 
^rritten content;  manager,  or  both,  or  either  of  the  said  Slaves,  shall  refuse  to  con- 
if  refosed,  Piro^  sent  to  any  such  marriage,  or  to  give  such  written  permission  for  the 
tectortoium-  celebration  thereof  as  aforesaid,  then  and  in  every  such  case  the 
mon  owner  to  g^^j  protector  and  guardian  of  Slaves,  or  Commandant,  as  the  case 
day«T owner  ^^Y  ^»  ^^^^'  thereupon  issue  a  summons,  under  his  hand  and  seal, 
not  appearing,  requiring  the  owner  or  manager  of  such  Slaves,  or  the  persons  or 
or  not  diewing  person  under  whose  direction  such  Slaves  may  be,  to  appear  before 
anycaueelbr  him,  by  themselves  or  their  agents,  at  some  convenient  time  and 
refiual,  Protec-  place,  to  be  for  that  purpose  appointed,  such  time  being  not  more 
inandant  to  iV  ^^^^  fourteen  days  distant  from  the  time  when  such  application  as 
sue  License  to  aforesaid,  shall  have  been  received  by  such  protector  and  guardian  of 
any  Clergyman,  Slaves,  or  Commandant  as  aforesaid.  And  if  such  owner  or  manager, 
&c.  to  Bolem-  or  other  person  as  aforesaid,  being  duly  cited,  shall  fail  to  appear 
nise  such  Mar-  before  the  said  protector  of  Slaves,  or  Commandant,  or  appearing, 
"'^'  shall  fail  to  lay  before  him,  good  nnd  sufficient  proof  that  such  pro- 

posed marriage  would  be  injurious  to  the  well-being  of  the  said 
Slaves,  then  and  in  every  such  case,  the  said  protector  and  guardian 
of  Slaves,  or  Commandant,  shall,   without  fee  or  reward,  issue  a 
license  under  his  hand  and  seal,  thereby  authorising  any  clergyman 
of  the  Established  Chiirch  of  England  and  Ireland,  or  any  minister 
of  the  Kirk  of  Scotland,  or  any  pricst'or  curate  professing  the  Roman 
Clergy  on  siich    Catholic  religion,  or  any  public  teacher  of  religion  within  the  said 
l^HDiae^n^     island,  carrying  on  there  no  other  profession,  business,  or  occupation 
such  Marriages   ^^  pro6t,  except  that  of  a  schoolmaster,  to  solenmize  the  marriage 
to  be  valid  in   *  of  the  said  Slaves.     And  it  shall  and  may  be  lawful  for  any  such 
law.  clergyman,  minister,  priest,  curate,  or  religious  teacher,  upon  receiv- 

Certificates  of  j^g  ^^y  g^^jj  license,  to  solemnize  any  such  marriage  as  aforesaid, 
^[^Qp^tjcctor  ^^^  '^®  same,  when  so  solemnized,  shall  to  all  intents  and  purposes, 
for  Registry,  ^^  binding,  valid,  and  cfFcctual  in  the  law ;  and  any  person  by  whom 
within  14  days  any  such  marriage  may  be  so  solemnized,  by  virtue  of  any  such 
under  Penalty  license,  shall,  within  foartcen  days  next  after  the  solemnization 
of  20/.  thereof,  under  a  penalty  of  not  more  than  twenty  pounds,  and  not 

less  than  five  pounds  sterling,  transmit  to  the  said  protector  of  Slaves, 
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a  certificate  of  the  solemnization  of  such  maitiagc;  and  the  said 
protector  and  guardian  of  Slaves  shall  register  in  a  book,  to  be  by 
Dim  kept  for  that  purpose,  every  marriage  which  may  be  so  solem- 
nizedy  with  the  date  thereof,  and  the  names,  descriptions^  and  places 
of  abode  of  the  parties  contracting,  and  of  the  person  solemnizing  _    .     'vt^^ 
every  such  marriage;    Provided  nevertheless^  that  nothing  herein  anJ^iJ^RUeto 
contained,  shall  extend,  or  be  construed  to  extend,  to  render  anv  be  equally  so 
marriage  between  persons  in  a  state  of   slavery  vaJid  or  eifectuaJy  among  Slavm. 
which  would  be  illegal  or  void,  if  such  persons  were  of  free  con- 
dition. 

93.  And  it  is  further  ordered.  That  it  shall  not  be  lawful  in  the  Htubanda, 
execution  of  any  judgment,  sentence,  decr^,  or  order  of  any  tri-  Wi?«»,or  SUres 
bunal  of  any  court  of  justice  within  the  said  island,  to  seize  or  sell  in  ^SS^Smm  *"^'** 
satisfaction  thereof,  any  Slave  having  a  husband  or  wife,  or  a  child  ^^^  i^  'l^. 
under  the  age  of  sixteen  years,  or  a  reputed  husband,  or  wife,  or  longing  to  one 
child  under  tnc  age  aforesaid,  who  may  be  the  property  of  the  same  person,  not  to. 
persons  or  person,  unless  such  husband,  and  wife,  and  child,  or  be  separated  in 
reputed  husband,  wife,  or  child,  shall  be  sold  together,  and  in  one  •'"^***  Sales. 
and  the  same  lot,  and  to  the  same  person  or  persons :   And  if  in  the 
execution  of  any  such  judgment,  sentence,  decree,  or  order,  any 
Slave  or  Slaves  shall  be  sold  separate  or  apart  from  any  such  hus- 
band, or  wife,  or  child,  or  reputed  husband,  or  wife,  or  child  as 
aforesaid,  then,  and  in  every  such  case,  such^sale  and  execution  shall 
be,  and  the  same  is  hereby  declared  to  be,  absolutely  null  in  the  law, 
to  all  intents  and  purposes  whatsoever. 

24.  And  whereas,  by  the  usage  of  the  said  Island  of  Trinidad,  per-  Usage  permit- 
sons  in  a  slate  of  slavery  have  hitherto  been  reputed  competent  in  {"jK  Slaves  to 
tlie  law,  and  have  in  fact  been  permitted  to  acquire,  hold,  and  enjoy  f^^ fromcon- 
property,  free  from  the  control  or  influence  of  their  owners;  and  it  trol  of  their 

IS  expedient  that  the  said  laudable  custom  should  be  recognised  and  Owners  coo- 

established  by  law,  and  that  provision  should  be  made  for  enabling  finned, 
such  Slaves  to  invest  such  their  property  on  good  security ;  it  is 
therefore  hereby  ordered  and  declared,  that  no  person  in  the  island 
of  Trinidad,  bemg  in  a  state  of  slavery,  shall  be,  or  be  deemed,  or 
taken  to  be,  by  reason  or  on  account  of  such  liis  condition,  incom- 
petent to  purchase,  acquire,  possess,  hold  ur  enjoy,  alienate  or  dis- 
pose of  property ;  but  every  such  Slave  shall,  and  is  hereby  declared 
to  be  competent  to  purchase,  acquire,  possess,  hold,  enjoy,  alienate, 

and  dispose  of  lands  situate  in  the  said  island,  or  money,  cattle,  im-  SlaTes  compe- 

plements  or  utensils  of  husbandry  or  household  furniture,  or  otlier  Laod^JJJ^ 

effects  of  such  or  the  like  nature,  of  what  value  or  amount  soever,  or  Cattle,  ami' 

and  to  bring,  maintain,  prosecute,  and  defend  any  suit  or  action  in  to  maintain  an 

any  court  of  justice,  for  or  in  respect  of  any  such  property,  as  fully  Action  to  de- 

and  amply  to  all  intents  and  purposes,  as  if  he  or  she  were  of  free  ^*°^  **• 
condition. 

25.  And  it  is  hereby  further  ordered.  That  Savings'  Banks  shall  be  SaTings'  Banka 
established  within  tlie  said  island,  for  the  better  preserving  the  pro-  tobeestaWished 
pefty  of  any  such  Slaves ;  and  that  interest,  at  and  after  the  rate  of  J^J^^ff     ^*" 
nve  pounds  per  centum  per  annum  shall  be  allowed  upon  the  amount  ^^qi,  i^^  ^ 
of  every  sum  of  money  which  may  be  deposited  in  any  such  Savings'  clMurgedon  the 
Banks,  which  interest  shall  be  a  charge  upon  the  general  revenues  of  IslandRerenue, 
the  said  island.     And  any  Slave  making  any  deposit  of  money  in  any  Slaves  deposit- 
such  Savings'  Banks,  shall  be  at  liberty  to  make  a  declaration  of  the  jjSi^to  de- 
manner  in  which,  and  the  names  of  the  person  or  persons  to  whom  dswin caae'of 
in  the  event  of  his  or  her  death  the  amount  of  his  contributions  to  death  the  appro- 
the  said  Savings'  Banks  sliall  be  paid,  applied,  and  disposed  of;  and 
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piiationof  his  such  declaration  ahall  be  recorded  in  a  book  to  be  kept  for  that  par* 
dqpo*!^  pose  at  the  Savings'  Banks,  where  such  deposit  may  be  made ;  and 

ti'^to  be**  upon  the  death  of  the  Slave  making  such  declaration,  the  same  shal} 
Will  in  abtenoe  ^  deemed,  and  taken  to  be,  the  last  will  and  testament  of  such  Slave, 
of  mny  other.  in  the  absence  of  any  other  last  will ;  and  in  case  any  such  Slave 
Marriage  to  re-  shall  marry  after  having  made  any  such  declaration,  such  marriage 
▼oke  such  d».  ghaJl  be,  and  be  deemed,  and  taken  to  be,  a  revocation  in  the  law  of 
dantiOT.  On  g^^j^  declaration :  And  it  is  further  ordered,  that  in  case  ^nj  Slaves 
intMtate^&c.  ^^  Slave  in  the  said  island  shall  die  intestate,  and  without  having  made 
Property  to  go  any  such  declaration  as  aforesaid,  which  may  remain  unrevoked  at 
according  to  the  time  of  his  death,  then,  and  m  every  such  case,  the  property  of 
Staiotes  of  Db.  gych  Slave  shall  go,  and  be  disposed  of,  to  and  in  favour  of  such  per- 
triliutioiis.  gQjjg  Qj.  person,  as  by  virtue  of  the  several  Acts  of  Parliament  for  the 

distribution  of  intestates'  estates,  would  according  to-  the  law  of 

England,  be  entitled  to  any  such  property. 
Savings*  Banks  ^-  And  it  is  hereby  further  ordered.  That  the  Savings'  Banks 
to  be  under  con-  throughout  the  said  island  shall  be  under  and  subject  to  the  control 
trol  of  Protec-  and  inspection  of  the  protector  of  Slaves  ;  and  that  the  Governor  or 
tor.  Governor  ^^i^g  Governor  for  the  time  being  for  the  said  island,  shall,  and  is 
pe^Offiwn"^  hereby  authorized  to  appoint  such  proper  and  necessary  officers,  and 
and  make  '  to  make  such  rules  and  regulations  as  may  be  best  adapted  for 
Rules  and  Re-  managing  the  business  of  the  said  banks,  and  for  ensuring  order  and 
gulations;  punctuality  therein,  and  for  preventing  any  misapplication   of  the 

^^^■^'^  monies  therein  to  be  deposited ;  provided  that  such  rules  and  regu- 
g^^j^l"^  lations  be  not  repugnant  to  this  present  order,  and  that  the  same  be 

forthwith  transmitted  for  His  Majesty's  approbation,  through  one  of 

His  Majesty's  Principal  Secretaries  of  State. 
No  Deposit  to  27.  And  it  is  hereby  further  ordered,  That  no  deposit  of  money 
be  received  at  shall  at  any  one  time,  or  within  any  one  week,  be  received  at  any  of 
^"'^JS'^mcd-  ^®  ^^  Savings'  Banks,  from  any  Slave,  exceeding  the  sum  of  twenty 
ing  20  dollars  dollars  in  the  whole,  unless  such  Slave,  at  the  time  of  tendering  any 
from  any  Slave  such  deposit,  shall  produce  the  consent  in  writing  of  his  owner  or 
without  consent  manager  to  such  deposit  being  made ;  and  in  case  any  Slave  shall  be 
of  Owner.  desirous  at  any  one  time,  or  in  any  one  week,  to  make  any  such  de- 

On  ^"^  °y^  posit  of  money,  exceeding  the  sum  of  twenty  dollars,  and  the 
sent  to  such  de-  owner  or  manager  of  such  Slave  shall  refuse  his  consent  to  such 
posit  above  20  deposit  being  made,  then,  and  in  every  such  case,  the  protector  and 
doUars,  Protect  guardian  of  Slaves,  upon  application  to  him  for  that  purpose  made, 
tor  to  .issue  stiaW  issue  a  summons  under  his  hand  and  seal,  requiring  the  owner 
«"n™<w»  ;         or  manager  of  such  Slave,  or  the  person  under  whose  direction  such 

Slave  may  be,  to  appear  before  him,  by  themselves  or  their  agents,  at 

some  convenient  time  and  place  to  be  for  that  purpose  appointed; 

and  if  such  owner  or  manager,  or  other  person  as  aforesaid,  being 

duly  cited,  shall  fail  to  appear  before  the  said  protector  of  Slaves,  or 

appearing,  shall  fail  to  lay  before  him  good  and  sufficient  cause 
and  cause  not  why  such  deposit  ought  not  to  be  made,  then,  and  in  every  such  case, 
being  made  out,  (j^q  gajjj  protector  and  guardian  of  Slaves  shall  issue  an  order  under 
am'^^nt  to  be  ^'*  '^^"'^  ^^^  ®®^''  requiring  the  manager  of  the  Savings'  Bank  to 
received.  receive  the  amount  of  such  deposit,  and  the  same  shall  be  received 

by  him  accordingly. 
No  duty  fee  ^®'  ^^^  ^^  ^^  hereby  further  ordered.  That  no  duty,  tax,  or  impost 

tax,  or  impost  in  ^f  any  nature  or  kind  whatsoever,  and  that  no  fee  of  office  shall  be 
future  on  Ma-  hereafter  paid  or  payable  within  the  said  island,  upon,  for,  or  on 
numisnons^save  account,  or  in  respect  of  the  manumission  of  any  Slave,  or  the  enrol- 
^•JJJ®!*"**^  ^  ment  or  registration  of  any  deed  of  manumission,  saving  and  except- 
^^^"^      ing  a  fee  not  exceeding  twenty  shillings  sterling  British  money,  which 
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shall  by  the  said  protector  and  ^ardJan  of  Slaves  be  paid  to  the  Deeds  to  b«r 
registrar  of  deeds  of  the  said  island,  for  enrolling  and  registering  p>id  by  Pirocec- 
every  such  deed  of  manumission,  and  which  fee  shall  be  repaid  to  ***  ^^^^^ 
such  protector  or  guardian  of  Slaves  out  of  the  public  revenue  of  the  (^J^y 
said  colony.     And  if  any  person  within  the  said  island  shall  hereafter      , 
take,  demand,  or  receive  any  such  tax,  duty,  impost^  or  fee  of  office^ 
save  as  aforesaid,  the  person  so  offending  shall  incur  and  become 
liable  to  the  payment  of  a  fine  not  exceeding  fifly  pounds,  and  not 
less  than  ten  pounds  sterling  British  money. 

29.  And  it  is  hereby  further  ordered,  That  in  case  any   Slave  Any  Sla^e  de- 
within  the  said  island  shall  be  desirous  to  purchase  the  freedom  of  ^^^  g*^ 
himself,  or  of  his  or  her  wife,  or  husband,  or  child,  or  brother  or  sis-  ^^T^*j£^„ 
ter,  or  reputed  wife,  or  husband,  or  child,  or  brother,  or  sister,  it  ^^  ^ife,  \^^^ 
shall  and  may  be  lawful  to  and  for  any  such  Slave  so  to  purchase  the  band,  child,  bro- 
freedom  of  himself,  or  of  any  such  other  person  as  aforesaid ;  and  if  tber  or  siMer,  to 
the  owner  or  proprietor  of  any  such  Slave  shall  be  unwilling  to  effect  be  authomcd. 
his  or  her  manumission,  or  shall,  by  reason  of  any  mortgage,  settle-  S^^wSilwir** 
ment,  or  lease,  or  other  charge  upon  or  interest  in  such  Slave  being      ^ 
vested  in  any  other  person  or  persons,  be  unable  to  execute  a  valid 

and  effi^ctual  manumission  of  any  such  Slave ;  or  if  the  owner  or 
proprietor,  or  any  other  person  having  an  interest  in  any  such  Slave, 
shall  be  a  minor,  iir  a  married  woman,  or  idiot,  or  lunatic ;  or  if  the 
real  and  true  owner  of  any  such  Slave  shall  be  absent  from  the  said 
island,  or  shall  not  be  known ;  or  if  any  suit  or  action  shall  be  depend- 
ing in  any  court  of  justice  in  the  said  island,  wherein  the  title  to  the 
said  Slave,  or  the  right  to  his  services  shall  or  may  be  in  contro« 
versy ;  or  if  the  (f9vner  of  any  such  Slave  shall  demand  as  the  price 
of  ms  or  her  fVeedom  a  greater  sum  of  money  than  may  be  the  fair 
and  just  value  thereof;  then,  and  in  each  and  every  of  the  cases 
aforesaid,  the  Chief  Judge  of  the  said  island,  on  application  to  him  fo  appear  bef<»« 
fbi*  that  purpose  made  by  the  protector  and  guardian  of  Slaves,  shall  the  Chief  Judge 
issue  a  summons  under  his  hand  and  seal,  requiring  tlie  owner  or  on  application 
manager  of  such  Slave,  or  the  persons  or  person  under  whose  direc-  ^  *be  Protec- 
tion such  Slave  may  be,  to  appear  before  him,  by  themselves  or  their  ^«^».no*^*« 
-A*  ■^•^'l'  ji         lLi»^i-a.  be  given  m  the 

agents,  at  some  convenient  time  and  place  to  be  for  that  purpose  Gaaetteof  the 

appointed ;  and  notice  shall  also  be  published  by  the  said  protector  time  fixed  for 
and  guardian  of  Slaves,  in  the  public  Gazette  of  the  said  island,  on  thej^aring. 
three  several  days,  of  the  time  and  place  appointed  for  the  purpose 
Hfbresaid ;  and  m  such  notice  all  persons  having  or  claiming  to  have 
any  title  or  interest  in  or  to  the  Slave  proposed  to  be  manumitted, 
either  in  their  own  right,  or  as  the  guardians,  attomies,  trustees,  or 
executors  of  any  other  person,  shall  be  required  to  attend  and  prefer 
such  claims. 

30.  And  it  is  hereby  further  ordered.  That  at  the  time  appointed  Atsuchdme 
for  any  such  meeting  as  aforesaid,  the  Chief  Judge  of  the  said  Chief  Judgein 
island,  in  the  presence  of  the  protector  and  guardian  of  Slaves,  and  f^^lJ^^of 
also  in  the  presence  of  the  owner  or  manager  of  the  Slaves  or  Slave  Owner,  to  bear 
proposed  to  be  manumitted,  or  (upon  proof  being  made  to  him,  upon  inaamnmaiy 
oath,  of  the  due  service  and  publication  of  such  notice  as  aforesaid,  way  all  oUee- 
then,  if  necessary),  in  the  absence  of  such  owner  or  manager,  shall  tiooa^  and  ^ 
proceed  to  hear  in  a  summary  way,  what  may  be  alleged  by  the  said 
protector  and  guardian  of  Slaves,  and  by  the  owner  or  manager,  or 

other  persons  claiming  any  interest  in  the  Slave  proposed  to  be 
manumitted ;  and  in  case  the  parties,  or  any  of  them,  shall  refuse  to 
effect  any  such  manumission,  or  if  it  shall  appear  to  the  said  Chief 
Judge,  that  a  valid  and  effectual  manumissiou  of  any  such  Slave 
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cannot  legally  be  effected  by  private  contract ;  or  If  it  shall  be  Thade 

to  appear  to  the  said  Chief  Judge,  that  the  owner  or  proprietor  'of 

any  such  Slave,  or  that  any  person  having  any  charge  upon  or  interest 

in  him  or  her,  is  a  minor,  or  a  married  woman,  or  idiot,  or  lunatic,  oi 

that  the  real  and.  true  owner  of  any  such  Slave,  or  that  any  person 

having  any  charge  upon,  or  interest  in  him  or  her,  is  absent  from  the 

said  island,  or  is  unknown,  or  cannot  be  found,  or  that  any  suit  or 

action  is  depending  in  any  court  of  justice  in  the  said  island,  wherein 

the  title  to  the  said  Slave,  or  the  right  to  his  services  is  in  contra* 

versy ;  or  if  it  shall  appear  to  the  said  Chief  Judge,  that  any  difference 

of  opinion  exists  between  the  protector  and  guardian  of  Slaves  of  the 

said  island,  and  the  owner  or  proprietor  of  any  such  Slave,  respecting 

Chirf  Judge  to    his  or  her  price  or  value  ;  then,  and  in  every  such  case,  the  said  Chief 

"^""^'nlte  ^     Judge  shall  require  the  protector  of  Slaves,  and  the  owner,  manager, 

appraiier  and     ^^  person  havmg  the  direction  of  any  such  Slave,  each  to  nominate 

hinuelf  an  um-  an  appraiser  of  his  or  her  value ;  and  the  said  Chief  Judge  shall  bim- 

pire.    Apprai*-  self  nominate  an  umpire  between  such  appraisers.     And   the  said 

en  to  be  twom,  appraisers  being  first  duly  sworn  before  the  said  Judge,  to  make  a  fair 

and  in  7  dajs      ^^j  impartial  appraisement,  shall,  within  seven  days  next  afkcr  such 

^^]|^^^  va-  ^^^^^  appointment,  make  a  joint  valuation  of  the  Slave  proj>o6ed  to 

luation;  and  in  be  manumitted;  and  shall  certify  such  their  valuation  to  the  Chief 

defiuilt,  umpire   Judge,  under  their  hands  and  seals.     And  in  case  such  joint  certl- 

to  Ta]ue,and  va-  ficate  shall  not  be  delivered  to  the  said  Chief  Judge  withm  the  said 

luatimi^um-     ^gpjjj  of  seven  days,  then  the  said  umpire,  being  duly  sworn  in  manner 

ciuiite.    ^""     aforesaid,  shall,  within  the  next  seven  days,  certify  his  valuation, 

under  his  hand  and  seal,  to  the  said  Chief  Judge,  and  the  valuation 
to  be  made  in  manner  aforesaid,  either  by  the  smd  joint  appraisers, 
or  in  their  dcfatdt,  by  the  said  umpire,  shall  be  binding  and  con- 
clusive, and  shall  be  entered  and  enrolled  in  the  office  of  registry  in 
the  said  island. 
Onpaymem  to  31^  ^nd  it  is  hereby  further  ordered,  That  upon  payment  to  the 
JJ2^J^^^*P*  treasurer  of  the  said  island  of  the  appraised  value  of  any  such  Slave 
cxiMsnaes  of  ap-  ^  aforesaid,  after  deducting  therefrom  the  expense  of  the  appraise- 
praisement,  to  ment  to  be  allowed  by  the  said  Chief  Judge,  the  said  treasurer  shall 
bealiowedby  grant  to  the  protector  of  Slaves  u  receipt  for  the  money  so  to  be 
A^^^!^^  received  by  him  ;  and  such  receipt  shall  be  duly  enrolled  in  the 
auw  to  iw"'  office  of  registry  in  the  said  island,  together  with  a  declaration  under 
receipts,  Mid  on  ^1^^  hand  and  seal  of  the  said  Chief  Judge,  that  the  proceedings  re- 
a  declaration  of  quired  by  law  for  the  manumission  of  the  Slave,  by  or  on  behalf  of 
theChief  Judge  whom  such  money  was  paid,  had  been  duly  had  before  him,  and 
ofprooeedings  thereupon  such  Slave  shall  be,  and  be  deemed,  taken,  and  reputed 
^^»  ^®  ^  to  be  free  to  all  intents  and  purposes  whatsoever. 
Money  arising  32.  And  it  is  further  ordered,  That  the  money  to  arise  from  the 
from  Manumis-  manumission  of  any  Slave  by  virtue  of  the  proceedings  before-men- 
sion  to  be  laid  tioned,  shall  and  may  be  laid  out  and  invested  under  the  authority 
«it  by  Chief  ^f  j;jjg  Chief  Judge,  on  the  application  of  any  persons  or  persons  in- 
If  ffonev  re-  ^^**^^^  therein  m  the  purchase  of  any  other  Slave  or  Slaves ;  or  if 
mains  with trea-  "^  ^^^^l^  application  ^liall  be  made,  then  such  money  shall  remain  in 
surer,  to  bear  the  hands  of  the  public  treasurer  of  the  said  island  at  interest,  at 
interest  at  five  and  after  the  rate  of  five  pounds  per  centum  per  annum,  such  interest 
pounds  percent.  ^^  ^g  borne  by,  and  defrayed  out  of  the  revenues  of  the  said  colony. 
Revenues!*""      *°^  ^^®  Slave  or  Slaves  so  to  be  purchased  with  the  said  money  as 

aforesaid ;  or,  in  case  of  no  such  purchase  being  made,  then  the  said 
money  in  the  hands  of  the  said  public  treasurer,  and  the  interest 
from  time  to  time  accruing  due  thereupon,  shall  be  the  property  of 
the  persons  who  were  the  proprietors  of  such  manumitted  Slave  or 
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Slaves,  aod  shall  be  held  upon,  under,  and  subject  to  all  such  |md  the 
same  uses,  trusts,  limitations,  conditions,  mortgages,  claims,  and  de- 
mands of  what  nature  or  kind  soever,  as  such  Slave  or  Slaves  was  or 
were  held  upon,  under,  or  subject  unto,  at  such  the  time  of  his,  her, 
or  their  manumission ;  and  the  said  treasurer  shall  hold  the  said 
money,  and  the  interest  accruing  thereupon,  subject  to  such  order 
as  the  Chief  Judge  of  the  said  colony  may,  upon  a  summary  appli- 
cation of  any  person  interested  therein,  see  ht  to  make ;  and  such 
principal  money  and  interest  shall  by  the  said  treasurer  be  paid, 
applied,  and  disposed  of  in  pursuance  of  and  obedience  to  any  such 
order. 

33.  And  it  is  hereby  further  ordered,  That  before  the  manumission  Before  Manu- 
of  any  Slave  by  virtue  of  any  private  contract  for  that  purpose  bet-  nii"«<»  of  a 
ween  such  Slave  and  his  owner,  notice  of  such  intended  manumission   Siaw^ private 
shall  by  the  owner  of  such  Slave,  be  given  in  writing  to  the  protector  2Sereofto  be 
or  guardian  of  Slaves,  who,  on  behalf  of  the  said  Slave,  shall  be  bound  ^ven  bj  owner 
to  ascertain  that  such  owner  has  good  right  and  title  in  the  law,  and  top[rotector,who 
is  competent  to  effect  such  manumission  ;  and  tlie  said  protector  and  ^  Mceitain 
guardian  of  Slaves  shall  also,  without  fee  or  reward,  prepare  the        **H*  ^  ^"^' 
proper  deed  of  manumission,  and  the  same  shall  in  all  cases  be  exe-  jl'^l^  toS*"^ 
cuted  in  the  presence  of  the  said  protector  or  guardian  of  Slaves,  or  executed  before 
of  some  proper  witness,  to  be  by  him  appointed  for  that  purpose,  him,  or  some 
and  being  so  executed,  shall  by  such  protector  and  guardian  of  proper  witnen, 
Slaves  be  enrolled  in  the  oflBce  of  registry  in  the  said  island  within  f^*^-^^^' 
one  calendar  month  next  after  the  date  and  execution  thereof :  And  q^qqii,  .  {„  ^^ 
in  case  any  such  deed  shall  not  be  lefl  for  enrolment  at  the  said  fault,  jntitector 
office  of  registry  within  the  said  period  of  one  calendar  month,  the  to  forfeit 
said  protector  of  Slaves  shall  incur  and  be  liable  to  the  payment  of 
a  fine  not  exceeding  fifly  pounds,  nor  less  than  ten  pounds  sterling 
English  money. 

.  54.  And  it  is  hereby  ordered,  That  in  case  any  such  deed  of  ma-  In  Maaumb- 
mission  as  aforesaid  shall  be  executed  voluntarily,  and  without  any  donsTohmtary 
valuable  consideration  passing  to  the  owner  or  other  person  effecting  ^^'"'"cJISr 
such  manumission,  the  Slave  or  Slaves  so  to  be  manumitted  shaU,  ^^^^^  before*** 
before  the  actual  execution  of  any  such  deed,  appear  before  the  said  protector,  and 
protector  and  euardian  of  Slaves,  or  before  the  Commandant  of  the  ^ifSUvebe  under 
quarter  in  which  such  Slave  may  happen  to  be  resident ;  and  if  it  ^^  or  above 
snail  appear  to  the  said  protector  ^d  guardian  of  Slaves,  or  to  such  ^»  or  nckly, 
Commandant,  as  the  case  may  be,  that  the  Slave  about  to  be  so  bo^for  maL- 
gratuitously  manumitted,  is  under  the  age  of  &ix  years,  or  above  the  tenance. 
age  of  fifty  years,  or  is  labouring  under  any  habitual  disease  or  in- 
firmity of  mind  or  body,  the  owner  or  other  person  about  to  effect 
such  manumission,  shall,  at  the  time  of  the  execution  of  the  deed  of 
manumission,  execute  and  deliver  under  his  hand  and  seal  a  bond 
to  His  Majesty,  in  the  penal  sum  of  two  hundred  pounds,  with  a 
condition  thereunder  wntten,  for  the  defeasance  thereof,  if  the  said 
slave  shall  be  properly  fed,  clothed,  and  maintained,  until  the  age 
of  fourteen  years,  in  the  case  of  infants,  or  during  the  term  of  his 
or  her  natural  life,  in  the  case  of  adults  of  the  i^e  of  fifty  years,  or 
labouring  under  any  such  sickness,  disease,  or  infirmity  as  aforesaid ; 
and  no  such  manumission  shall  be  valid  and  effectual  in  the  law,  or 
shall  be  received  for  enrolment  at  the  office  of  registry,  until  such 
bond  as  aforesaid  be  duly  executed  and  registered,  and  deposited  in 
the  said  office. 

S5.  And  it  is  hereby  further  ordered,  That  every  clergyman  of  Ciergj  to  de- 
the  established  Church  of  England,  and  every  minister  of  the  Kirk  ^"  ^  ^^«n^ 
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^f,^AmfitHi  certi-  ^  ScoAnndf  aod  erery  priett  dr  minister  pi^ofinaing^the  Roman 
llcates  of  BamM  thoUc  religion  in  the  said  island,  and  every  otlier  person  being  a 
and  abode  of  public  teacher  of  religion  within  the  said  island,  shall,  and  is  hereby 
^^^  ffl^^'  authorised  to  transmit  or  deliver  under  his  hand  to  the  Commandant 
^^^^^^^  ^^  ^c  quarter  in  which  he  may  be  resident,  certificates  setting  forth 
undentand  the  ^®  names  or  name  and  places  or  [)lace  of  abode  of  any  Slaves  or 
nature  of  an  Slave,  who,  in  the  judgment  and  belief  of  the  party  so  certifying, 
oath.  may  be  sufficiently  instructed  in  the  principles  of  reugion  to  under- 

Ccmmandu^  Stand  the  nature  and  obligation  of  an  oath.  And  the  Commandants 
^Cm^a^^to  ®^  ^^®  several  quarters  in  the  said  island  shall,  and  are  hereby  re- 
the  protector,  quired  to  transmit  such  certificates  as  aforesaid  to  the  protector  and 
wlioiato  fegia-  guardian  of  Slaves,  who  shall,  and  is  hereby  required  to  register  the 
ter  tfaom  ina  same  in  a  book  to  be  kept  by  him  for  that  purpose,  therein  stating 
^^^l^t^  the  date  of  every  such  certificate,  and  the  name  and  place  of  abode 
^mI^J^^^  ^  ^®  person  by  whom  the  same  may  be  granted,  and  of  every  Slare 
IMtogtveeer-  mentioned  and  included  therein;  provided  nevertheless,   that  no 


priest,  minister,  or  public  teacher  of  religion,  not  being  a  clergyman 

of  the  Church  of  England,  or  a  minister  of  the  Kirk  of  Scotlandt 

shall  be  competent  to  grant  any  such  certificate  as  aforesaid,  unless 

His  Majesty's  Principal  Secretary  >of  State,  having  the  department 

of  the  colonies,  or  the  Governor,  or  Acting  Governor  for  the  time 

being  of  the  said  island  of  Trinidad^  shall'  have  granted  to  such 

priest,  minister,  or  public  teacher,  a  licence  in  writing  to  grant  such 

certificates ;  and,  unless  such  license  shall  be  in  force,  and  have  been 

first  registered  at  the  office  of  the  said  protector  of  Slaves* 

No  pcnstf  ie-         36.  And  it  is  further  ordered,  That  no  person  shall  henceforth  be 

jedad  at  a  wit-  rejected  as  a  witness,  or  considered  as  incompetent  to  give  evidence 

Boi,  although    Iq  m^y  court  of  civil  or  criminal  justice  in  the  said  island,  by  reason' 

dndna  inch*      ®^  ^*®  ^^  ^^  being  in  a  state  of  slavery,  if  the  person  or  penons 

certiinte  from  producing  or  tendering  him  or  her  as  a  witness,  shall  produce  and 

procoeier,  who    exhibit  to  the  court  a  certificate  under  the  hand  of  the  said  protector 

it  to  gnnta        and  guardian  of  Slaves,  that  such  proposed  witness  is  registered  in 

certifteate.  ^^  before-mentioned  book  ;  and  the-said  protector  of  Slaves  shall, 

and  he  is  hereby  required  to  grant  without  fee  or  reward,  to  any 
person  making  application  for  the  same,  a  certificate  of  the  fiu^t, 
whether  any  such  proposed  witness  is  or  is  not  registered  in  .the  said 
Pnmao^ifaatno  book:  Provided  nevertheless,  that  no  person  being  in  a  state  of 
Slave  give  evi-  slavery  shall  be  admitted  to  give  evidence  in  any  civil  suit  or  action 
****"*  l^f*  ^  in  which  his  or  her  owner  is  directly  concerned,  or  in  any  case  where 
^^^ed,  or  ^  any  white  person  raav  be  charged  with  or  prosecuted  for  any  offisnce 
where  anj  white  punishable  with  death ;  provided  always,  that  nothing  herem  con- 
penon  is  charge*  tained  shall  extend  to  take  away  or  diminish  any  power  and  authority 
ed  with  a  ca-  which  any  court  of  criminal  jurisdiction  in  the  said  colony  now  hath 
pital  offiBDce,  or  j^  admit  in  any  case  the  evidence  of  persons  beini;  in  a  state  of 
petentifoffree  ^^^very  ;  provided  also,  that  nothing  herein  contained  shall  extend, 
Gonditi<m.  ^^  ^^  construed  to  extend,  to  render  any  Slave  a  competent  witness 

in  any  case  in  which  such  Slave  would  be  incompetent  to  give  evi« 
dence  if  he  or  she  were  of  free  condition. 
Salary  of  pro-  37.  And  it  is  hereby  further  ordered.  That  the  salary  of  the  pro- 
Jf^**""  **>^  "*  tector  and  guardian  of  Slaves  shall  by  him  be  taken  and  received  in 
advvnteeL  OT*  ^®**  *^^  *°  satisfaction  of  all  fees,  perquisites  of  office,  advan« 
cmolu^^c        ^^»  a^  emoluments  whatsoever ;  and  that  if  the  said  protector 

and  guardian  of  Slaves  shall  take  or  receive  directly  or  indirectly 
any  fee,  perquisite  of  office,  advantage,  or  emolument,  other  than 
besides  his  said  salary  for  or  in  respect  of  any  act,  matter,  or  thing, 
done  or  performed  by  him  in  the  execution  of  such  hia  (^ce,  be 
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shall  mcor  and  become  liable  to  the  payment  of  a  fine  equal  to  twice 
the  amount  of  what  he  may  80  receive,  and  shall  morever  become 
disqualified  from  holding  such  his  office. 

S8.  And  it  is  hereby  further  ordered,  That  the  said  protector  and  Protector  twice 
guardian  of  Slaves  shall  on  the  first  Monday  next  afler  the  twenty-  a-year  to  make 
fifth  Day  of  December,  and  on  the  first  Monday  next  after  the  '^portofdia- 
twenty-lourth  day  of  June  in  each  year,  deliver  to  tlie  Governor  or  zJJ^f     ^ 
Acting  Governor  for  the  time  being  of  the  said  island,  a  report  in 
writing,  exhibiting  an  account  of  the  manner  in  which  the  duties  of 
such  his  office  have  been  performed  during  the  half  year  next  pre- 
ceding the  date  of  such  his  report,  and  especially  stating  the  num-  Number  of  niiii 
ber  of  the  actions,  suits,  and  prosecutions  in  which  he  may  have  andactioBaymih 
acted  as  the  protector  of  any  Slave  or  Slaves,  witli  the  dates  and  ^^^^?^ 
effect  of  all  the  proceedings  therein,  and  the  particulars  of  all  the  retuniamadeto 
returns  which  by  virtue  of  this  order  may  have  been  made  to  him  himof  iMnona 
by  the  Commandants  of  the  several  quarters  within  the  said  island ;  criminaUy  pro- 
and  the  names  of  the  persons,  if  any,  against  whom  he  may  have  "ecuted. 
instituted  any  criminal  prosecutions,  under  and  by  virtue  of  this  Slaves  compe-^ 
order,  together  with  a  statement  of  the  names  of  all  Slaves  who  may  jen^^  give  en- 
have  been  certified  to  him  as  being  competent  to  give  evidence  in 
any  court  of  justice,  together  with  the  number  of  licences  which   Ucences  given 
may  by  him  have  been  granted  for  the  marriage  of  any  Slaves,  with  for  marriages. 
the  number  of  marriages  appearing  to  have  been  solemnized  in  pur- 
suance thereof,  together  with  the  amount  of  the  sums  of  money  Amount  paid 
deposited  in  the  Savings'  Banks  in  the  said  island,  together  with  a  into  Savings' 
statement  of  the  names  of  all  the  Slaves  manumitted  under  the  au-  Banks, 
thority  of  this  present  order ;  and  the  Governor  or  Acting  Grovemor  ^IS"*""' 
for  the  time  being  of  the  said  colony,  shall  thereupon  administer  to 
the  said  protector  of  Slaves  an  oath  that  such  report  contains  a  true 
and  accurate  statement  of  the  several  matters  and  things  therein 
referred  to ;  and  when  and  so  soon  as  the  said  protector  of  Slaves 
shall  have  made  such  his  half-yearly  report,  and  shall  in  manner  Sworntobefae 
aforesaid  have  been  sworn  to  the  truth  thereof,  then,  and  not  before,  the  Governor., 
the  said  Governor  or  Acting  Governor  shall  issue  to  the  said  pro-   Governor  to  is- 
tector  or  guardian  of  Slaves,  a  warrant  upon  the.  treasurer  of  the  ■"*  warrant  for 
said  island  for  the  amount  of  his  salary  for  the  half  year  next  pre-  !J^^^  g^^  ^ 
ceding  the  date  of  such  report ;  and  the  said  Governor  shall,  and  he  g^ 
is  hereby  required,  by  the  first  convenient  opportunity,  to  transmit 
such  report  as  aforesaid  to  His  Majesty's  rrincipal  Secretary  of 
State  having  the  department  of  the  colonies. 

39.  And  it  is  furtner  ordered.  That  if  the  protector  and  guardian  ErMuresorfid. 
of  Slaves,  or  any  Commandant  of  any  quarter  in  the  said  island,  or  sification  of 
any  other  person  shall  wilfully  and  fraudulently  make,  or  cause,  or  ^^'^  tobem 
procure  to  be  made,  any  er<^ure  or  interlineation  in  any  of  the  ">«*«»««•• 
books,  records,  or  returns  herein  before  required  to  be  made,  or 

shall  wilfully  falsify  any  such  books,  records,  or  returns,  or  shall 
wilfully  make,  or  cause  or  procure  to  be  made,  any  false  entry  in 
any  such  book,  record,  or  return,  or  shall  wilfully  and  fraudulently 
bum,  cancel,  or  obliterate  the  same,  or  either  of  them,  or  any  part 
thereof,  the  person  or  persons  so  offending  shall  be,  and  be  deemed, 
adjudged,  and  taken  to  be  guilty  of  a  misdemeanor,  and  being 
thereof  convicted,  shall  sufier  punishment  as  is  hereinafter  directed. 

40.  And  it  is  further  ordered.  That  any  of  the  people  called  Quaken  to 
Quakers,  who  may  be  resident  in  the  said  island,  being  required  to  affinu. 
take  any  of  tlie  oaths  prescribed  by  this  present  order,  may,  and 

they  are  hereby  authorized  to  make  theiri  nis,  or  her  solemn  Kffirm- 
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a^on  in  lieu  of  such  oaths ;  and  that  any  person  taking  any  oath,  or 
being  a  Quaker,  making  his  solemn  affirmation,  under  or  in  pursuance 
of  this  order,  who  shall  be  convicted  of  sirearing  or  affirming  falsely, 
shall  incur  and  suffer  such  punishment  as  by  the  law  of  the  said 
island  may  be  inflicted  on  any  persons  guilty  of  wilful  and  corrupt 
«__  perjury. 

nnemcatk-  41,  ^nd  it  is  hereby  further  ordered,  That  any  person  who  may 

^^nDorto"  ^®  convicted  of  any  act  hereby  declared  to  be  a  misdemeanor,  shall, 
forfeit  not  more  ^^of  free  condition,  be  and  become  liable  to  a  fine  not  exceeding 
than  5001.,  nor  five  hundred  pounds,  and  not  less  than  fif^y  pounds,  sterling  English 
Urn  than  50L,  money,  or  to  imprisonment  for  any  time  not  exceeding  six  months, 
■ndbe impri-  nor  less  than  one  month,  or  both  to  fine  and  imprisonment  at  the 
ZhmiirnionSu  ^^'*®^^"  ®^  ^^^  Court,  by  which  any  such  person  may  be  convicted ; 
norlflMduui  ^^^  ^°  ^^^  ^"y  person  shall  be  So  convicted  of  any  cruelty  to  any 
onamofitii.         Slave,  the  said  Court  shall,  and  is  hereby  authorized,  at  tneir  dis* 

cretion,  to  declare  the  right  and  interest  of  the  person  so  convicted 
in  and  to  any  such  Slave  to  be  absolutely  forfeited  to  His  Majesty ; 
Triak  to  be  and  all  such  offences  as  aforesaid  shall  be  heard,  tried,  and  inquired 
c"rt^?rri  ^^'  ^^  *"^  before  the  Court  for  Criminal  Prosecutions  in  the  said 
mioAl  FhMNoi-  ^^^^  •  ^^^  ^^  ^^^^  pecuniary  fines  as  aforesaid,  and  all  other  pe- 
cuniary fines  imposed  by  this  order,  shall  be  recovered  in  the  said 
Court,  and  shall  be  paid  and  payable  in  equal  moieties,  o^e  half  to 
His  Majesty,  and  the  remaining  half  to  any  person  or  persons  who 
may  commence  any  suit  or  prosecution  for  the  same. 
Two  convic-  43,  ^nj  it  is  further  ordered.  That  if  any  person  shall  be  twice 

^1^1^^  olSnero  ^^^^^^^^^  before  any  tribunal  in  the  said  island,  of  inflicting  upon 
to  own,  or  ma-  ^^Y  Slave  any  cruel  or  unlawful  punishment,  the  person  so  convicted 
nagers  to  au-  shall,  in  addition  to  the  penalties  hereinbefore  mentioned,  be  declared 
perintend,  by  tlie  Court  before  which  such  second  conviction  may  take  place, 

S*^*"*/!fp  absolutely  incapable  in  the  law  to  be  the  owner  or  proprietor,  or  to 
aonHo  con^ct-  *^^  ^  '^  manager,  overseer,  or  superintendent  of  any  Slaves  or 
ed  to  be  foiw  Slave  within  the  said  island  ;  and  all  and  every  the  Slaves  or  Slave, 
felted.  of  which,  at  the  time  of  such  second  conviction,  any  such  person 

may  be  the  owner  or  proprietor,  shall  thenceforth  become,  and  be 
absolutely  forfeited  to  and  vested  in  His  Majesty,  his  heirs,  and 
successors. 
^Ih^i^  ^'  ^"^  ^^  '*  further    ordered.    That  the  Governor  or   Acting 

one  month  afler  ^^^^"^0^  ^^  ^he  said  island,  shall,  within  one  month  next  afler  this 
receipt  by  pro-  present  order  shall  be  received  by  him,  make  known  the  same  by 
clamation,  to  be  proclamation  throughout  the  said  island;  and  that  the  said  order 
in  force  one  shall  be  in  force  in  one  calendar  month  next  afler  the  date  of  such 
month  from        proclamation,  and  not  before. 

P™*''*"**'*^  And  the  Right  Honourable  Earl  Bathurst,  one  of  His  Majesty's 

Principal  Secretaries  of  State,  having  the  department  of  the  Colonies, 
is  to  give  the  necessary  directions  herein  accordingly. 

C.  C.  GREVILLE. 

The  foregoing  Order  in  Council  was  duly  proclaimed  and  pub- 
lished in  the  town  of  Port-of-Spain,  on  the  twenty-fourth  day  of 
May,  one  thousand  eight  hundred  and  twenty-four,  by  the  Alguacil 
Mayor. 

RALPH  WOODFORD, 
Governor. 
HERBERT  MACK  WORTH, 
Alguacil  Mai/or. 
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APPENDIX  H. 

BY  THE  KING. 

A   PROCLAMATION. 

Whereas  by  the  thirteenth  clause  of  the  Royal  Order  in  Council,  of 
the  Tenth  day  of  March,  now  last  past,  after  reciting  that  it  was 
necessary  that  effectual  measures  should  be  adopted  for  punishing 
such  offences  as  might  hereafter  be  committed  by  female  Slaves, 
within  the  island  of  Trinidad,  it  was  ordered  that  any  female  Slave 
who  should  commit  any  offence,  within  the  said  island,  which  by  the 
laws  in  force  was  punishable  by  flogging,  should  for  such  her  offence 
be  subject  and  liable  to  imprisonment,  or  be  confined  in  stocks,  or  to 
such  other  punishment  or  correction,  as  might  be  necessary  for  the 
eflbctual  suppression  of  such  offences,  and  as  might  be  specially 
sanctioned  in  and  by  any  Proclamation  to  be  thereafter  issuea  by  thjs 
authority  and  in  the  name  of  His  Majesty,  in  the  said  island :  and  the 
Governor  or  Acting  Governor  was  thereby  authorised  to  make  and 
ordain  such  Rules  and  Regulations  as  might  be  necessary  for  pre- 
venting any  excess  in  such  punishments,  or  any  abuse  in  the  mode  of 
inflicting  the  same,  provided  that  such  Rules  and  Regulations  should 
not  be  in  any  wise  repugnant  to  the  said  Order.  ^. 

Be  it  therefore y  ana  it  is  by  this  Proclamation,  ordered,  proclaimed^ 
and  declared.  That  from  andf  after  the  promulgation  of  this  Order,  in 
the  said  island,  the  following  punishments  for  the  suppression  of  such 
offences,  as  mav  hereafter  be  committed  by  female  Slaves,  within  the 
said  island,  which  by  the  laws  in  force,  were  heretofore  punishable  by 
flogging,  shall  be,  and  the  same  are  hereby  declared  to  be  specially 
sanctioned,  that  is  to  say. 

Solitary  Confinement,  with  or  without  work,  in  any  fit  or 
proper  place,  on  any  Estate,  or  in  any  place  in  the  said  island,  pro- 
vided tnat  the  same  be  approved  by  some  duly  licensed  Meoical 
Practitioner  in  the  said  islana,  and  by  the  Commandant  of  the  quarter 
by  certificate  in  writing,  under  their  hands  ;  such  certificates  to  be 
duly  entered  in  the  Record  Book,  on  every  Plantation,  if  in  the 
country ;  and  if  in  town,  by  some  duly  licensed  Medical  Practitioner 
and  the  Chief  of  Police  of^  the  said  town,  to  be  duly  recorded  in  the 
Office  of  the  said  Chief  of  Police ;  and  provided  that  for  each 
offence,  the  period  of  detention,  in  such  solitary  confinement,  shall 
not  at  any  time  exceed  three  days. 

Field-Stocks,  for  confinement  of  the  hands  during  the  hours  of 
labour  in  the  field,  provided  Ihat  for  each  offence,  the  period  of  con- 
finement, shall  not  at  any  one  time,  exceed  thirty  minutes. 

House-Stocks,  for  the  hands  and  feet ;  or  either  of  them,  with  or 
without  seats,  during  any  period  of  the  day,  provided  that  for  each 
offence,  the  period  of  confinement  shall  not  exceed  six  hours. 

Bed-Stocks,  for  confinement  of  the  feet  during  the  night. 

Hand-Cuffs. 

Distinguishing  Dresses,  to  be  used  either  with  or  without  the 
Stocks. 

Distinguishing  Marks,  to  be  suspended  from  the  neck,  by  col- 

G  o 
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lars,  and  secured  by  padlocks.  The  collars  and  marks  to  be  made  of 
tin,  and  to  be  of  the  form  now  approved  by  the  Go¥emm«it,  and  as 
well  as  the  hand-cuffs,  to  be  very  light,  so  as  not  to  injure  the  skin. 

Confinement,  either  solitary  or  otherwise!  during  one  of  the  hours 
of  noon,  with  or  without  task- work,  during  such  confinement. 

Provided  altoays^  and  it  is  hereby  ordered,  that  in  all  cases  of 
punishment  either  solitary  or  otherwise,  where  such  confinement  shall 
exceed  the  period  of  twelve  hours,  the  Slave  in  confinement  shall  be 
supplied  with  a  sufficient  quantity  of  prepared  farinaceous  food,  at 
the  least  once  in  every  twelve  hours :  and  with  a  proper  supply  of 
good  water. 

2.  And  it  is  hereby  ordered  and  declared^  that  in  all  cases  whore  it 
shall  seem  proper  to  any  Owner  or  Manager  to  impose  any  or  either 
of  the  foregoing  punishments,  upon  any  male  Slave  or  Slaves,  for  any 
offence  to  be  hereafter  committed  by  such  male  Slave  or  Slaves,  is 
lieu  of  the  punishment  of  flogging,  it  shall  be  lawful  for  such  Owner 
or  Manager  so  to  do,  complying  in  all  respects  with  the  provisions 
aforesaid. 

3.  And  it  is  hereby  further  ordered  and  dedaredt  that  if  any  of- 
fence to  be  hereader  committed  by  any  male  or  female  Slave  in  the 
said  island,  shall  be  of  such  a  nature  and  of  such  an  extent,  as  in  the 
opinion  of  his  Owner  or  of  any  Person  under  whose  charge  such 
Slave  may  be  placed,  to  require  greater  punishment  and  correction 
than  such  Owner  or  Person  is  empowered  to  inflict,  suph  Owner  or 
Person  shall  cause  the  Slave  offending  together  with  any  ¥dtnesses 
necessary  to  substantiate  the  complaint,  to  be  carried,  if  in  the 
country,  before  the  Commandant  of  the  quarter  in  which  such  offence 
shall  be  committed,  or  his  Adjoint ;  or  if  in  the  Town  of  Port  of 
Spain,  before  one  of  the  Alcaldes  in  ordinary,  or  before  the  Chief  of 
Police,  or  before  one  of  the  Alcaldes  of  i^rrio ;  which  said  Com- 
mandant, Adjoint,  Alcalde  in  ordinary.  Chief  of  Police,  or  Alcalde  of 
Barrio,  as  the  case  may  be,  is  hereby  authorized  and  empowered  to 
entertain  and  investigate  such  complaint,  to  examine  any  witness  or 
witnesses,  that  may  be  produced  before  him,  either  in  substantiation 
of  the  charge,  or  in  defence  against  the  same ;  and  to  sentence  the 
same,  imposing  such  punishment  on  the  accused,  as  may  appear  com- 
mensurate with  the  offence  complained  of;  either  by  an  extension  of 
some  one  or  other  of  the  modes  of  punishment  hereinbefore  provided, 
or  by  imprisonment  in  the  Royal  Gaol,  with  or  without  hsra  labour 
in  the  Tread-Mill,  provided  the  same  does  not  for  any  one  o£feoee 
exceed  the  term  of  one  month,  or  in  case  the  offender  be  a  male  by 
forty  stripes ;  or  by  confinement  in  the  pbblic  stocks,  with  or  without 
a  distinguishing  dress  or  mark,  in  any  public  place  approved  by  -the 
Governor  or  Acting  Governor,  for  such  purpose  ;  in  case,  however, 
the  offence  complained  of  shall  appear  to  the  Commandant,  or  hfs  Ad- 
joint, or  the  Alcalde  in  ordinary.  Chief  of  Police,  or  Alcalde  of  Bairio, 
as  the  case  may  be,  to  exceed  the  limits  of  his  jurisdiction,  he  sliall 
report  the  same,  as  directed  by  the  7th  Clause  of  the  Royal  Order  in 
Council  of  the  16th  of  September,  1822,  to  the  Judge  of  Criminal 
Inquiry,  who  shall  give  notice  in  writing  of  such  report  to  the 
Procurador  Syndic. 

4.  And  it  is  hereby  further  ordered  and  dedared^  That  the  Com- 
mandants of  the  respective  quarters,  or  their  Adjoints  if  in  the 
country,  or  the  Alcaldes  in  Ordinary,  Chief  of  Police,  or  Alcaldes  of 
Barrios,  if  in  the  Town  of  Port  of  Spain,  or  the  Procurador  Symifo; 
in  all  cases  either  in  town  or  country,  shall  have  full  power  nnd 
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authority  to  hear  and  determine  all  complaints  of  Slaves  against  their 
masters, -or  against  any  other  person  or  persons ;  and  in  allsuch  cases 
of  complaints,  it  shall  be  lawful  for  the  Commandant  of  the  quarter 
in  whidi  the  offence  shall  be  committed,  or  his  Adjoint,  for  the 
Alcalde  in  Ordinary,  Chief  of  Police,   or  Alcalde  of  Barrio,   if  in 
town,  or  for  the  Procurador  Syndic,  to  cite  before  him  the  person 
against  whom  the  complaint  shall  be  made ;  or  any  person  or  persons 
whose  testimony  may  be  necessary  for  the  investigation  of  the  truth 
of  such  complaint ;  and  after  investigation  thereof,  in  case  the  same 
shall  be  established,  to  sentence  the  party  accused  to  the  payment  of 
such  penalty  not  exceeding  ten  pounds,  as  to  such  Commandant, 
Adjoint,  Alcalde  in  Ordinary,  Chief  of  Police,  Alcalde  of  Barrio,  or 
Procurador  Syndic,  may  seem  proper ;  and  in  case  such  complaint 
shall  be  groundless,  or  appear  to  have  been  maliciously  invented,  the 
magistrate  before  whom  the  complaint  shall  have  been  made,  shall 
return  the  said  Slave  to  his  or  her  Master,  together  with  his  sentence 
in  writing,  declaratory  in  either  of  the  aforesaid  terras,  of  the  dis- 
missal 01  the  charge,  m  order  that  the  Owner  or  Manager,  or  person 
entrusted  with  the  care  of  tlie  said  Slave  may  impose  such  punish- 
ment on  the  said  Slave  as  may  be  commensurate  with  the  nature  of 
the  charge  such  Slave  may  have  preferred  and  may  not  be  incon- 
sistent with  the  provisions,  either  of  this  present  Order  or  of  the  said 
Order  of  the  tenth  day  of  March  last,  or  lay  his  or  her  complaint 
before  the  Commandant,  or  his  Adjoint,  if  in  tne  Country ;  or  before 
one  of  the  Alcaldes  in  Ordinary,  or  the  Chief  of  Police,  or  one  of  the 
Alcaldes  of  Barrio  in  the  Town  of  Port  of  Spain,  under  the  provisions 
of  the  third  Clause  of  this  present  Order  or  Proclamation. 

5.  And  it  is  herein^  Jurther  ordered  and  declared^  That  in  case  any 
person  or  persons  against  whom  any  complaint  may  be  made  by  any 
Slave  or  Slaves,  sludl  neglect  or  refuse  to  appear  before  the  Com- 
mandant, or  his  Adjoint,  Alcalde  in  Ordinary,  Chief  of  Police,  Alcalde 
of  Barrio,  or  Procurador  Syndic,  as  the  case  may  be,  for  a  period  of 
fourteen  days  after  citation  in  writing  duly  served,  the  Magistrate 
h^ore  whom  the  complaint  may  have  been  brought,  shall  proceed 
to  hear  the  complaint  ex  parte^  and  to  pronounce  sentence  there- 
in and  duly  enforce  the  same  against  the  accused.  And  in  all  cases 
pk  which  any  person  shall  be  duly  cited  as  a  witness  before  any 
/nich  Magistrate,  and  shall  refuse  to  pay  due  obedience  to  such 
citation,  it  shaU  be  lawful  for  a^y  such  Magistrate,  Chief  of  Police, 
JUcalde  of  Barrio,  or  Procurador  Syndic,  as  the  case  may  be,  to  fine 
anch  person  in  any  sum  not  exceeding  Forty  Shillings,  cuirency,  for 
jeach  and  every  default ;  and  to  enforce  payment  thereof  by  warrant 
under  his  hand,  which  warrant  any  Alguacil  is  authorized  and  hereby 
required  to  execute  either  by  levying  the  amount  on  the  property  of 
the  party  against  whom  the  warrant  may  be  issued,  or  by  the  com- 
mitment of  such  party  to  the  Royal  Gaol,  there  to  remain  until  the 
same  be  recoverable  and  the  amount  be  duly  paid. 

6.  Provided  altoa^s,  that  in  all  cases  in  which  the  complaint,  made 
to  any  such  Ma^trate  as  aforesaid,  be  such  as  may  subject  the  party 
accused  to  public  prosecution  pr  punishment  under  the  Royal  Order 
in  Council  of  the  16th  Sept€}mber  1822,  or  under  the  provisions  of 
the  Royal  Order  in  Councilof  the  lOth  d^y  of  March  last,  the  com- 
plaint shall  be  passed,  wijth  the  evidence  in  support  of  it,  to  the 
Judge  of  Criminal  Inquiry,  by  whom  wotlce  shall  be  given  to  the 
Procurador  Syndic,  who  in  these  as  well  as  in  all  other  cases,  shall 
proTide  i(Qr  the  care  aud  maintenance  of  the  Slaves  in  such  manner 
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as  may  appear  to  him  necessary  and  proper ;  and  shall  be  entitled  to 
recover  from  the  Owner  all  reasonable  expences  for  the  said  serviees 
provided  that  in  disputed  cases  the  accounts  be  submitted  for  the  ap- 
proval of  the  Governor. 

Witness  His  Excellency  Sir  RALPH  JAMES  WOODFORD, 
Bart.f  our  Governor  and  Commander-in'Chief  in  and  aver  the 
said  Island  of  Trinidad  and  its  Dependencies^  and  given  tmder 
the  Great  Seal  of  this  said  Island^  at  the  Government' House  in 
the  Toxon  of  Port  of  Spain^  this  ttventy-third  day  of  June^  in  tie 
Year  1824,  and  in  the  Jifth  year  of  our  Reign, 

RALPH  JAMES  WOODFORD. 

By  His  Excellency's  Command, 

Frederick  Hammst, 

Assistant  Secretary. 
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TRINIDAD. 

Sir, 

Having  submitted  to  the  consideration  of  His  Majesty's  Secretary 
of  State  for  the  Colonies,  those  parts  of  the  Order  in  Council  of  the 
10th  of  March  last,  that  appeared  either  ambiguous  in  their  con- 
struction, or  that  had  become  the  subject  of  representation,  I  have 
now  the  honour  to  acquaint  you,  that  I  have  received  Earl  Bathurst's 
authority  to  instruct  you  as  follows :  — 

The  seventh  clause  of  the  order,  in  giving  new  powers  to  the 
Commandants,  has  not,  either  directly  or  by  implication,  taken  away 
ihe  powers  with  which  they  were  previously  invested. 

As  regards  the  10th  clause,  it  is  to  be  understood,  that  Slaves 
are  to  be  allowed  to  work  upon  their  own  provision  groundj^  upon 
that  day,  but  that  they  are  not  to  hire  themselves  out  to  labour  on 
Sunday,  either  to  their  master  or  to  any  one  else,  although  for  their 
own  benefit.  It  is  apprehended,  that  to  permit  it  would  occasion 
endless  evasion ;  the  object  of  government  being  to  secure  Sunday 
as  a  day  of  rest,  and  of  religious  improvement. 

His  Majesty's  Government  are,  however,  aware  of  the  necessity 
that  may  exist,  on  some  estates,  for  providing,  during  certain  periods 
of  the  year,  due  care  for  the  preservation  of  that  portion  of  the  crop 
that  may  be  in  process  of  cure  on  Sundays ;  and  until  directions  be 

fiven  upon  this  subject,  you  will  permit  a  reasonable  number  of 
laves  to  attend  this  service. 

In  like  manner,  it  was  not  within  the  intent  of  the  order  that  pro- 
prietors should  be  punished  for  requiring  the  attendance  of  their 
servants  after  sunset  on  Saturday  evening ;  and  I  am,  therefore,  to 
instruct  you  not  to  proceed  against  any  proprietor  for  employing 
Slaves  in  domestic  occupation  at  any  period  of  the  week :  this  is 
equally  to  apply  to  any  labour  undertaken  for  the  maintenance  of 
the  public  peace,  or  for  the  security  or  preservation  of  any  public 
or  private  property. 
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The  prohibition  contained  in  the  11th  clause  is  intended  to  prevent 
the  use  of  the  whip  as  the  immediate  impulse  to  labour,  and  as  such, 
it  is  to  be  strictly  construed ;  but  it  is  not  to  be  inferred  therefrom 
that  Slaves  refusing  to  work  are  thereby  screened  from  punishment. 

It  having  been  objected  to  the  13th  clause,  that  female  Slaves* 
being  thereby  no  longer  exposed  to  punishment  by  the  whip,  are 
placed  in  a  better  situation  than  the  female  free  inhabitants,  I  am  to 
acquaint  you,  that  His  Majesty's  government  do  not  see  therein 
ground  for  withdrawing  the  protection  granted  to  the  slaves,  but 
rather  for  extending  the  like  security  to  the  sex  in  general,  by  some 
further  order  of  His  Majesty  to  such  purpose. 

His  Majesty's  government  do  not  anticipate  any  of  those  evils 
which  the  12th  clause  is  represented  as  likely  to  create ;  and  that, 
as  the  Slave  is  to  be  duly  examined  by  the  Court,  and  to  make  a 
particular,  consistent,  and  probable  statement  of  all  circumstances 
attendant  upon  the  punishment,  before  even  the  presumption  of 
guilt  will  arise,  the  danger  that  has  been  anticipated  from  this  clause 
does  not  appear  to  His  Majesty's  government  to  rest  on  sufficient 
foundation.  It  also  appears  that  this  principle  was  established  in 
the  island  of  Dominica  by  the  14th  clause  of  the  Slave  act,  dated 
the  22d  of  April  1818. 

In  the  next  clause,  namely,  the  22d,  the  power  of  election  given 
to  the  Slave  is  to  be  considered  as  providing  for  cases  of  sickness  or 
absence  on  the  part  of  the  Commandant  or  Assistant  Protector,  or 
where  the  Commandant  might  be  the  master ;  and  not  as  giving  or 
implying  a  power  to  quit  the  estate  against  the  master's  consent. 
This  application  on  the  part  of  the  Slave  may  also  be  made  either 
by  a  message,  or  by  obtaining  a  letter  to  be  writteh,  as  the  duties 
of  the  plantation  or  other  circumstances  may  render  most  con- 
venient. 

The  power  conferred  by  the  24th  clause,  by  which  Slaves  are 
permitted  to  acquire  lands,  is  not  to  be  held  as  exempting  them 
from  the  existing  restrictions  as  to  the  mode  in  which  lands  may  be 
cultivated  by  persons  of  their  class  and  condition.  They  are  there- 
fore not  authorized,  by  the  mere  acquirement  and  tenure  of  land, 
to  cultivate,  for  their  own  profit,  the  staple  commodities  of  the 
island. 

The  obligation  required  by  the  34th  clause  in  the  cases  of  volun- 
tary manumissions,  to  give  security  to  the  crown  for  maintenance 
of  the  Slave,  does  not  apply  to  testamentary  manumissions ;  and,  in 
other  cases,  it  is  not  considered  probable  that  the  party  disposed  to 
confer  the  benefit  of  freedom  would  withhold  the  boon  merely  be- 
cause he  will  have  to  enter  into  a  legal  obligation  to  carry  his  own 
purposes  into  effect. 

As  respects  the  42d  clause,  and  the  penalties  attendant  upon  it, 
I  have  the  satisfaction  to  acquaint  you,  that,  for  the  purpose  of  al- 
laying any  apprehensions  that  have  been  entertained  of  this  enact- 
ment, it  has  been  directed,  that  the  penalty  on  the  second  conviction 
shall  never  be  enforced  until  the  whole  case  has  been  referred  home 
for  the  consideration  of  His  Majesty ;  and  you  will  observe,  that  in 
this  special  instance,  the  forfeiture  is  to  the  benefit  of  the  Crown, 
and  therefore  would  not  be  enforced  unless  the  offence  were  of  a 
grave  and  serious  character. 

Having  also  submitted  the  inconvenience  that  some  of  the  Com- 
mandants might  suffer  by  being  required  to  come  to  Port  Spain  every 
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quarter  for  the  purpose  of  swearing  to  their  returns,  I  am  further 
to  acquaint  you,  that  the  returns  of  punishments  by  Commandants 
upon  their  own  estates  will  be  required  only  every  six  months  from 
those  officers. 

(Signed)        RALPH  WOODFORD. 
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TRINIDAD. 

By  THE  KING  in  CouneU. 

At  the  Court  at  Carlton  HousCf  the  l&h  September ^  1822:  Present, 
the  King's  Most  Excellent  Majesty^  in  Council, 

No  penon  or  Whereas  by  the  laws  in  force  in  the  island  of  Trinidad,  women, 
I*"®**^;^^^  artizans,  and  certain  other  persons  therein  mentioned,  are  exempted 
vmnuiUtiiSonof  ^^^^  imprisonment  for  any  civil  debt,  and  also  by  the  same  laws  as 
this  or£^ail  ^Y  custom,  the  arms,  horses,  mules,  of  certain  persons  of  character 
be  exempt  from  and  quality,  as  well  as  the  books  of  students  and  lawyers,  and  the 
arreflt  and  im-  tools  of  artizans  are  not  liable  to  be  taken  in  execution  in  satisfaction 
prifoninentin  of  any  debt,  His  Majesty  is  pleased,  by  and  with  the  advice  of  His 
imd  pen^  Privy  Council,  to  order,  that  from  and  ^fter  the  promulgation  rf 
proper^  of  ^^^^  order  in  the  said  island,  no  person  or  persons  wnatsoever.  male 
every  kind,  ex-  Or  female,  of  whatever  rank  or  condition,  shall  be  exemptefa  froiil 
cept  wearing  arrest  and  imprisonment  in  the  ordinary  places  of  confinement^  in  any 
SS?*^'*^*hJ  ^^*'  ^^^  ^^  proceeding;  and  that  the  personal  property  of  eveiy 
taken°in'cx2u!^  kind  and  description  belonging  to  a  debtor,  save  and  except  his  oi" 
tion.  "    ^^^  wearing  apparel,  bed  and  bedding,  shall  be  capable  of  being 

seized,  or  taken  in  execution,  any  thing  contained  in  the  said  laws  to 

the  contrary  notwithstanding. 
Not  to  extend  Provided  alwaysy  Tliat  this  order  shall  not  extend  to  authorize 
to  authorise  ar-  the  arrest  of  any  married  woman,  or  of  the  Governor,  Lieutenant 
'^^^"illJr^  Governor,  or  other  person  administering  the  Government  of  the 
▼WTQOT 'Sci^°"  ^*^*"^  ^^^  ^^^  ^'"^^  bemg,  or  any  Member  of  the  Council,  ot'  ally  of 
tenant 'Gorer-  ^^^  Judges,  or  any  officer  of  the  Courts  of  Justice  in  the  said  island, 
nor,  the  mem-  Or  any  witness  during  the  attendance  of  such  officer  or  witness  in  the 
ben  of  Counci],  court,  or  when  going  to  or  returning  from  the  same.  And  the  Right 
"  ^  ^"^  f  Honourable  Earl  Bathurst,  one  of  His  Majestjr's  Principal  Secc^ 
3iie*rourto *or      ^^*^8  ^^  State,  is  to  give  the  necessary  directions  herem  accard- 

ingly. 

JAMES  BULLER. 

A  True  Copy. 

Abetas  William  Young, 

Administering  the  Government. 

Government  House, 
Trinidad,  16th  January,  1829. 
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TRINIDAD. 

By  THE  KING  in  Council, 

At  the  Court  at  Carlton  House,  the  \  6th  of  September,  1822:  Present, 
the  King's  Most  Excellent  Majesty,  in  Council. 

Whereas  a  custom  has  prevailed  in  the  island  of  Trinidad,  whereby  All  ^^^V^ 
married  women  have  claimed  the  right  of  carrying  on  trade,  and  f^*^'^  ^*^  mar- 
acquiring  property  in  their  own  names  and  on  their  own  account,  rilSPwanen  to 
while  their  dotal  ^nd  other  property,  has  not  been  considered,  or  be  lialile  for  the 
held  liable  to  the  payment  of  debts,  incurred  by  reason  of  such  trad-  debts  contracted 
ing ;  And  whereas,  such  a  custom  is  prejudicial  to  the  rights  of  bond  by  ^^^  {,"•'*' 
Jide  creditors.  His  Majesty  is  pleased,  by  and  with  the  advice  of  "^^J^^^q!^* 
His  Privy  Council,  to  order  and  declare.  And  it  is  hereby  ordered  ^ 
and  declared,  That  from  and  after  the  promulgation  of  this  order  in 
the  said  island,  all  property  of  any  kind  whatsoever,  which  shall 
•have  been  brought  by  married  women  at  their  marriage,  or  received 
by  them,  or  by  their  husbands  on  their  behalf,  either  at  that  time 
or  afterwards,  be  the  same  by  inheritance,  donation,  bequest,  or  by 
any  other  manner,  shall  be,  and  the  same,  as  far  as  the  interest  or 
interests  of  the  said  married  women  are  concerned  therein,  is  declared 
to  be  liable  for  all  debts  contracted  by  such  married  women,  in  con- 
sequence and  in  respect  of  such  separate  trading,  and  may  be  taken 
and  told  in  satisfaction  thereof. 

And  His  Majesty  doth  hereby  further  order  and  declare,  That  All  property  in 
all  property  in  the  said  island  of  Trinidad,  that  from  and  after  the  the  island  pur- 
date  of  the  promulgation  of  this  order  in  the  said  island,  shall  be  pur-  *^^?^ij"*^  *^' 
chased  and  acquired,  by  any  married  persons  whatsoever,  during  the  riedWoSei^r- 
marriage,  otherwise  than  by  descent,  donation  of  parents,  or  of  stran-  |     inarriage, 
gersyor  by  devise,  shall  be  subject  to  the  payment  of  all  such  lawful  debts  except  as  herein 
of  the  husband  and  wife  as  shall  have  been  incurred  and  contracted  mentioned,  to 
by  both,  or  either  of  them,  previous  to  the  purchase  or  acquisition  of  ^  wibject  to 
such  property,  and  not  otherwise,  notwithstanding  that  such  pro-     q^j^J^L     ^ 
perty  be  acquired  or  held  in  the  name,  and  for  the  benefit  of  the  wife 
or  husband  separately,  or  in  that  of  their  child  or  children,  or  in  the 
name  of  some  person  or  persons  in  trust  for  them,  or  either  of  them  : 
and  that  all  donations  from  and  between  husbands  and  their  wives  to  Donations  be- 
each  other,  during  marriage,  shall  be  void  as  against  bondjide  credi-  tween  man  and 
tors,  without  reference  to  the  time  at  which  their  debts  may  and  ^^®« 
have  been  contracted. 

And  His  Majesty  doth  hereby  farther  order  and  declare.  That  all  All  deeds  of  seu 
contracts,  deeds,  settlements^  conveyances,  or  assurances  whatsoever,  tlement  m  con- 
that  shall  or  may  at  any  time  or  times  hereafter  be  made  or  entered  ^l^^lriaffTto  be 
into  in  contemplation  of  marriage,  whereby  any  property,  right,  or  emegistered  in 
interest,  claim  or  demand  whatsoever,  shall  or  may  be  mtended  to  the  office  of  re- 
be  secured  for  the  separate  benefit  of  the  intended  wife,  shall  be  giitry— and  the 
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tfferioiis  settle,  made,  executed,  attested,  and  be  in  the  office  of  registry,  enregts- 
ments  to  be  re-  tercd,  previous  to  the  solemnization  of  the  marriage,  in  default 
gistered  witfain  whereof  the  same  shall  be  void  and  of  none  effect,  as  against  just 
•  certain  time,  ^j^  ^^^^^  y^^  creditors.  And  with  respect  to  all  contracte  of  mar- 
voicL  as  aoainst  '*^®  ^"^^  settlements  which  shall  or  may  at  any  time  have  hereto- 
ciediton.  fore  been  made  and  executed  relative  to.  Or  concerning  any  property 

in  this  island,  or  whereby  the  right  and  title  therein  may  be  affected. 
His  Majesty  doth  hereby  further  order  and  difect.  That  from  and 
afler  the  promulgation  of  this  order  in  the  said  island,  the  same  shall 
be  entered  and  enregistered  in  the  said  office  of  registry  within  four 
months,  if  the  same  shall  have  been  executed  in  the  said  island,  or 
within  fifteen  months,  if  the  same  shall  have  been  executed  beyond 
seas;  in  default  whereof,  such  marriage  contracts  or  settlements 
shall  be  null  and  void  as  against  hondfide  creditors.  And  the  Right 
Honourable  Earl  Bathurst,  one  of  His  Majesties  Principal  Secre- 
taries of  State,  is  to  give  the  necessary  directions  herein  accord- 
ingly. 

JAMES  BULLEIL 

A  True  Copy. 

Aretas  William  Youkg» 

Administering  the  Government. 

Government  House, 
Trinidad,  16th  January,  1823. 
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A  PROCLAMATION. 

Whereas,  it  appearing  that  a  great  proportion  of  the  Titles  to 
Land  in  this  Colony  are  defective  and  absolutely  void ;  either  as 
arising  from  the  neglect  of  the  parties  themselves,  or  from  an  abuse 
or  violation  of  their  respective  grants,  or  from  want  of  some  specific 
declaration  of  the  royal  pleasure  thereupon.  His  Royal  Highness  the 
Prince  Regent  taking  these  circumstances  into  his  consideration,  as 
well  as  the  advantages  that  the  inhabitants  now  and  hereafter  will 
derive  from  a  secure  tenure,  and  unmolested  possession  of  their 
Lands,  has  been  pleased  to  declare  as  it  is  hereby  proclaimed  and 
declared, 

That  in  all  and  every  case,  where,  previous  to  the  date  of  this 
Proclamation,  the  Lands  occupied  or  granted  either  under  Spanish 
or  British  authority  (excepting  those  hereinafter-mentioned),  have 
been  put  and  now  are  in  a  state  of  cultivation,  the  same  shall  be  con- 
firmed, together  with  such  further  proportion  as  shall  be  equal  to  the 
quantity  in  cultivation,  provided  always,  that  in  case  the  Lands  so 
occupied,  granted,  and  cultivated,  shall  be  required  for  the  public 
service,  the  same  shall  be  retained,  and  the  owner  or  occupier  thereof 
shall  receive  in  land  a  full  equivalent  to  those  of  which  he  has  been 
deprived;  and  provided  always,  that  from  and  after  the  date  of  this 
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Proclamation,  the  persons  holding  or  claiming  to  hold  such  Lands 
shall,  in  the  month  of  June  in  the  ensuins  and  every  succeeding  year, 
pay  into  the  Colonial  Treasury,  for  and  m  consideration  of  such  con- 
firmation, the  sum  of  five  shillings  currency  for  every  quarree  of 
Land  confirmed  and  granted ;  the  said  sum  to  be  a  perpetual  charge 
and  incumbrance  on  the  Lands  so  held  and  confirmed. 

And  His  Royal  Highness  has  also  been  pleased  to  declare,  That 
nothuig  herein-before  declared  shall  extend  to  such  grants  or  titles 
of  Land  as  have  been  made  and  registered  in  strict  conformity  to  the 
Royal  Cedula  of  his  Catholic  Majesty,  dated  San  Lorenzo,  24th  No- 
vember 1783,  and  previous  to  the  surrender  of  the  island  to  His 
Majesty's  arms. 

And  whereas  amongst  the  grants  or  titles  herein  last-recited,  there 
are  found  to  be  many,  the  Lands  whereof  are  entirely  uncultivated  or 
abandoned ;  contrary  to  the  spirit  and  letter  of  the  above-mentioned 
order,  and  to  the  present  and  future  disadvantage  and  inconvenience 
of  the  colony  at  large  :  His  Royal  Highness  the  Prince  Regent  has 
been  further  pleased  to  declare.  That  unless  the  said  Lands  shall 
within  the  space  of  two  years  from  and  afler  the  date  of  this  Procla- 
mation, be  put  into  a  state  of  cultivation,  in  a  proportion  of  one-, 
fourth  part  at  least,  to  the  whole  extent  of  the  land  held,  and  be  so 
continued;  and  unless  there  shall  be  placed  by  the  owner  and  be 
employed  thereon  a  number  of  Negroes  or  labourers,  amounting  at 
least  to  the  proportion  of  one  Negro  or  labourer  to  every  five  quar- 
rees  of  land  so  held,  the  owners  thereof  shall  pay  to  the  Colonial 
Treasurer,  in  the  month  of  June  next  after  the  determination  of  the 
said  term,  and  in  the  said  month  of  every  succeeding  year,  the  sum 
of  five  shillings  currency  per  quarree :  and  in  case  the  said  annual 
payment  shall  not  be  made  at  the  first  annual  period  next  succeeding 
the  determination  of  the  said  term,  the  said  Lands  shall  be  considered  « 

as  abandoned,  and  shall  be  returned  and  seized  as  forfeited  to  His 
Majesty,  his  heirs  and  successors. 

And  whereas  among  those  persons  who  from  time  to  time  obtained 
permission  from  the  several  British  Governors  of  the  Colony  to 
occupy  Lands  under  certain  restrictions  and  conditions,  there  are 
many  who  have  violated  the  same.  His  Royal  Highness  the  Prince 
Regent  has  been  pleased  to  give  a  power  to  his  Excellency  the 
Governor,  to  confirm  the  grants  of  such  parts  of  those  Lands  as  are 
cultivated  with  the  reserve  of  such  portion  of  them  as  may  be  wanted 
for  the  public  service  in  manner  as  aforesaid,  on  payment  by  the 
occupiers  thereof  into  the  Colonial  Treasury,  of  the  sum  of  one  hun- 
dred pounds  currency,  the  conditions  and  restrictions  of  their  several 
permissions,  of  occupancy,  the  said  Lands  being  also  held  subject  to 
the  annual  quit  rent  or  charge  of  five  shillings  per  quarree,  pay- 
able in  the  same  manner  and  period  as  herein  more  particularly 
described. 

And  whereas  permissions  have  also  been  obtained  from  the  several 
British  Governors  to  occupy  Lands  in  the  Colony,  which  said  Lands 
have  remained  and  are  now  uncultivated ;  His  Royal  Highness  the 
Prince  Regent  has  been  pleased  to  declare.  That  all  such  grants  and 
permissions  shall  be  considered  and  taken  as  they  are  hereby  declared 
to  be,  void,  with  a  reservation  nevertheless  to  such  nominal  occu- 
piers, to  pray  for  a  grant  of  the  same  on  such  conditions  as  are 
hereinafter  declared,  in  the  case  of  new  settlers. 

And  His  Royal  Highness  the  Prince  Regent  having  taken  into  his 
gracious  consideration  the  great  benefit  that  might  be  derived  to  the 
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inhabitants,  and  others,  from  a  cultivation  of  many  parts  of  the  most 
fertile  Lands  of  this  colony,  has  been  further  pleased  to  authorize 
His  Excellency  the  Governor  to  confer  grants  upon  the  fi^lowing 
conditions :  — 

I.  Thai  it  be  shewn  to  the  Governor  that  the  persons  applying  for 
I/ands  are  possessed  of  the  means  of  cultivating  them,  and  render- 
ing them  valuable. 

II.  That  no  new  grant  to  a  resident  of  the  island  shall  exceed  ill 
the  first  instance  one  hundred  quarr^,  except  in  cases  where  the 
nature  of  the  intended  cultivation  shall  render  a  relaxation  of  this 
condition  indispensable. 

IIL  That  if  strangers  shall  be  desirous  of  settling  with  any  great 
number  of  Slaves  from  other  British  colonies,  and  requiring  any 
greater  extent  of  Land  than  is  herein4>efore  limited,  they  will  be 
recommended  to  His  Royal  Highness's  gracious  favour. 

IV.  That  the  said  grants  of  new  Lands  shall,  in  all  cases,  be  given 
upon  condition  of  cultivating  one-fourth  part  of  the  same^  within  the 
period  of  five  years  from  the  date  of  the  grant ;  and  in  failure  tliereof, 
all  title  of  dominion,  and  of  occupancy,  or  otherwise,  shall  revert  to 
the  Crown. 

y.  That  the  right  of  His  Majesty  to  all  minerals,  as  well  as  quar- 
ries, timber,  and  water  when  required  for  the  public  service,  with  free 
ingress  and  regress  to  and  from  the  same  be  reserved. 

VL  That  the  three  chains  on  the  sea  coast,  (comprehending  fifty 
paces)  from  the  height  of  the  spring  tides,  be  held  and  reserved  for 
the  use  of  His  Majesty  and  the  public  service. 

That  to  avoid  any  differences  or  disputes  in  this  respect,  no  build- 
ing, of  whatsoever  description,  shall  be  erected  in  the  line  of  this 
chain,  without  express  permission  of  the  Government  first  obtained 
through  the  Commandant  of  the  Quarter,  and  the  Commissary  of 
Population:  and  in  all  such  permissions,  the  right  to  demolish  and 
abate,  at  will,  shall  be  reserved. 

VII.  That  the  right  of  tracing  and  directing  new  roads,  canals,  or 
other  means  of  communication,  to  be  opened,  be  preserved  to  His 
Majesty. 

Vin.  That  all  Lands  granted  to  new  settlers  shall,  in  like  manner 
as  all  other  Lands  hereafter  to  be  cultivated,  be  held  subject  to 
the  payment  of  the  annual  quit  rent  of  five  shillings  currency  per 
quarree. 

IX.  That  in  case  any  of  the  Lands  now  to  be  confirmed  and 
granted,  or  hereafter  to  be  granted  to  new  settlers,  shall  cease  to  be 
cultivated  according  to  the  proportion  herein-before  described,  for 
and  during  the  space  of  three  years ;  then,  and  in  such  case,  and  after 
notice  given  by  the  Attorney-General,  or  law  officer  of  the  Crown 
for  the  time  being,  and  judgment  of  abandonment  given  in  the 
Court  .of  the  Intendant;  the  said  Lands  shall  be  resumed  by  the 
Crown,  and  become  absolutely  forfeited  to  His  Majesty,  his  heirs  and 
successors. 

And  it  is  hereby  further  ordered  and  declared.  That  in  default  of 
payment  of  the  quit  rent  hereby  imposed  on  all  Lands  hereby  granted 
and  confirmed,  or  hereafter  to  be  granted  into  the  Treasury  of  the 
island  in  every  month  of  June,  the  said  quit  rent  shall  be  sued  for, 
levied,  and  recovered  in  the  same  manner  as  all  other  debts  of  His 
Majesty  now  are  recoverable,  and  under  the  same  privileges,  rights, 
ana  preferencey  which  by  the  laws  in  force  are  provided  and  de- 
dared,  in  respect  of  debts  contracted  to  the  Crown,  and  in  default  of 
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other  property  than  the  Lands  so  granted,  the  said  Lands  shall  revert 
to  the  Crown.  ^ 

And  it  is  hereby  also  declared.  That  if  any  one  shall  feel  himself 
aggrieved  by  any  matter  or  thing  that  may  be  done  in  the  execution 
of  the  orders  of  His  Royal  Highness  the  Prince  Regent,  in  the  name 
and  on  the  behalf  of  His  Majesty,  herein  set  forth,  such  persons  may 

E resent  and  prefer  his  petition  to  His  Excellency  the  Governor,  in 
is  Court  of  Intendant,  where  'the  same  shall  be  exclusively  heard 
and  determined,  under  the  provisions  of  the  Proclamation  of  19th 
June  1813. 

All  applications  for  confirmation  of  grants,  or  for  new  ffrants,  are 
hereby  directed  to  be  made,  by  petition,  to  His  ExoeUency  the 
Governor,  according  to  the  tenor  of  certain  Instructions  whidi  wiU 
be  filed  in  the  Office  of  the  Commissary  of  Population. 

And,  lastly,  I  do  hereby,  in  the  name  and  on  the  behalf  of  His 
Majesty,  will  and  require,  and  strictly  charge  and  command,  the 
Judges  of  all  the  courts  and  tribunak  of  the  said  island,  the  Law 
Officer  of  the  Crown,  the  Commandants  of  Quarters,  the  Commissary 
of  Population,  the  Public  Treasurer,  the  Alguazil  Mayor,  and  all 
the  Magistrates  and  Alcaldes  de  Barrio,  all  Land  Surveyors,  and 
all  other  His  Majesty's  loving  subjects  within  the  said  island,  duly  to 
obey  and  observe  these  Presents,  and  to  govern  themselves  ac*" 
coraingly. 

In  witness  whereof  I  have  hereunto  set  my  hand,  and  caused  the 
great  seal  of  the  island  to  be  hereunto  affixed,  at  Government 
House,  in  the  Town  of  Port^f  Spain,  the  5th  day  of  December,  in 
the  year  of  Our  Lord  1815,  and  in  the  fifly-sixth  year  of  His 
Majesty's  reign. 

(L.  s.)  By  command  of  His  Excellency, 

(Signed)  P.  REINAGLE, 

Secretary. 


TRINIDAD. 

By  His  Excdlency  Sir  RALPH  JAMES  WOODFORD,  Bari., 
Governor  and  Commander-in-Chief  in  and  over  the  said  Island,  and 
Us  Dependetwies,  and  Vice  Admiral  thereof,  Sfc.  SfC.  Sfc. 

Instructions  to  the  Commissary  of  Population  of  the  said  Island, 
under  and  by  virtue  of  the  Proclamation  of  the  fifth  of  December, 
one  thousand  eight  hundred  and  fifteen,  relative  to  the  confirm- 
ation of  old  grants  of  Lands,  and  the  granting  and  cultivating  of 
the  new  Lands  of  this  Colony. 

Whereas  to  give  effect  to  the  gracious  intentions  of  His  Royal 
Highness  the  Prince  Regent,  as  declared  in  the  said  ProclamaUon, 
as  well  as  to  revise  the  instructions  given  to  the  Commissary  of  Po- 
pulation by  Governor  Chacon,  it  is  expedient  that  one  umform  mode 
sliould  be  adopted,  in  giving  confirmaUon  of  old  grants,  and  validity 
both  in  form  and  substance,  to  such  new  grants,  as  may,  henceforth. 
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be  denanded,  and  tlMt  ewerj  practicaUe  icciirity  be  affiirded  for  the 
preservation  wad  doe  registration  of  the  same^  for  the  preventioD  of 
any  future  disputes  or  litigation,  either  as  to  the  quantitj  or  boun- 
daries of  the  Lands  00  confirmed  and  granted. 

In  virtue  of  the  powers  and  authorities  m  me  vested,  I  have  re- 
solved to  declare  and  establish  the  following  Rules,  Regulations,  and 
Instructions  in  that  behalf* 

I.  All  persons  requiring  confirmation  of  Lands,  not  being  a  Rojal 
Grant,  regbtered  in  conformity  to  the  Royal  Cedula  of  the  24tth  of 
November  1788,  or  persons  requiring  confirmations  of  the  tenure 
of  lands  assumed  by  Uiem,  or  of  those  granted  by  former  Governors, 
or  new  grants  of  uncultivated  lands,  must  present  a  petition,  addressed 
to  His  Excellency  the  Governor,  as  Intendant  of  the  Royal  Trea- 
surr  and  Judge  of  Crown  Lands ;  and  in  which  must  be  described, 
with  accuracy,  the  lands  prayed  for,  the  time  when,  and  by  whom 
originally  acquired,  and  by  what  authority. 

U.  The  present  cultivation  of  the  lands  in  extent  and  kind,  must 
be  attested  by  the  Commandant  of  the  quarter  and  two  witnesses, 
neighbours  of  the  petitioner ;  together  with  a  certificate  or  return 
,of  the  Slaves  from  the  registrar's  office,  in  proof  of  the  property  in 
the  said  Slaves ;  and  where  new  lands  are  prayed  for,  the  certificate 
of  the  Commandant  as  to  their  actual  state  of  uncultivation,  and  as 
not  interfering  with  any  free  settlers,  together  with  the  means 
of  the  petitioner  to  render  the  same  available,  must  be  duly  set 
forth. 

III.  The  petition  will  be  then  passed  to  the  Commissary  of  Popu- 
lation  and  Surveyor  General,  who  will  certify  from  the  records  in  his 
office  the  quantity  of  land  possessed  by  the  petitioner,  and  the  pro- 
portion of  new  land  to  which  he  is  entitled  under  the  Proclamation, 
together  with  such  further  remarks  as  may  appear  necessary. 

IV.  The  petition  will  afterwards  be  reterred  to  the  Attorney 
General,  or  Law  Officer  of  the  Crown,  whose  duty  it  will  be,  in  the 
conservation  of  His  Majesty's  rights,  to  submit  to  His  Excellency 
the  Governor  as  Intendant,  any  observations  or  objections  that  be 
may  have  to  make,  upon  or  against  the  prayer  of  the  petition,  as  he 
may  deem  expedient ;  and  he  will  accordingly  prepare  and  submit 
the  Boyal  Grant. 

v.  If  in  the  grants  hereafler  to  be  made,  the  quantity  of  land  so 
granted  shall  be  greater  or  less  than  the  surveys  actually  made ;  or 
if  any  doubts  shall  arise  therefrom,  or  upon  tne  boundaries,  a  new 
survey  shall  take  place  by  orders  of  the  Commissary  of  Population, 
and  with  citation  to  all  the  neighbouring  owners  whose  rights  may 
be  involved  in  or  affected  by  the  new  boundary  line. 

VI.  The  grant  being  approved  by  the  Governor's  signature,  and 
that  of  the  Attorney  General,  and  the  great  seal  of  the  island  being 
affixed  thereto,  will  be  enrolled  by  the  Deputy  Secretary,  and  regis- 
tered at  length,  in  a  proper  book  of  registry  to  be  provided  for  that 
special  purpose,  together  with  all  the  documents  appertaining  thereto; 
and  a  certificate  of  such  en  registration,  and  of  the  number  of  pages 
that  the  same  may  occupy  in  the  book  of  registry,  will  be  endorsed, 
by  the  Deputy,  Secretary,  and  Registrar,  upon  the  grant, 

VII.  The  same  will  be  passed  to  the  Commissary  of  Population 
for  the  like  purpose  of  registry ;  and  will  be  by  him  abstracted  and 
noted  in  the  Libro  Becerro,  as  provided  by  the  former  instructions 
to  the  Commissary  of  Population;  and  on  payment  of  the  fees. 
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according  to  the  subjoined  docket,  the^  originid  grant  will  Jtlien  he 
delivered  to  the  grantee,  or  his  duly  authorized  attorney. 

VIII.  The  present  regulations  will  not  extend  to  poor  settlers, 
peons,  or  free  men  of  colour,  who  have  already  cultivated  any  por- 
tion of  land,  or  established  canucos  or  gardens  not  exceeding  five 
quarrees  of  land ;  and  it  will  only  be  required  of  them  to  produce  to 
the  Commissary  of  Population  a  certificate  from  the  Commandant  of 
their  respective  quarters,  of  the  quantity  of  land  occupied  by  each 
and  in  actual  cultivation.  This  certificate  will  be  submitted  to  the 
Governor,  and,  when  approved  by  His  signature,  will  be  deemed  and 
taken  as  a  confirmation  to  such  occupiers  of  their  property  and 
tenure  of  the  quantity  of  land  they  hold,  subject  to  the  payment  of 
the  annual  quit  rent.  No  fees  will  be  demanded  or  taken  for  suoh 
certificates  or  sanction ;  but  if  the  persons  to  whom  this  indulgence 
shall  be  granted,  may  hereafler  wish  to  dispose  of  such  quantity  of 
land  as  they  now  possess  and  occupy,  either  by  sale  or  bequest,  or 
exchange,  they  shall  first  obtain  the  sanction  and  licence  of  His^  £x- 
cdlency  the  Governor.  .       ^ 

'  The  Commissary  of  Population  is  authorized,  whenever  he  shall 
deem  it  necessai^,  to  call  for  the  production  of  any  deeds,  titles,  or 
documents  relative  to  any  lands  petitioned  for,  or  plans,  or  diagrams 
of  the  same ;  which  are  hereby  directed  to  be  delivered  to  the  Cote»- 
misssary  of  Population,  on  his  granting  a  receipt  for  the  same. 

It  is  hereby  declared  to  be  the  especial  duty  of  the  several  Com- 
mandants of  quarters,  and  the  Commissary  of  Population,  to  report 
to  the  Governor  in  writing,  from  time  to  time,  the  abandonment  of 
the  cultivation  of  old  grants,  or  of  lands  assumed  in  their  districts, 
as  well  as  the  non-observance  of  the  conditions  of  tenure  contained 
in  the  Proclamation  of  the  fifth  of  December  last  past; 

Every  proprietor  of  land  is  hereby  ordered,  from  this  date,  to  keep 
the  boundary  lines  between  his  own  lands  and  that  of  his  neighbours 
clear  and  open,  and  to  preserve  the  land  marks ;  and  whenever  the 
same  shall  be  neglected,  the  Commissary  of  Population  ehaHl  have 
the  lands  remeasured  and  surveyed  again  at  the  expence  of  the  party 
neglecting  the  same. 

All  sales  and  transfers  of  lands  must  continue  to  be  accompanied 
by  a  certified  description  of  the  extent  and  boundaries  thereoi,  from 
the  Commissary  of  Population,  who  will  note  and  register  the  same 
in  his  office. 

The  Petitions  of  the  Commandants  of  Quarters  whom  the  Pro- 
clamation of  the  fifUi  of  December  may  afiect,  will  be  disposed  of  in 
the  first  instance :  and  after  that  the  petitions  will  be  considered  by 
quarters. 

RALPH  WOODFORD. 

Government  House, 
1st  February  1816. 

By  His  Excellency's  Command, 

Gko.  Martin, 

Acting  ^Secretary. 
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ORDER  OF  GOVERNMENT. 

Government  Housey  Port  of  Spain. 


Ralph  Jamju  Woodford. 

Whereas  an  order  has  been  issued  by  His  Royal  Highness  the 
Prince  Regent  in  Council,  bearing  date  Uie  twentieth  day  of  March 
last  pasty  confirming  the  Proclamation  issued  by  His  Excellency  the 
Governor,  on  the  5th  day  of  December  also  last  past,  and  the  said 
order  having  been  this  day  promulgated  in  the  usual  formi 

Notice 

Is  hereby  given  that  all  persons  whose  lands  are  liable  to  quit  rent, 
imposed  by  virtue  of  the  before-recited  Proclamations^  or  either  of 
them,  are  required  to  present  their  respective  petitions  within  the 
period  of  four  months  next  ensuing,  to  the  tribunal  of  His  Excellency 
the  Governor,  exercising  the  powers  of  Intendant,  according  to  the 
instructions  filed  in  the  office  of  the  Commissary  of  Population  where 
the  schedule  of  fees  is  now  exhibited. 

Given  under  my  hand  and  seiU  at  Government  House,  in  Port  of 
Spain,  this  1 9th  day  of  Jun^,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixtieen. 

By  His  Excellency's  command, 

(Signed)        GEO.  MARTIN, 

Acting  Secretary. 


TRINIDAD. 

By  Hu  ExceUency  Sir  RALPH  JAMES  WOODFORD,  Bart^ 
Governor  and  Commander'in- Chief  in  and  over  the  said  Island 
and  its  Dependencies^  Vice  Admiral  thereof,  Intendant  of  the  Royal 
Treasury,  and  Judge  of  the  Crown  Lands. 

Ralph  Jam«s  Wqodford. 

(l.  s.) 

A  PROCLAMATION. 

Whereas  in  consequence  of  a  representation  made  by  His  Majesty's 
Council  to  His  Royal  Highness  the  Prince  Regent,  through  His 
Majesty's  Principal  Secretary  of  State  for  the  Colonial  Department,  on 
the  expediency  of  exempting  all  lands  that  had  been  held,  granted, 
or  occupied  previous  to  the  conquest  of  the  island  by  His  Britannic 
Majesty's  arms  on  the  18th  of  February  1797,  from  the  payment  of 
the  annual  quit  rent  of  five  shillings  currency  per  quarree,  that  was 
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imposed  by  the  Proclamation  of  the  5th  December  1815,  however 
defective  the  grant,  tenure,  ^r  occupation  of  the  said  lands  may  have 
been  ;  His  Royal  Highness  has  been  pleased  to  signify  His  Gracious 
command  that  the  said  annual  quit  rent  on  the  lands  herein-before 
particularly  mentioned  should  be  repealed. 

It  is,  therefore,  hereby  ordered,  proclaimed,  and  declared  by  virtue 
of  the  aforesaid  Royal  Command,  That  the  said  annual  quit  rent  of 
five  shillings  currency  per  quarree  shall  be  as  the  same,  is  hereby 
repealed,  and  declared  to  be  of  no  effect  in  respect  of  all  such  lan<u 
as  shall  have  been  eranted,  held,  and  occupied  previous  to  the  con- 
quest of  the  island  by  His  Majesty's  army  as  aforesaid :  Provided 
always,  that  the  present  occupiers  of  such  lands  shall,  within  the 
period  of  two  months  from  the  date  hereof,  pray  for  a  confirmation 
of  the  same:  And  provided  always  that  nothing  herein  contained 
shall  be  held  to  exempt  the  said  occupiers,  their  heirs  or  assigns,  from 
the  obligation  of  conforming  to  the  third  clause  of  the  said  Pro- 
clamation of  the  5th  December  1815,  and  firom  putting  the  said  lands 
into  a  state  of  cultivation  within  the  periocP  of  two  years  from  the 
date  of  the  said  last  Proclamation,  in  a  proportion  of  one-fourth  part, 
at  least,  to  the  whole  extent  of  lands  held,  granted,  and  occupied  ; 
and  from  placing  and  employing  thereon  a  number  of  Negroes  or 
labourers  amounting,  at  least,  to  the  proportion  of  one  labourer  to 
every  five  quarrees  of  land  so  held,  granted  and  occupied  ;  and  that 
in  failure  thereof  the  said  quit  rent  of  five  shillings  currency  per 
quarree  be  exacted,  and  the  penalty  of  resumption  of  the  said  land 
inforced  in  failure  of  payment. 

In  witness  whereof  I  have  hereunto  set  my  hand,  and  caused  the 
great  seal  of  the  said  island  of  Trinidad  to  be  hereunto  affixed  at 
Government  House,  in  the  town  Port  of  Spain,  the  seventh  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixteen,  and  the  fifty-seventh  year  of  His  Majesty's  Reign. 

(Signed)    GEO.  MARTIN, 

Acting  Secretary. 
By  His  Excellency's  Command. 


TRINIDAD. 

By  His  Excellency  Sir  RALPH  JAMES  WOODFORD,  Bart,, 
Governor  and  Commander-in-Chief  in  and  over  the  said  Island^  and 
its  Dependencies,  and  Vice  Admiral  thereof,  Intendant  of  the  Royal 
Treasury,  and  Judge  of  Croton  Lands,  Sfc,  Sfc.  Sfc. 

Ralph  James  Woodford, 
(l.  s.) 

A  PROCLAMATION. 

Whbrsas  by  a  Proclamation  issued  on  the  fifih  of  December  1815, 
Provisions  were  declared  for  the  confirmation  of  titles  to  the  lands 
then  in  cultivation,  as  well  as  for  the  distribution  of  new  lands  in 
the  Colony.  And  whereas  by  another  Proclamation,  issued  on  the 
seventh  day  of  November  1816,  it  was  notified  that  His  Royal  High- 
ness the  Prince  Regent  had  been  graciously  pleased,  in  the  name  and 
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on  the  behalf  of  His  Majesty*  to  relieve  from  the  payment  of  Quit 
Rent  to  the  Crown»  all  lands  held,  enjoyed,  or  occupied  previous  to 
the  surrender  of  this  Island  to  His  Majesty's  arms ;  and  His  Royal 
Highness,  being  desirous  of  further  promotmg  the  cultivation  of  the 
fertile  lands  of  this  Colony,  has  been  graciously  pleased  to  command 
that  it  be  as  it  is  hereby  declared  to  be  proclaimed  as  follows :  — 

I.  That  the  fine  imposed  by  the  third  Clause  of  the  Proclam- 
ation of  the  fifth  December  1 81 5|  upon  such  settlers  as  departed  from 
the  tenure  of  the  Grant  of  Occupancy,  conceded  to  them  by  His 
Majesty's  former  Governors  shall  be  limited  to  fifty  pounds  currency. 

II.  That  the  Quit  Rent,  to  be  paid  on  all  lands  hitherto  oc- 
cupied by  virtue  of  the  permission  of  His  Majesty's  Governor,  and 
which  may  be  confirmed  under  the  Proclamation  of  the  fifth  Decem- 
ber 1815,  shall  not  exceed  three  shillings,  currency,  per  quarree,  the 
same  to  be  payable  into  the  Treasury  annually. 

lU.  That  it  shall  be  competent  to  all  Proprietors  desirous  of 
redeeming  the  Quit  Rents  of  their  lands,  to  purchase  tlie  same  by  a 
payment  not  exceeding 'fifty  shillings,  currency,  per  quarree,  by  any 
one  payment  within  the  periods  of  annual  payments  into  the  Colonial 
Treasury,  in  consideration  whereof  such  Proprietor  will  receive  a  title 
of  dominion,  free  from  all  future  charge  of  Quit  Rent. 

And,  whereas,  there  are  certain  lands  held  by  virtue  of  grants  given 
by  His  Catholic  Majesty's  Governors  under  the  Royal  Cedola  of 
1783,  which  were  not  enregistered  in  obedience  to  the  third  Clause 
of  that  Order,  and  others  which  having  been  granted  previous  thereto 
are  equally  unrecorded.  His  Royal  Highness  has  been  further 
pleased  to  direct  that  all  such  grants  shall  be  as  they  are  hereby 
declared  to  be  equally  as  valid  as  if  the  same  had  been  duly  re- 
gisteredy  provided  they  be  presented  for  that  purpose  within  six 
months  from  the  date  hereof,  to  the  Commissary  of  Population  for  th^ 
time  being,  which  officer  is  likewise  hereby  strictly  authorized  and 
directed  to  comply,  and  carry  into  effect,  such  instructions  as  may  be 
issued  to  him,  in  addition  to  those  of  the  first  of  February  1816,  in 
this  behalf;  in  witness  whereof  I  have  hereunto  set  my  hand,  and 
caused  the  great  seal  of  the  Island,  to  be  affixed  at  Government 
House,  in  the  Town  of  Port  of  Spain,  this  first  day  of  December,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighteeot  and 
in  the  fifty-ninth  year  of  His  Majesty's  reign. 

By  His  Excellency's  Command, 

(Signed)  P.  GELLINEAU, 

Assistant  Secretary. 
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TRINIDAD. 

By  His  Excellency  Sir  RALPH  JAMES  WOODFORD,  Bart., 
Governor  and  Commandcr-in-CkieJ' in  and  over  the  said  Island  and 
its  Dependencies,  Vice  Admiral  tKereof,  and  Intendant  of  the  Royal 
Treasury ,  Sfc,  SfC.  8cc, 

(l.  s.)  Ralph  James  Woodford. 

A  PROCLAMATION. 

Whereas,  notwithstanding  the  several  Proclamations  from  time  to 
time  promulgated  for  the  grant  and  confirmation  of  the  lands  of  this 
island,  occupants  of  certain  allotments,  holden  under  the  Spanish 
Government,  have  neglected  to  complete  their  titles  to  the  same 
within  the  periods  limited  by  the  said  Proclamation,  by  which  neglect 
such  lands  have  been  and  are  now  exposed  to  forfeiture  and  re- 
sumption by  the  Crown^  and  whereas  His  Majesty  having  taken  the 
same  into  his  royal  consideration,  has  been  pleased  to  afford  a  further 
opportunity  to  such  parties,  to  complete  their  respective  titles  in  and 
within  the  period  hereafter  declared  and  limited :  -—  It  is  therefore 
hereby  ordered,  proclaimed,  and  declared,  — - 

I.  That  in  all  cases  in  which  grantees  or  occupants  of  any  of  the 
lands  of  this  Colony  shall  have  omitted  to  pray  for  and  complete 
their  titles  within  the  term  limited  for  that  purpose,  by  the  Procla- 
mation of  the  7th  of  November  1816,  applications  shall  be  received 
in  the  Tribimal  of  the  Intendant  and  Judge  of  Crown  Lands,  for  such 
conBrmation  and  grant ;  provided  "that  all  petitions  for  such  con- 
firmation be  presented  within  twelve  calendar  months  from  the  date 
of  this  Proclamation,  and  that  pajrment  be  made  by  the  petitioners 
into  the  public  treasury  of  all  arrears  of  quit-rent  due  in  respect  of 
such  lands,  from  the  5th  of  December,  1817 ;  and  upon  the  produc- 
tion of  the  certificate  of  such  payment,  under  the  hand  of  the  public 
treasurer,  titles  shall  be  granted,  subject  to  the  quit-rent  from  the 
date  of  such  payment,  unless  redeemed  under  the  authority  of  the 
Proclamation  of  the  1st  of  December,  1818. 

II.  And  it  is  hereby  further  ordered  and  declared,  That  no  applica- 
tion shall  be  received  for  the  confirmation  and  grant  of  any  such 
lands,  afler  the  expiration  of  the  said  term  of  twelve  calendar  months, 
from  the  date  of  this  Proclamation ;  at  which  period,  all  such  lands, 
the  titles  to  which  shall  not  have  been  prayed  for,  and  the  quit-rent 
paid  within  the  time  herein-before  limited,  shall  become  forfeited  to, 
and  resumed  by  the  crown. 

III.  And  whereas,  under  the  third,  fourth,  and  ninth  Clauses  of  the 
Proclamation  of  the  5th  of  December  1815,  and  under  the  several 
grants  or  confirmations  of  title,  made  and  issued  under  the  authority 
thereof,  the  lands  therein  mentioned  and  referred  to,  were  in  the 
cases  therein  respectively  provided  for,  declared  to  be  taken  and  con- 
sidered as  abandoned,  and  subject  to  be  resumed  and  seized,  as  for- 
feited to  His  Majesty,  his  heirs  and  successors  ;  and  whereas  such  a 
provision,  which  was  intended  to  secure  the  means  of  recovering  the 
expenses  that  might  be  incurred  by  reason  of  any  neglect  of  labour 
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due  from  estates  to  the  public  roads,  or  other  local  assessments,  has, 
under  the  Order  in  Council  of  the  5th  of  August,  1822,  now  become 
unnecessary. 

IV.  It  is  hereby  further  ordered,  proclaimed,  and  declared,  That 
from  and  immediately  after  the  date  and  promulgation  of  this  Pro- 
clamation, the  said  third,  fourth  and  ninth  Clauses  of  the  said  Pro- 
clamation of  the  5th  of  December  1815,  and  so  much  of  the  said 
Proclamation  of  the  7th  of  November  1816,  as  provides  for  resump- 
tion by  the  Crown,  shall  be,  and  the  same  are  hereby  declared  to  be 
repealed. 

V.  And  in  all  cases  in  which  titles  to  any  lands  mentioned  and 
referred  to  in  the  said  Proclamations  of  the  5th  of  December  1815» 
and  of  the  7th  of  November  1816,  shall  have  been  completed  under 
the  authority  of  the  said  Proclamations,  or  that  shall  be  completed 
under  the  hrst  Clause  of  this  present  Proclamation,  the  said  lands 
shall  be  holden  by  the  respective  grantees  thereof,  or  their  assigns, 
freed  and  discharged  of  and  from  all  right  or  claim  of  forfeiture,  or 
resumption  by  the  Crown  ;  either  in  respect  of  want  of  cultivation,  of 
the  employment  thereupon  of  the  number  of  Slaves  prescribed  by  the 
said  Proclamations,  of  non-payment  of  quit-rent,  or  on  any  other 
account  whatever. 

VI.  Provided  always,  That  all  lands,  granted  or  confirmed,  under 
the  authority  of  this  or  any  other  Proclamation,  heretofore  promul- 
gated, the  quit-rents  whereof,  where  chargeable,  shall  not  have  been 
redeemed,  shall  be  subject  to,  and  remain  charge9ble  with  such  quit- 
rents,  and  all  lands,  under  whatsoever  tenure,  shall  be  subject  to  the 
charges  of  maintaining  in  proper  repair  the  roads  and  bridees,  ac- 
cordmg  to  the  regulations  in  that  behalf;  and  where  it  shall  be 
deemed  reasonable  and  expedient  by  the  proper  tribunal,  to  cause 
new  roads  to  be  opened,  or  bridges  to  be  made,  the  lands  for  the 
convenience  or  utility  of  which  such  roads  and  bridges  shall  be 
intended,  shall  be  held  subject  to  the  obligation  of  contributing  in 
due  proportions,  to  the  expense  of  opening,  making,  and  keeping  in 
repair  such  roads  or  bridges ;  and  all  lands,  under  whatsoever  tenure, 
whether  cultivated  or  abandoned,  shall,  and  are  hereby  declared  to 
be  subject  to  the  alguacil  tax  or  such  other  local  taxes  and  assess- 
ments, imposed  or  to  be  imposed  in  respect  thereof,  and  all  such 
quit-rents,  charges  for  repairs  of  roads,  taxes,  and  assessments,  shall 
be  recoverable  by  due  course  of  law  in  the  Court  of  Intendant  or  in 
any  other  competent  tribunal  of  this  island. 

VII.  And  whereas  His  Majesty  was  pleased  by  his  instructions, 
through  one  of  his  Principal  Secretaries  of  State,  to  authorize  and 
permit  the  sale  for  the  benefit  of  the  colonial  revenues,  of  the  pre- 
ference to  sach  portions  of  the  crown  lands  as  might  be  set  apart  for 
that  purpose;  in  consequence  of  which,  various  allotments  have  been 
disposed  of  for  valuable  considerations ;  His  Majesty  is  further 
pleased  to  declare,  that  wherever  any  lands  that  were  occupied  or 
granted  under  British  or  Spanish  authority,  previous  to  the  Procla- 
mation of  the  5th  of  December  1815,  shall  be  required  for  the  public 
service,  and  where  no  other  stipulation  shall  have  been  made,  that  in 
such  cases  the  value  of  the  lands  so  required,  being  ascertained  by 
appraisement,  under  oath  of  persons  mutually  named  by  the  Crown 
and  the  holder  of  the  lands,  shall  be  paid  for  in  such  manner  as  may 
be  agreed  upon  between  the  parties. 

VIII.  And  in  order  to  afford  further  encouragement  to  the  settling 
of  the  crown  lands,  His  Majesty  is  further  pleased  to  dispense  with 
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the  reservation  of  the  article  of  timber,  to  which  all  lands,  titles  of 
dominion  whereof  have  been,  or  may  hereafter  be  granted,  by  virtue 
of  the  several  Proclamations  in  this  behalf,  have  been  declared 
subject. 

Given  under  my  Hand  and  the  Great  Seal  of  the  island,  at  Go- 
vernment House,  in  the  Town  of  Port  of  Spain^  in  the  said  island, 
this  twenty-second  day  of  May,  One  thousand  eight  hundred  and 
twenty-three,  and  in  the  fourth  year  of  His  Majesty's  reign. 

By  His  Excellency's  command, 

PHH^IP  DOTTIN  SOUPER, 

Secretary. 


TRINIDAD. 

Btf  his  Excellenci/  Sir  RALPH  JAMES  WOODFORD,  Bart., 
Governor  and  Commander-in-Chief  in  and  over  the  said  Island  and 
its  Dependencies,  Judge  of  Crown  Lands,  Sfc.  Sfc.  &c* 

(l«s.)  Ralph  James  Woodford. 

ORDER  OF  GOVERNMENT. 

Whereas  by  the  first  Clause  of  the  Proclamation,  dated  the  22d  day 
of  May,  1823,  it  was  ordered:  that  all  petitions  for  confirmation  of 
lands  held  under  the  Spanish  Government,  and  then  omitted  to  be 
prayed  for,  should  be  presented  within  twelve  calendar  months  from 
the  date  of  the  said  Proclamation : 

And  whereas  by  the  Order  of  Government  of  the  8th  day  of  May, 
1824,  the  said  term  was  declared  to  be  extended  to  the  22d  of  May, 
1825 ;  and  it  is  necessary  to  grant  an  additional  period  for  the  same: 

It  is  hereby  ordered  that  the  said  term  be  further  extended  to  the 
22d  of  May,  which  will  be  in  the  year  1826,  under  the  same  provi- 
sions and  penalties  as  are  declared  in  the  first  and  second  Clauses  of 
the  said  Proclamation ;  of  which  all  persons  are  required  to  take 
notice,  and  to  govern  themselves  accordingly. 

Given  under  my  Hand  and  Seal  of  Office,  in  Port  of  Spain,  this 
fifteenth  day  of  April,  1825. 

By  His  Excellency's  command, 
FREDERICK  HAM  MET, 

Acting  Secretary. 
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TRINIDAD. 

By  His  Royal  Highness  the  PRINCE  REGENT  in  Council,  at  the 
Court  at  Carlton  House,  the  8th  June,  1816:  Present,  Hi*  Royal 
Highness  the  Prince  Regent  in  Council. 

Whereas  it  is  expedient  to  remove  all  doubts  concerning  the  vali- 
dity of  wills  and  testaments  made  and  to  be  made  within  the  island  of 
Trmidad,  as  far  as  regards  the  number  of  persons  required  by  law  to 
attest  the  same ;  and  to  remedy  the  inconvenience  that  may  arise 
from  the  difficulty  of  procuring,  on  a  sudden  emergency,  the  same 
number  and  description  of  witnesses  as  are  required  by  the  first  and 
second  laws  of  the  18th  Title  and  10th  Book  of  the  Novisittft 
Recopilacion  of  Castille,  it  is  hereby  ordered  and  declared,  by  Hk 
Royal  Highness  the  Prince  Regent,  in  the  name  and  on  the  behalf 
of  His  Alajesty's  Privy  Council,  That  all  wills,  testaments^  and 
codicils  thereto,  attested  by  three  male  tvitnesseSf  domiciliated  and 
inhabitants  of  the  place  and  quarter  wherein  the  same  shall  have 
been  made ;  or  of  two  such  witnesses  as  aforesaid,  and  the  Com' 
mandant  of  the  Quarter,  shall  be,  as  they  are  hereby  declared  to  be, 
good  and  valid,  in  respect  to  the  attestation  of  the  same*  * ' 

And  it  is  hereby  ordered  and  declared,  That  all  wills  and  testa- 
ments made  and  executed  previous  to  the  prorouleation  of  this 
Order,  that  shall  have  been  signed  and  attested  by  three  male  wit- 
nesses as  aforesaid,  shall  be  considered  cood  and  valid  in  respect  to 
such  signature  and  attestation,  provided  they  shall  not  have  been 
administered  to,  nor  declared  null  and  void  for  that  defect  alone,  by 
a  competent  tribunal  previous  to  the  promulgation  of  this  order: 
And  it  is  hereby  ordered  and  declared  that  any  will,  testament,  or 
codicil  thereto,  that  shall  not  be  attested  and  signed  by  the  number 
and  description  of  witnesses  herein-before  mentioned  and  required, 
shall  be  deemed  and  taicen  as  they  are  hereby  declared  to  be,  void 
and  of  no  effect. 

And  the  Right  Honourable  Earl  Bathurst,  one  of  His  Majesty's 
Principal  Secretaries  of  State,  is  to  give  the  necessary  directions 
herein  accordingly. 

(Signed)  JAMES  BULLER. 

A  True  Copy. 

(Signed)  Ralph  Woodforb. 
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By  His  ExceUencu  Sir  RALPH  JAMES  WOODFORD,  Bari., 
Governor  and  Uommander'tn-Chieft  in  and  over  the  said  Island  and 
its  Dependencies,  Vice^Admiral  tnereqft  and  Intendant  of  the  Royal 
Treasury,  SfC.  Sfc. 
(l.  s.) 

Ralph  James  Woodford. 

Additional  Rules  for  the  Court  of  First  Instance  of  Civii  Jurisdic- 
tion,  on  Testamentary  Proceedings,  and  in  Proceedings  of  Cases 
of  Persons  Dying  Intestate. 

RULES. 

I.  All  testamentary  proceedings,  and  all  proceedings  in  cases  of  per- 
sons dying  intestate,  which  were  heretofore  pending  in  the  late  tri- 
bunal of  his  Honour  the  Chief  Judge  and  of  the  Jud^e  of  property  of 
deceased  persons ;  and  all  testamentary  proceedings  which  were  hereto- 
fore pendmg  in  the  late  tribunal  of  their  Honours  the  Alcaldes  in  Ordi- 
nary ;  and  all  testamentary  proceedings,  and  all  proceedings  in  cases 
of  persons  dying  intestate,  to  be  hereafler  instituted,  shall  be  pro- 
ceeded in  the  Court  of  First  Instance  of  Civil  Jurisdiction. 

U.  The  testamentary  executor  shall,  within  one  montli  after  the 
decease  of  the  testator,  or  within  one  month  after  he  shall  have 
notice  of  the  decease  of  the  testator,  and  of  his  appointment  as  exe- 
cutor, make  application  to  the  said  Court  by  petition,  with  a  duly 
certified  copy  of  the  will  annexed  thereto,  praying  for  the  inventory 
and  appraisement  of  the  property  of  the  testator,  setting  forth  the 
time  and  place  of  his  deatn,  and  the  place  in  which  the  property  is 
situate,  and  nominating  in  such  petition  some  person  as  appraiser  in 
his  behalf;  and  in  default  thereof  the  Courts  upon  the  petition  of 
any  party  interested  under  the  will,  shall  cause  the  person  so  making 
default,  to  be  summoned  to  declare  his  acceptance  or  renunciation 
of  the' executorship;  and  if  he  shall  appear  and  declare  to  accept 
thereof,  he  shall  proceed  within  seven  days  after  acceptance  to  make 
application  to  the  Court  in  manner  herein-before  directed,  unless  he 
shall  shew  good  and  sufficient  cause  to  the  contrary,  to  be  adjudged 
by  the  Court,  in  default  whereof  be  will  be  subject  and  liable  to  all 
costs  to  be  incurred  by  his  neglect.  But  in  case  no  such  executor 
shall  be  named  in  the  will,  or  being  named  therein,  shall  be  absent 
from  the  island,  or  being  present  shall  neglect  to  appear,  or  shall 
renounce  the  execution  of  the  will,  or  after  acceptance,  shall  fail  to 
proceed  within  seven  days  as  above  directed,  the  Court  shall  appoint 
some  proper  person  as  Albacea  Dativo,  who  shall  proceed  as  afore- 
said, within  seven  days  after  his  appointment,  or  shew  good  cause  to 
the  contrary,  to  be  judged  of  by  the  Court. 

III.  Upon  presentation  of  any  petition  under  the  foregoing  rule,  a 
writ  of  summons  shall  issue  from  the  Court  to  the  sevenu  parties 
interested  under  the  will,  to  appear  before  the  Court  within  such 
time  as  tlie  Court,  witli  reference  to  their  place  of  residence,  shall 
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appoint  and  nominate,  or  concur  in  the  appointment  of  persons  for 
tlie  purpose  o^proceeding  to  the  inventory  and  appraisement  of  the 
testator's  property ;  the  defender  of  the  absent  or  the  guardian  of 
any  minors,  or  in  their  default,  the  Father  General  of  minors,  being 
summoned  on  behalf  of  the  parties  for  whom  they  may  be  respectively 
authorized  to  appear.  And  if  any  party  cited,  shall  neglect  to 
appear  trithln  the  period  limited  by  the  summons,  or  to  nominate  or 
concur  in  the  appointment  of  such  persons,  the  party  Neglecting 
shall  forfeit  his  right  of  appointment,  and  the  Court  shall,  upon  the 
application  of  any  of  the  parties  interested,  by  motion  as  of  course, 
name  some  person  as  appraiser  on  behalf  of  the  party  so  in  default, 
or  concur  in  the  appointment  of  such  persons  as  may  be  named  i^- 
praisers  in  the  proceedings. 

IV.  When  the  period  limited  by  the  Court  for  the  appearance  of 
all  parties  interested  under  the  will,  shall  have  expired,  an  order 
shall  issue  upon  the  application  of  any  party  so  interested,  by  motion 
as  of  course,  directing  the  inventory  and  appraisement  to  be  pro- 
ceeded in  by  the  appraiser  named  by  the  executor,  or  Albaceo 
DativOf  together  with  such  persons  as  shall  be  nominated  by  any 
other  parties  intereisted  under  the  will,  or  by  the  Court,  as  the  case 
may  be ;  and  the  person  so  appointed  shall  proceed  in  the  inventory 
and  appraisement  (at  which  the  attendance  of  the  Escribano  or  Com- 
mandant of  the  Quarter  shall  not  be  necessary),  they  being  pre« 
viously  sworn  before  the  Court,  or  either  of  the  Judges  thereof,  or 
before  the  Commandant  of  the  Quarter  in  which  the  property  may 
be  situate,  to  make  a  due  inventory  of,  and  duly  to  appraise  the 
»ame.  And  the  testamentary  executor,  or  person  charged  with  the 
execution  of  the  will  shall  make  oath  before  the  said  Court  or  either 
at*  the  Judges  thereof,  that  he  will  duly  point  out  ^o  the  appraisers 
all  the  property  of  the  testator. 

V.  The  inventory  and  appraisement  shall  be  concluded  and  re* 
turned  into  Court  by  the  executor  or  person  charged  with  the  execu- 
tion of  the  will,  within  two  months  after  the  order,  directing  the  same 
to  be  made,  unless  good  and  sufficient  cause  shall  be  shewn  to  the 
contrary,  to  be  judged  of  by  the  Court ;  such  executor,  or  person 
charged  with  the  execution  of  the  will,  giving  notice  to  the  several 
parties  interested  under  the  same,  of  such  return,  and  proving  the 
due  service  of  such  notice  by  affidavit  before  the  Court,  or  one  of 
the  Judges  thereof;  and  the  said  executor,  or  person  charged  with 
the  execution  of  the  will,  shall  then  also  make  oath  before  the  .Court, 
that  the  same  contains  a  true  inventory  of  the  property  of  the  testa- 
tor, and  that  in  case  any  further  or  other  property  snail  come  into 
his  possession  or  knowledge,  he  will  render  into  the  Court  a  true 
inventory  and  account  thereof ;  and  in  default  thereof,  he  shall  be 
subject  to  all  the  pains,  penalties,  forfeitures  and  damages  provided 
by  the  laws  against  executors  neglecting  to  make  true  inventories 
according  to  law. 

VI.  The  inventory  and  appraisement  shall  be  open  in  the  office  of 
the  Escribano,  for  one  month  after  the  return,  for  the  inspection  of 
all  parties  interested  therein ;  and  in  case  no  objection  shall  be  made 
thereto  within  that  term,  and  no  further  application  made  in  the 
proceedings,  the  same  shall  be  approved,  and  the  proceedings  de- 
clared concluded  and  passed  to  the  proper  office,  the  costs  being 
first  taxed  and  paid  ;  and  the  Escribano  will  give  notice  to  the  colonial 
treasurer,  or  to  the  officer  appointed  for  the  collection  of  the  duties 
upon  bequests  and  inheritances,  of  the  order  decreeing  the  approval. 
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But  ia  case  all  parties  interested  under  the  proceedings  shall  join  in 
an  application  to  the  Court  for  an  earlier  and  more  immediate  conclu- 
elusion  of  the  same,  it  shall  be  competent  for  the  Court  so  to  order. 
And  in  case  any  minor  or  minors  shall  be  interested  in  the  property 
contained  in  such  inventory  and  appraisement,  the  proceedings  shall 
at  the  expiration  of  the  said  month,  or  at  such  earlier  period  as  by 
the  consent  of  the  parties  interested,  so  to  be  signified  as  aforesaid, 
may  be  agreed  upon,  be  laid  before  the  Court,  which  shall  order  the 
same  to  be  passed  by  the  Escribano  to  the  Judicial  Referee,  Liqui- 
dator and  Partidor,  for  the  purpose  of  ascertaining  and  establishing 
the  rights  and  interests  of  such  minors,  in  order  that  the  same  may 
appear  and  be  duly  registered  and  recorded  in  the  book  of  registry 
of  the  property  of  minors,  and  in  case  any  objection  shall  be  made  to 
the  inventory  and  appraisement,  or  any  further  application  in  the 
proceedings  be  made  by  the  parties  interested,  the  same  shall  be  sub- 
mitted to  the  Court  by  motion,  upon  which  the  Court  shall  make 
such  order  as  the  case  may  require. 

VII.  In  all  cases  of  persons  dying  intestate  having  heirs  resident 
within  the  jurisdiction,  application  shall  be  made  by  the  said  heirs 
to  the  Court  of  First  Instance  of  Civil  Jurisdiction,  for  the  inven- 
tory and  appraisement  of  the  property  of  the  deceased,  within  such 
time  and  in  such  manner,  and  subject  to  the  same  pains,  penalties, 
forfeitures  and  damages,  as  in  the  foregoing  rules  are  directed  with 
respect  to  executors  or  persons  charged  with  the  execution  of  the 
will  of  any  deceased  testator ;  and  to  all  other  penalties  provided 
against  heirs  entering  unto  the  possession  of  the  property  of  their 
ancestors  without  inventory.  But  if  no  such  heir  shall  be  resident 
within  the  jurisdiction,  or  being  such,  shall  fail  to  proceed  as  herein- 
before directed,  the  Court,  upon  the  report  of  the  decease  of  any 
such  intestate,  shall  direct  the  inventory  and  appraisement  of  the 
property  of  such  intestate  to  be  proceeded  in,  in  such  manner  as  may 
appear  to  it  most  conducive  to  the  interests  of  any  parties  that  may 
be  entitled  to  the  property. 

RALPH  WOODFORD.  ANTONIO  GOMEZ. 

Before  me,  John  Carter, 

Escribano  de  Camera. 

March  22.  1823. 


APPENDIX  O. 
TRINIDAD. 

By  His  Excellency  Sir  RALPH  JAMES  WOODFORD,  BarL, 
Governor  and  Commander^in"  Chief  in  and  over  the  said  Island  and 
its  Depetulencies,  and  Vice' Admiral  of  the  same,  Sfc.  Sfc.  Sfc, 

(l.  s.)  Ralph  James  Woodford. 

A  PROCLAMATION. 

Whereas  for  the  better  preservation  and  security  of  the  properties 
of  all  His  Majesty's  loving  subjects  within  the  said  island,  and  others 
interested  therein,  and  for  the  more  effectual  registry  and  authentica- 
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tfoh  of  siich  deeds  and  other  instruments  as  are  herein-after  tttentiofhei 
and  referred  to : 

It  is  e:$pedient  to  order  and  ordain  in,  as  it  is  herehy  ordeied  and 
ordained,  that  from  and  after  the  date  and  puUication  of  this  tny 
Proclamation,  the  following 

RuLBs,  Orders,  and  RsQULATioKay 

shall  be  in  force,  and  be  obserred  in  the  said  island. 

t  That  all  deeds,  acts,  contracts,  mortgages,  and  leases,  and  ererj 
aVid  any  other  instruments  of  writing,  except  wills  or  testamentiSy 
Hereader  to  be  made  or  drawn  within  the  said  island,  by  which  any 
interest  in  any  real  or  immoreable  property  shall  or  may  bd  passeil 
iti  any  manner  whatsoever,  or  by  which  any  Slave  or  Slaves  sha^'dr' 
may  d^  mortgaged  or  otherwise  incumbered,  shall  be  drawn  uid  mader 
by  any  Advocate  practising,  or  who  shall  be  admitted  to  practise  in 
the  tribunals  of  the  said  island,  or  by  any  Escribano  who  shall  or  may 
hereafter  obtain  the  special  licence  and  authority  of  His  Majesty's 
Grovemor  and  Commander-in-Chief  of  the  said  isknd,  or  of  his 
Lieutenant-Governor  thereof,  for  the  time  being,  for  that  purpose.  ' 

XL  That  neither  the  Advocates  nor  the  Escribanos,  who  may  be  so 
licensed  or  authorized  as  aforesaid,  shall  on  any  account,  or  under 
any  pretence  whatsoever,  make,  or  cause  to  be  made,  or  executed, 
any  such  deed,  act,  contract,  or  other  instrument  as  aforesaid,  but  in 
the  presence  of  three  credible  witnesses  at  least,  to  the  makine  and 
executing  of  which  such  Advocate  or  Escribano  shall  set  and  sub* 
scribe  his  name,  and  the  legal  character  in  which  he  may  make  the 
same^  at  the  bottom  or  end  thereof  respectively  at  full  length,  fn 
testimony  of  the  validity  and  legal  effect  thereof,  and  that  the  same 
doth  express  and  contain  the  true  intent  and  meaning  of  the  parties 
thereto. 

III.  That  such  deed  or  other  instrument  as  aforesaid,  when  the 
same  shall  be  so  made,  executed,  attested,  and  subscribed  as  afore* 
said,  shall  be  taken,  carried,  and  delivered  by  the  party  or  parties 
thereto,  or  by  the  Advocate  or  Escribano  who  may  have  drawn  or 
made  the  same,  to  the  office  of  the  Secretary  or  Registrar  of  the  said 
island,  before  whom,  and  in  whose  presence,  the  said  parties  to  such 
deed,  or  their  duly  constituted  attorney  or  attornies  for  the  purpose, 
shall  acknowledge  and  declare  the  same  to  be  their  several  and 
respective  acts  and  dced«,  which  acknowledgment  the  said  Registrar, 
or  his  deputy,  shall  certify  on  the  back  thereof,  and  shall  by  himself, 
or  his  lawful  deputy  or  deputies,  thereupon  number  the  same  in 
numerical  order  at  the  top  of  the  first  page  or  folio  thereof,  at  the 
time  the  same  shall  be  brought  and  delivered  to  him,  and  shall  imme- 
diately afterwards  page  such  deeds  or  other  instrument  as  aforesaid, 
in  numerical  order,  observing  always  that  the  last  number  and  page 
of  the  preceding  deed  or  other  instrument  aforesaid,  shall  be  suc- 
ceeded by  the  next  progressive  number  or  page  of  the  following  one 
in  numerical  order,  as  the  same  shall  be  brought  and  delivered  into 
the  office  of  the  said  Secretary  and  Registrar. 

IV.  That  where  such  deed  or  instrument  shall  be  so  brought, 
delivered,  numbered,  acknowledged,  and  paged  as  aforesaid,  the  said 
Secretary,  or  his  lawful  deputy  or  deputies,  shall  make  and  certify 
at  the  bottom  or  on  the  bacK  thereof,  in  words  at  full  length,  the  day 
and  hour,  month  and  year,  on,  at,  and  in  M^^h  the  same  may  be  ac- 
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knowledged  before  and  delivered  to  him,  in  manner  and  form,  or  to 
the  effect  following,  viz*  — 

'I  A.B.  Secretary  and  Registrar,  (or  Deput?  Secretary  and  Re- 
gistrar, as  the  case  may  be,)  of  the  Island  of  Trinidad,  do  hereby 
certify  that  the  above  (or  the  within)  written  de^d  or  instrument, 
dated  the         day  of  was  brought  and  delivered  to  me 

on  the  day  of  at  o'clock  in  the  fore 

(or  aflemoon)  and  was  then  acknowledged  by  the  said  party  (or 
parties)  thereto,  and  that  the  number  of  pages  contained  therem, 
from  page  to  page         both  inclusive,  is  five,  six,  seven,  eight, 

or  nine  (as  the  case  may  be,)  and  that  the  said  deed  or  instrument 
has  been  entered,  noted,  and  registered  in  folio  of  Book  A.  (or 

other  letter)  in  the  manner  prescribed  by  law,  to  which  I  give  faith 
accordingly,  this  day  of  One  thousand  eight  hundred 

and 

'  A.  B.  Secretary  and  Registrar.' 

which  said  certificate  shall  be  prepared  and  written  in  blank  on  the 
deed  or  other  histruinent  aforesaid,  by  the  Advocate  or  Escribano 
who  may  have  drawn  the  same. 

And  thereupon  such  deed,  or  other  instrument  aforesaid,  shall  be 
taken  and  considered  as  fully  proved  and  executed  according  to  law. 

V.  That  when  such  certificate  shall  be  made  and  subscribed  in 
manner  aforesaid,  the  deed  or  other  instrument  aforesaid,  to  which 
the  same  shall  be  affixed,  shall  be  sewed,  attached,  and  fixed  firmly 
together,  according  to  the  numerical  order  and  priority  of  date,  in 
which  the  same  shaJl  respectively  be  brought  and  delivered  into  the 
said  office.  But  previous  thereto,  the  said  Secretary  or  Registrar,  or 
his  lawful  deputy  or  deputies,  shall  note,  enter,  and  register  every 
such  deed  or  other  instrument  aforesaid,  in  a  proper  book  to  be  by 
him  for  that  purpose  previously  provided,  in  manner  and  form,  or  to 
the  effect  following,  as  the  case  or  the  nature  of  the  deed  may 
require,  viz.  — 

*  On  this  day  of  a  certain  deed  or  instrument  in 

writing,  bearing  date  the  day  of  and  entered 

into,  or  made,  or  expressed  to  be  made  between  A.B.  of 
and  C  Z).  of  whereby  the  said  A.  B.  sold  to  the  said 

C.  2).  for  and  in  consideration  of  pounds,  all  that 

dwelling-house,  situate,  &c.  (or  as  the  case  may  be) ;  was  brought  and 
delivered  to  me,  which  is  hereby  noted,  entered,  and  registered  ac- 
cording to  law,  which  I  certify  and  subscribe  accordingly. 

E.F. 
'  Deputy  Secretary  and  Registrar.' 

And  at  or  immediately  after  the  time  of  acknowledging,  noting, 
entering,  and  registering  every  such  deed  or  instrument  as  aforesaid, 
the  said  Secretary  and  Registrar,  or  his  lawful  deputy  or  deputies, 
shall  enter  the  name  or  names  of  the  party  or  parties  thereto  at  full 
length,  in  an  index  book,  to  be  by  him  prepared,  provided,  and  kept 
for  that  purpose,' in  manner  following,  viz.  — 

The  name  of  the  person  or  party  who  shall  be  first  named  therein 
in  alphabetical  order,  according  to  the  first  letter  of  the  surname  of 
such  person,  and  then  Um  name  or  names  of  the  other  party  or  par- 
ties hereto,  without  an^cgard  to  alphabetical  arrangement,  with 
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notes  or  references  to  the  book  and  folio  or  page  thereof,  in  which 
the  registry  may  be  made. 

VI.  That  when  the  deeds  or  other  instruments  as  aforesaid,  shall 
be  sewed,  attached,  and  fixed  together*  and  registered  as  aforesaid, 
the  said  Secretary  and  Registrar,  or  his  lawful  deputy  or  deputies9 
shall  at  the  request,  costs,  and  charges  of  any  party  or  parties 
thereto  respectively,  or  of  any  person  or  persons  interested  thereiiiy 
make  and  deliver  a  true  and  faithful  copy  or  copies  thereof  respect- 
ively, and  certify  the  same  accordingly,  for  which  copy  or  copies* 
he  shall  receive  the  sum  of  two  shillings  and  sixpence  currency,  for 
every  folio  of  ninety  words  contained  therein ;  and  the  sum  of  nine 
shillings  of  like  money  for  certifying  the  same,  and  for  the  certificate 
to  be  subjoined  to  or  indorsed  upon  every  such  deed  or  instmment 
as  aforesaid ;  and  for  acknowledging,  entering,  noting,  and  registering 
the  same  in  manner  aforesaid,  the  sum  of  eighteen  shillings  of  like 
money,  and  no  more. 

And  in  case  the  said  Secretary  and  Registrar,  or  his  lawful  deputy 
or  deputies,  shall  refuse,  neglect,  delay  or  omit  to  do,  execute,  and 
fiiuthfully  perform  any  or  either  of  the  duties  which  he  is  hereby 
required  to  do,  execute,  and  perform,  relative  to  his  said  office,  in 
any  manner  whatsoever,  he  and  they,  on  the  same  being  substan- 
tially and  satisfactorily  proved  before  His  Majesty's  Governor,  or 
Lieutenant-Governor  of  the  said  island  for  the  time  being,  shall  and 
may  be  suspended  and  prohibited  from  exercising  the  said  office,  and 
fined  at  the  discretion  of  the  said  Governor  or  Lieutenant-Governor ; 
and  moreover  shall  be  amenable  to  any  person  or  persons  according 
to  law,  for  anv  loss,  damage,  costs,  prejudice  or  injury,  which  he, 
she,  or  they  shall  or  may  suffer,  sustain,  or  incur  by  reason  of  such 
refusal,  neglect,  delay,  or  omission. 

VII.  That  in  order  to  preserve  due  uniformity  and  regularity  in 
the  Book  or  Books  of  Registry  aforesaid ;  such  deeds  and  other 
instruments  as  shall  be  so  drawn  or  made  as  aforesaid  in  the  Spanish 
language  shall,  respectively,  be  accompanied  by  a  translation  or 
translations  thereof  in  English,  to  be  made  and  certified  by  a  sworn 
interpreter  or  translator;  which  translation  or  translations  ^all  be 
also  entered  and  noted  in  the  Book  of  Registry  by  the  said  Secretary 
and  Registrar,  or  his  lawful  deputy  or  deputies,  immediately  after  the 
registry  of  the  original  thereof;  but  no  deed  or  other  instrument  in 
writing  whatsoever  (except  wills  or  testaments),  which  shall  be  drawn 
or  made  at  or  in  the  island,  shall  be  made  in  any  other  language  than 
English  or  Spanish. 

And  if  any  such  deed,  or  any  other  instrument  in  writing  shall  be 
made  in  any  other  colony  or  place  other  than  that  of  the  said  island, 
in  any  other  language  than  English,  the  same  shall  be  translated  into 
English  language  by  a  sworn  and  licensed  interpreter  or  translator,  be- 
fore it  be  received  or  allowed  to  be  registered. 

VIII.  That  all  wills,  testaments,  codicils,  or  other  testamentary 
papers,  may  be  made  and  drawn  either  in  the  English,  Spanish,  or 
French  language,  at  or  in  the  said  island ;  and  the  same  shall  be  proved 
before  the  Governor  of  the  said  island,  or  Lieutenant-Governor 
thereof,  for  the  time  being  only ;  and  when  so  proved,  the  same 
shall  be  respectively  translated  if  made  in  Spanish  or  French,  into  the 
English  language,  by  such  sworn  and  licensed  interpreter  or  translator 
as  aforesaid,  and  entered,  and  noted,  and  registered,  together  with  the 
translation  and  proof  thereof,  at  full  le^flttli,  in  the  book  or  books 
appointed  for  the  registry  of  deeds  and  ^Ter  instruments  aforesaid ; 
and  shall  be  indexed  and  certified  to  have  been  registered  in  such 
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manner  and  form,  as  far  as  circumstances  will  admit,  as  is  herein- 
before  directed  and  contained  with  respect  to  such  deeds  or  other 
instramentii  aforesaid. 

IX.  That  all  deeds  and  other  instruments,  and  all  powers  of  attor- 
ney which  shall  be  made  in  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  in  any  other  place,  country,  and  colony  than  that  of 
the  said  island,  and  which  shall  or  may  relate  to  or  concern  the 
selling,  alienating,  transferring,  mortgaging,  leasing  or  otherwise  dis- 
posing of  any  real  property,  or  the  mortgaging  of  any  personal  pro- 
perty within  the  said  island,  shall  be  certified,  entered,  noted  and 
registered,  and  sewed,  attached,  and  fixed  firmly  together,  but  se- 
parate and  apart  from  deeds  made  in  the  said  island  by  the  said 
Secretary  and  Registrar,  or  his  lawful  deputy  or  deputies,  in  the 
same  manner  and^form,  and  according  to  the  directions  in  that  behalf 
contained  and  expressed  in  and  by  the  third,  fourth,  fiflh,  and 
sixth  Articles  of  these  Regulations. 

And  for  which  purpose,  the  said  Secretary  and  Registrar  shall  also 
provide  proper  and  separate  books,  with  a  proper  index  thereto  ;  and 
for  such  registry,  as  well  as  of  all  wills  that  may  be  registered  as 
aforesaid,  and  all  other  matters  relating  thereto  respectively,  the  said 
Secretary  and  Registrar  shall  have  and  receive  the  same  fees,  allow- 
ances and  payments,  and  shall  be  subject,  in  case  of  any  neglect, 
default,  delay,  or  omission  on  his  part,  or  of  his  deputy  or  deputies, 
as  to  any  matters  relative  to,  or  which  may  arise  out  of  this  Article, 
to  the  same  pains  and  penalties  as  are  mentioned,  ordained,  and 
expressed  in  and  by  the  sixth  Article  of  these  Regulations. 

X.  That  no  contract,  deed,  mortgage,  or  agreement  whatsoever, 
by  which  any  claim,  estate,  right,  title,  or  interest  of,  in,  or  to  any 
Slave  or  Slaves,  at  or  in  the  island,  shall  be  transferred  or  passed  in 
any  manner  whatsoever,  shall  be  taken  to  be  good,  valid,  or  effectual 
in  law,  unless  the  name  or  names,  by  and  in  which  such  Slave  or 
Slaves  may  have  been  returned  into  the  office  of,  and  registered  by 
the  Registrar  of  Slaves  of  the  said  island,  under  and  by  virtue  of  the 
order  of  His  Royal  Highness  the  Prince  Regent  in  Council,  of  the 
26th  of  March,  1812,  shall  be  contained  and  respectively  inserted  in 
such  contract,  deed,  mortgage,  or  agreement. 

XL  That  all  deeds,  acts,  mortgages,  contracts,  and  other  instru- 
ments aforesaid  (except  wills  and  testaments),  as  may  be  hereafler 
drawn  or  made  at  or  in  the  said  island,  shall  be  written  or  engrossed 
in  a  fair  legible  hand,  on  good  paper,  in  the  form  and  manner  of  a 
book,  the  size  of  which  paper,  as  the  same  is  usually  folded  in  quires, 
shall  not  be  more  than  thirteen  inches  in  lengthy  nor  less  than  eight 
inches  in  breadth. 

XII.  That  certified  copies  by  the  said  Registrar  and  Secretary,  or 
his  lawful  deputy  or  deputies,  of  all  or  any  of  such  deeds,  wills,  or 
other  instrument  in  writing,  as  shall  be  so  registered,  noted,  and 
certified  under  and  by  virtue  of  these  Regulations,  shall  be  given, 
taken,  received  and  allowed  in  evidence  in  all  courts  or  tribunals  of 
the  said  island,  in  the  same  manner  and  form  as  any  copy  or  copies 
of  any  public  instrument  or  instruments,  now  is  or  are,  or  by  law 
ought  to  be  received  and  allowed  therein,  as  full  proof  of  the 
original  or  originals  thereof,  any  law,  cedula,  ordinance,  or  order  to 
the  contrary  notwithstanding ;  save  that  in  case  any  objection  shall 
.be  taken  to  the  correctness  or  authenticity  of  such  copy  or  copies,  « 

the  person  or  persons  ittking  such  objection,  shall  be  at  liberty  to 
compare  and  examine  the  same  with  the  original  or  originals  thereof, 
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in.  the  office  of  the  said  Secretary  and  Registrar,  without  any  fee  or 
mrard  whatsoever. 

.;  ^  XIIL  That  if  any  such  deed  or  act,  contract^  mortgage,  leasei  or 
other  kistrument  as  aforesaid,  shall,  from  and  after  the  day  of  die  date 
hereof,  be  made  or  drawn  at  or  in  the  said  island,  contrary  to  ally  or 
any,  or  either  of  the  directions  and  orders  herein-before  contained 
fer  the  making  or  drawing  thereof  the  same,  the  same  ahaH  net 
jooly  not  be  allowed,  suffered,  or  received  to  be  registered  by  the  said 
jBecretary  and  Registrar,  nor  by  his  deputy  or  deputies,  under  pain  of 
suspension  from  his  said  office,  but  snail  be,  as  the  same  are  herelgr 
^respectively  declared  to  be,  null  and  void  to  all  intents  and  purposes 
whatsoever. 

V  And  further,  I  do  hereby  will  and  require,  and  strictly  charffe  and 
.command  His  Majesty's  Chief  Judge  of  the  said  island,  and  alTotfadr 
ilttd^es.  Courts,  and  other  officers  of  justice,  tfie  Secretary  and 
^Registrar  aforesaid,  and  his  lawful  deputy  or  deputies,  and  all  other 
.persons  whom  it  doth  concern,  duly  to  observe,  fulfil  and  obey  this 
my  Proclamation,  and  to  cause  the  same  to  be  strictly  obeyea  aad 
/observed  by  all  persons  within  the  said  island,  as  to  them  may  re^ 
•^pectively  appertain,  and  as  they  shall  answer  the  contrary  at  their 
pery* 

And  lastly,  I  do  herdby  ordain  and  declare,  that  this  my  Proclaa^ 
-ation,  shall,  in  virtue  of  the  Proclamation  of  His  Royal  Highness  the 
'IVince  Resent,  of  the  18th  day  of  December  last  past,  be  enregisteied 
in  the  Book  of  Records,  thereby  directed  to  be  kept  by  His  iv£ue8ty's 
Governor  and  Commander-in-Chief,  the  Chief  Judge,  and  the  Judges 
of  the  tribunals  established  in  the  said  island. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal-at-arms,  at 

Government  House,  in  the  Town  of  Port  of  Spain  in  the  said  island, 

^is  fifUi  day  of  February,  in  the  vear  of  our  Lord  One  thousand 

'■  ei^t  hundred  and  fourteen,  and  mly-fourth  year  of  His  Majesty's 

reign. 

By  His  Excellency's  command, 

PHILIP  REINAGLE, 
Secretary, 

GOD  SAVE  THE  KING. 
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At  the  Court  at  Carlton  House,  the  eth  April,  ISIS  i^ Present,  His 
Royal  Highness  the  Prince  Regent,  in  Council. 
(l.  s.) 

Whereas  it  is  expedient  to  remove  all  doubts  that  may  arise  re- 
specting the  valid  execution  or  registration  of  deeds,  acts,  or  Jnstnw 
ments,  whether  executed  within  the  island  of  Trinidad,  or  out  of  the 
said  island,  and  that  are  intended  to  take  effect  within  the  said  island, 
and  to  make  further  provisions  for  the  security  and  rights  of  mort- 
gages, and  of  the  purchasers  of  real  property  within  the  same : 

And  whereas  the  abstract  entry  of  deeds  and  instruments  contain- 
ing a  mortgage,  charge  or  incumbrance  oi^al  property,  as  required 
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hy  the  firat,  secoiid,  and  third  Laws  of  the  16th  Titlifr  of  the 
10th  Book  of  the  Novisima  Recopilacion  of  Caetilie^  u  tio  longrr 
ivqaitite,  by  reason  of  the  estabh'shment  of  one  office  ondy' of  rIegUtry 
t€  deeds,  io  which  the  accumulation  and  deposit  of  all  pubttc  aCto 
and  instruments,  as  well  of  mortgage  as  otherwise,  and  the  tvcital 
thereof  at  length  In  the  protocol  kept  and  preserved  in  the  office  of 
the  Secretary  and  Registrar  of  the  illustrious  board  of  CabUdo,  -^ 
the  Town  oi  Port  of  Spain,  afibrd  full  notice  of  the  nature,  exi8teiioe> 
«nd  date  of  all  such  charges,  mortgages,  and  securities  on  real  estatc£» 
and  property  in  Slaves,  to  parties  interested  therein,  without  exposing 
them  to  the  penal  consequences  of  not  making,  or  causing  to  be  raade^ 
an  abstract  note  of  such  mortgages  or  incumbrances  within  the  tilne 
prescribed  by  the  within-recited  laws ;  His  Royal  Highnesa  the 
Prince  Regent,  is  pleased,  in  the  name  and  on  the  behalf  of  His  Majesty 
and  by  and  with  the  advice  of  His  Majesty's  Privy  CouncO,  to  ordiftr 
and  aedare,  and  it  is  hereby  ordered  and  declared,  that  flrom  and 
after  the  promulgation  of  this  Order  in  the  said  Island  of  Triaidad^ 
no  abstract  note,  or  entry,  of  deeds,  acts,  contracts,  or  instrumenta, 
shall  be  required  or  taken ;  but  that  in  lieu  thereof,  and  from  and 
after  the  promulgation  aforesaid,  three  separate  books  or  protocols 
shall  be  kept  by  the  said  Secretary  and  Registrar,  or  his  lawful 
deputy,  of  nearly  the  same  size  ana  form  as  is  now  observed  in  the 
protocols  of  his  office :  viz.  one  for  receiving  and  keeping  all  original 
iPFilla,  made  and  executed  within  the  said  island  of  Trinidad,  aiild 
original  wills  or  attested  copies  of  original  wills  executed  out  of  the 
said  island,  and  by  and  under  which  any  estate  or  interest  within  the 
said  island  is  devised  and  bequeathed,  and  duly  proved  according  to 
the  law  and  custom  of  the  place  where  the  will  was  executed, 
another  book  or  protocol  of  all  acts,  or  instruments  of  mortgage,  of 
what  nature  or  kind  soever  the  same  may  be ;  and  one  other  book  or 
protocol  for  all  other  acts  or  instruments  required  to  be  protocoled 
and  registered,  or  which  the  parties  to  any  act  or  instrument,  may, 
for  their  greater  security,  require  to  be  so  protocoled  and  registered 
in  the  said  office. 

And  it  is  hereby  further  ordered  and  declared.  That  all  and  ever}*^ 
deed,  act,  or  instrument  of  mortgage,  or  containing  a  clause  or 
clauses  of  mortgage,  and  all  wills,  or  attested  copies  of  original  wills 
executed  out  ot  the  said  island,  and  acts  of  sale,  transfer,  or  alien- 
ation of  real  or  personal  property,  entered,  acknowledged,  and  pro- 
tocoled, or  which  shall  hereafter  be  respectively  entered,  acknow- 
ledged, and  protocoled  in  the  office  of  the  said  Secretary  and  Regis- 
trar, or  his  lawful  deputy,  shall  and  may  be  inspected  and  seen  by 
any  person  requiring  the  same,  on  payment  of  the  sum  of  ten 
shillings. 

And  it  is  hereby  further  ordered  and  declared,  That  all  deedsy  and 
other  instruments,  that  in  future  shall  be  executed  out  of  the  said 
island  of  Trinidad,  and  that  are  intended  to  take  effiect  within  it, 
shall,  if  executed  in  any  part  of  Great  Britain,  or  its  colonies  and 
dependencies,  or  the  United  States  of  America,  be  executed  by  the 
party  or  parties  in  the  presence  of  two  witnesses,  which  said  execu- 
tion shall  be  proved  by  the  oath  of  one  of  the  said  witnesses,  at  least, 
before  a  judge  or  magistrate  of  the  said  countries  respectively ;  Mid 
in  all  such  deeds,  acts,  or  instruments,  as  last  aforesaid,  as  are  in- 
tended to  charge,  mortgage,  incumber,  sJienate,  or  transfer  any  pro- 
perty in  the  said  island  of  Trinidad,  there  shall  be  contained  a  power 
and  authority  to  one  or  more  persons  in  the  said  island,  jointly  or 
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severally,  to  appear  before  the  Secretary  and  R^strar  of  the  illus- 
trious Cabildo,  or  his  lawful  deputy  in  the  said  island,  and  in  the 
name  of  the  party  or  parties  thereto,  to  acknowledge  and  declare  the 
said  deed,  act,  or  instrument,  to  be  the  act  and  deed  of  the  person  or 
persons,  party  or  parties  to  the  said  deed,  act,  or  instrument. 

And  it  is  hereby  further  ordered  and  declared,  as  to  all  deeds, 
acts,  or  instruments,  executed  and  acknowledged  in  any  other  part  of 
the  world,  and  in  cases  where  it  is  required  by  the  laws  and  customs 
of  the  country  wherein  such  deed,  act,  or  instrument  is  acknow- 
ledged and  executed,  that  the  original  should  be  kept  and  deposited 
in  any  protocol,  archive,  or  office  in  the  said  countiy,  that  then  or  in 
such  case  an  authentic  copy  of  the  original,  certined  to  be  so  by  a 
public  notary,  or  other  public  officer,  whose  character  shall  also  be 
certified  by  a  judge  or  magistrate  nearest  to  the  residence  or  domicil 
of  such  notary  or  public  officer,  shall  be  deemed  and  taken  as  of 
equal  validity  as  the  original,  and  shall  be  admitted  to  be  registered 
and  protocoled  in  the  office  of  the  said  Secretary  and  Registrar  of  the 
illustrious  board  of  Cabildo,  or  his  lawful  deputy. 

And  it  is  hereby  further  ordered  and  declared,  that  fr^m  and  after 
the  promulgation  aforesaid,  all  such  acts  and  instruments  of  mortgage, 
or  others  containing  clauses  of  mortgage,  and  acknowledged,  ad- 
mitted, and  registered  as  aforesaid,  shall  be  considered,  and  are 
hereby  declared,  to  be  duly  registered,  and  to  have  full  force  and 
validity  as  mortgages,  as  well  against  the  party  mortgaging  and  en- 
cumbering his  property,  as  against  third  persons  claiming  by  any 
subsequent  title  from  the  day  and  hour  of  the  delivery  and  acknow- 
ledgment of  the  same  to  and  before  the  Secretary  and  Registrar,  or 
his  lawful  deputy,  and  no  sooner. 

And  it  is  hereby  further  ordered  and  declared.  That  all  deeds, 
acts,  or  instruments  of  mortgage,  executed  out  of  the  said  island,  but 
intended  to  take  effect  within  it,  and  that  have  been  entered  and 
registered  in  the  office  of  the  Secretary  and  Registrar,  or  his  lawful 
deputy,  from  and  after  the  5th  day  of  February,  1814,  to  the  day  of 
the  promulgation  aforesaid,  inclusive,  shall  nave,  and  are  hereby 
declared  to  have  force  and  effect,  and  to  take  rank  and  privilege  as 
mortgages,  from  the  day  and  hoijr  in  which  they  were  entered  and 
noted  in  the  abstract  entry  of  mortgages  in  the  book  kept  by  the 
Secretary  of  the  illustrious  Cabildo,  or  his  lawful  deputy. 

And  for  the  greater  security  and  convenience  of  persons  whose 
deeds,  acts,  or  instruments  shall  or  may  be  executed  out  of  the 
island  of  Trinidad,  and  are  intended  to  take  effect  within  it,  and 
to  remedy  the  inconvenience  to  which  they  may  be  exposed,  by 
depositing  the  originals  in  the  office  of  the  Secretary  and  Registrar 
of  the  island,  or  his  lawful  deputy,  it  is  hereby  ordered  and  de- 
clared. That  when,  and  as  soon  as  an  acknowledgement  has  been 
taken  by  the  Secretary  and  Registrar,  or  his  lawful  deputy,  of  such 
deeds,  acts,  or  instruments  by  the  party  or  parties,  or  their  duly 
constituted  attorney,  or  when  a  copy  of  any  deed,  act,  or  instru- 
ment, certified  as  aforesaid,  has  been  received  for  registration, 
then,  and  in  all  cases  where  the  party  or  parties,  or  their  attorney 
shall  so  require,  and  when  the  original  deed,  act,  or  instrument 
of  mortgage,  or  certified  copy  as  aforesaid,  cannot,  by  reason 
of  its  form  or  structure,  be  inserted  in  the  protocol  or  book  of 
mortgages,  then  it  shall  be  lawful  for  the  Secretary  and  Registrar,  or 
his  lawful  deputy,  to  proceed,  with  all  practicable  expedition,  to 
cause  an  exact  and  literal  copy  to  be  made  of  such  deed,  act,  or 
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instrument,  together  with  the  acknowledgment  of  the  same,  in  cases 
where  the  acknowledgment  of  the  deed  can  be  had  or  taken,  and  to 
insert  the  said  copy  in  its  due  numerical  order  in  the  said  protocol  or 
book  of  mortgages,  certifying  also  under  his  hand,  that  the  same  is  a 
true  and  correct  copy  of  the  original,  and  returning  to  the  parties 
the  said  original,  with  the  certificate  of  registration  endorsed  thereon, 
containing  the  number  of  the  folios,  and  the  number  or  letter  of  the 
book  or  protocol,  or  date  in  and  on  which  the  same  shall  have  been 
acknowledged,  admitted,  and  registered. 

And  for  the  more  convenient  access  to,  and  more  general  notice  of 
all  deeds,  acts,  or  instruments  of  mortgages,  or  acts  containing  clauses 
of  mortgages,  or  incumbrances,  as  well  as  for  the  more  easy  reference 
to  wills,  or  other  deeds  or  instruments,  it  is  hereby  further  ordered 
and  declared,  Tliat  the  Secretary  and  Registrar,  or  his  lawful  deputy, 
shall  keep  three  regular  and  accurate  indexes,  one  containing  the 
names  of  the  parties  to  all  acts  or  instruments  of  mortgage,  acknow- 
ledged and  protocoled  in  his  office,  with  numerical  references  to  the 
page  and  year  of  the  protocol  in  which  the  same  is  entered,  one  re- 
ferring in  like  manner  to  all  other  deeds,  acts,  instruments,  and  con- 
tracts, and  one  other  referring  to  all  wills  protocoled  from  and  after 
the  promulgation  aforesaid;  and  for  the  same  purpose,  it  is  hereby 
further  ordered,  that  the  books  or  protocols  of  wills,  or  instruments 
of  mortgage,  and  of  other  deeds  and  instruments,  shall  be  concluded 
at  the  end  of  every  year,  and  shall  then  be  durably  bound  and  de- 
posited in  the  said  office,  with  the  year  marked  on  the  outside,  together 
with  a  title  descriptive  of  their  respective  contents,  and  that  the 
numerical  notation  of  the  folios  of  each  volume  shall  end  with  the 
year  to  which  it  belongs. 

And  it  is  hereby  further  ordered  and  declm*ed.  That  all  powers  of 
attorney,  except  those  for  the  institution  or  defence  of  judicial  pro- 
ceedings only,  and  made  and  executed  within  the  said  island,  shall  be 
entered  and  recorded  in  the  same  manner  as  is  prescribed  in  this  Order, 
88  well  as  in  the  Proclamation  bearing  date  the  5th  of  February,  1814>, 
under  the  penalty  of  being  considered  null  and  void  ;  and  no  power 
pf  attorney  but  such  as  shall  have  been  duly  entered  and  registered 
as  aforesaid,  shall  be  received  or  presented  judicially  before  any  tri- 
bunal in  the  colony. 

And  it  is  hereby  further  ordered  and  declared.  That  no  erasure 
shall,  on  any  pretence,  or  for  any  cause  whatsoever,  be  at  any  time 
permitted  to  be  made  in  any  of  the  said  protocols  or  books  of 
record  ;  but  if  any  clerical  error  shall  on  comparison  occur,  or  any 
words  be  omitted  in  the  copying  of  any  original  deed  or  instrument 
of  writing  into  the  said  books,  that  then  a  line  of  red  ink  shall  be 
drawn  through  the  word  or  words  improperly  inserted,  so  as  to  leave 
the  original  word  or  word^  legible,  and  the  correction  thereof,  or  any 
word  or  words  which  may  have  been  erroneously  omitted  shall  either 
be  interlined,  or  written  m  the  margin  with  red  ink,  and  always,  wihen 
practicable,  by  the  same  hand  as  the  rest  of  the  same  writing ;  and 
the  Secretary  and  Registrar,  or  his  lawful  deputy*  shall  cither  under 
such  word  or  words  written  in  the  margin,  or  under  a  mark  of  refer- 
ence there  made  to  any  such  interlineation,  subscribe  his  name  at 
length ;  and  as  to  the  deeds,  acts,  and  instruments  of  every  descrip- 
tion, that  shall  be  made,  drawn,  and  executed  in  the  said  island,  and 
to  which  a  foreigner  or  foreigners  shall  be  a  party  or  parties,  it  is 
hereby  ordered  and  declared;  that  a  sworn  interpreter  of  the  colony 
shall  be  present  at  the  execution  thereof,  who  shall  previously  read 
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over  and  explain  the  same  in  the  language  known  to,  or  spoken  by 
the  said  foreigner  or  foreigners,  and  in  testimony  thereof,  the  sakl 
interpreter  shall  sign  the  act  or  instrument. 

And  it  is  hereby  further  ordered  and  declared,  That  nothing  coe- 
tained  in  this  Order  shall  repeal  or  be  taken  to  repeal  the  provision 
and  the  rules  of  the  Proclamation  of  the  5th  of  February  1814,  as 
far  as  they  respect  the  form  and  manner  in  which  deeds,  acts,  and 
instruments  arc  required  to  be  drawn,  entered,  acknowledged,-  and 
executed,  save  and  except  as  fm*  as  the  said  provisions  are  herein 
specially  altered. 

And  for  the  further  security  of  purchasers  of  real  property  within 
the  said  island,  and  for  the  prevention  of  concealment  and  fraud  b 
the  sale  and  transfer  thereof;  it  is  hereby  ordered  and  declared. 
That  whenever  any  writ  or  order  of  execution  shall  issue  and  he 
levied  on  any  such  property,  from  any  of  the  tribunals  of  the  colony, 
and  returned  and  reported  thereto,  the  Escribano  of  the  court  and 
tribunal  in  which  such  writ  or  order  of  execution  shall  have  been 
bsued,  shall  forthwith  transmit  the  original  thereof  to  the  Secretary 
and  Registrar,  or  his  lawful  deputy,  who  shall  cause  the  same  to  be 
entered  and  protocoled  in  the  book  and  protocol  of  mortgages  in  his 
office,  and  to  be  indexed  in  the  same  manner  as  other  acts  and  instru- 
ments of  mortgage  are  herein-before  directed  to  be  entered,  protocoled 
and  indexed,  the  said  Escribano  first  making  an  authentic  copy  of  the 
said  writ  or  order,  which  he  shall  attach  to  the  autos  and  proceedings 
in  and  by  virtue  of  which  the  same  was  issued ;  the  costs  of  suck 
copy,  transmission,  and  entry,  being  chargeable  against  the  party  or 
parties  against  whom,  and  whose  property,  the  execution  was  issued^ 
and  to  be  included  in  the  taxation  of  costs. 

And  it  is  hereby  also  ordered  and  declared.  That  when  the  debt, 
for  which  the  execution  has  issued,  or  any  part  thereof,  has  been  duly 
satisfied  and  noted  in  the  judicial  proceedings  to  which  it  appertains,  the 
Escribano  shall,  at  the  request  of  the  party,  defendant  or  defendants, 
give  a  certificate  thereof  to  him  or  them,  who  shall  then  cause  the 
same  to  be  noted  in  the  margin  of  the  said  original  writ  or  order  of 
execution  by  the  Secretary  and  Registrar  of  the  illustrious  Cabildo, 
or  his  lawful  deputy. 

And  it  is  hereby  further  ordered  and  declared,  That  at  the  end  of 
the  present,  and  every  future  year,  the  books  or  protocols  of  all 
deecis,  acts,  and  instruments,  shsdl  be  inspected  by  one  at  least  of  the 
Judges  of  the  Tribunals  of  the  First  Instance  in  this  island,  who  shall 
attest  the  said  yearly  inspection  and  approval  thereof,  by  his  or  their 
signatures  at  the  end  of  each  book  or  protocol. 

And  it  is  hereby  further  ordered  and  declared,  That  if  the  Secre- 
tary and  Registrar  of  the  illustrious  Cabildo,  or  his  lawful  deputy, 
•hall  enter  into  his  protocol,  any  deed,  act,  or  instrument,  requiring 
acknowledgment,  before  the  same  shall  have  been  di\ly  acknowledged, 
or  shall  neglect  to  perform  his  duty  in  the  execution  of  any  of  the 
matters  or  things  required  therein,  or  commit,  or  suffer  to  be  com- 
mitted any  undue  or  fraudulent  practice  in  the  execution  thereof, 
then  the  said  Secretary  and  Registrar,  and  Secretary  of  the  illus- 
trious Cabildo,  on  due  proof  of  the  same  before  any  competent 
tribunal,  shall  be  condemned  and  held  liable  in  double  the  sum  that 
shall  be  decreed  to  be  paid  in  the  shape  of  damage,  loss,  or  prejudice 
to  the  party  injured,  by  reason  of  any  such  undue  and  fraudulent 
practice. 

And  it  is  hereby  further  ordered  and  declared,  Tliat  fees  of  the 


APPENDIX  P. 

Secretary  and  Registrar  of  the  illustrious  Cabildo,  or  his  lawful 
deputy,  shall  be  taken,  and  regulated  according  to  the  following 
schedule,  and  a  copy  of  the  same  shall  be  placed  in  a  conspicuous 
murt  of  his  office ;  and  it  shall  be  lawful  for  the  said  Secretary  and 
Registrar  of  the  illustrious  Cabildo,  or  his  lawful  deputy,  to  demand 
and  have  all  his  fees,  before  he  receives  any  act  or  instrument  to  be 
entered  and  protocoled,  and  before  he  takes  and  attests  the  acknow* 
ledgmenty  or  he  may  refuse  to  receive  the  same. 

Currency, 
Hot  every  acknowledgment  or  entry  of  mortgage,  or 
instrument  of  sale  of  property,  or  wills  exceeding  in 
value  50(V.  currency        -  -  -  -         -£.300 

For  every  like  instrument,  or  will,  where  the  value  is 

under  500/.  currency  -  -  -  -  2    0    0 

For  the  acknowledgment  and  entry  of  all  other  deeds 

and  powers  of  attorney  -        •        -        -        "  110    0 

For  the  certificate  and  attestation  of  the  acknowledg- 
-    ment  and  entry  of  a  foreign  or  other  instrument,  or 
attestation,  or  certificate  of  copies^  exclusive  of  the 
usual  fee  for  the  copy  -  -  -  •  10    0 

For   the  acknowledgment    of  deeds,  acts,  or  instru- 
ments, not  required  by  two  parties  to  be  registered  10    0 
For  the  protocohng  a  wnt  of  execution      -        -        •          2    0    0 
For  the  noting  of  payments  made  in  part  satisfaction 

or  cancelment  thereof    ------  100 

For  the  Escribano,  for  a  copy  of  a  writ  of  execution, 
and  attestation  thereof         -  -  -  -  1    0    0 

And  it  is  hereby  further  ordered  and  declared.  That  if  any  deed, 
act,  contract,  mortgage,  or  other  incumbrance,  executed  in  the  said 
island,  shall,  from  and  after  the  promulgation  hereof,  be  made  or 
ilrawn  contrary  to  all  or  any  of  the  directions  or  orders  contained  in 
the  Proclamation  of  the  fifth  day  of  February,  1814;  or  that  if  made 
out  of  the  said  island  shall  be  presented  for  registration,  and  that 
shall  not  be  in  conformity  to  the  several  provisos,  directions,  and 
orders,  contained  in  this  order,  the  same  shall  be  deemed  and  taken, 
as  they  are  hereby  respectively  declared  to  be,  null  and  void  to  all 
intents  and  purposes  whatsoever. 

And  the  Right  Honourable  Earl  Bathurst,  one  of  His  Majesty's 
Principal  Secretaries  of  State,  is  to  give  the  necessary  directions 
herein  accordingly. 

CHETWYND. 


Ul 


A  True  Copy. 

Ralph  Woodtord. 


Government  House, 
SOth  June,  1818. 


GOD  SAVE  THE  KING. 
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TRINIDAD. 


By  THE  KING  in  CouncU. 


At  the  Court  at  Carlton  House,  I6th  September,  1822  ;  presenl,  fhe 
Kings  Most  Excellent  Majesty f  in  CouncU. 

Redtal  of  enU  Wherkas  the  present  practice  prescribed  and  sanctioned  by  the 

for  tite^SSl  ^f    '^^^  '"  ^^^^^  ^"  ^®  ^^^^  ®^  Trinidad,  for  the  trial  of  civil  causes  in 

civil  causes  in     ^^  Tribunals  of  First  Instance  established  therein,  is  found  to  pro* 

dbe  tribunals  of  duce  great  delay  and  expense ;  and  it  is  therefore  deemed  expecueiift 

Ffnt  Instance,    to  provide  a  shorter  and  less  expensive  mode  of  proceeding,  and  one 

more  comformable  to  the  practice  which  prevails  in  the  civU  tribimab 

of  Great  Britain ;  His  Majesty,  by  and  with  the  advice  of  His  Pirivy 

Council,  doth  hereby  order  and  declare,  as  it  is  hereby  ordered 

and  declared, 

jpf^*^  *ti^       ^*  ^^^  ^''°™  *"^  ^^'  '^®  publication  of  this  order  in  the  sud 

shiiU  be  bmone  I®'*"^>  there  shall  be  only  one  Court  of  First  Instance  for  the  trial  of 

Court  of  First    ^^^^^  matters,  those  of  the  Chief  Judge  and  Alcaldes  in  Ordintiy 

Instance.  being  from  henceforth  united,  and  composing  only  one  Courts  to  be 

called  '*  The  Court  of  Hrst  Instance  or  Civil  Jurisdiction." 

w^'LJid  ^*  ^^^  ^^^  ^^"""^  ®^^^  consist  of,  the  Chief  Judge, 

compoaed.  rj^^  Judge  of  Criminal  Inauiry, 

(when  the  duties  of  his  office  will  permit), 
and  the  Alcaldes  in  Ordinary ; 
of  which  said  persons,  two  shall  form  a  Court,  but  in  which  case  the 
Chief  Judge,  or  the  Judge  of  criminal  inquiry,  shall  always  be  one: 
and  this  Court  shall  have  full  power  to  hear,  try,  and  determme  all  civil 
actions  and  suits  now  depending,  whether  before  the  Chief  Judge 
or  the  Alcaldes  in  Ordinary,  as  well  as  all  civil  suits  and  actions  here- 
inader  to  be  instituted  in  the  said  Island  ;  the  Chief  Judge,  or  in  his 
absence,  the  Judge  of  Criminal  Inquiry,  presiding  in  the  said 
Court. 

The  said  Court  shall  be  holden  in  the  Court  House  in  the  town  of 
Port-of- Spain,  on  the  first  Tuesday  in  every  month,  and  shall  sit 
from  day  to  day,  until  all  the  actions,  ready  and  standing  for 
trial,  shall  be  disposed  of  and  determined,  except  in  the  month 
of  August,  and  from  the  20th  day  of  December  to  the  let  day  of 
February  in  every  year,  during  which  periods  no  such  Court  shall  be 
holden. 

III.  All  the  actions  so  instituted  shall  be  entered  in  the  office  of 
the  Escribano,  within  the  first  four  days  of  every  month,  and  all 
parties  defendant  shall  be  bound  to  appear  and  answer  to  any  action 
that  may  be  commenced  against  them,  within  nine  days  siler  the 
service  of  citation;  and  in  case  of  default  being  made  in  such 
appearance  by  any  such  defendant,  the  cause  will,  upon  the  appli- 
cation of  the  plaintiff  by  petition,  be  declared  contested,  without 
further  notice,  and  will  then  be  received  for  proof,  and  proceeded  in 
accordingly,   the  defendant  nevertheless  being  at  liberty  to  oftr 
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piroof,  and  to  be  heard  upon  the  general  merits ;  and  in-  the  event  of 
any  plaintiff  not  proceeding  in  his  action  within  six  days  afler  noti- 
fication of  any  petition  having  been  put  in  by  any  defendant  of  any 
action,  such  action  will,  upon  the  application  of  such  defendant, 
be  declared  contested,  and  received  for  proof,  or  dismissed,  as  the 
case  may  be. 

And  m  all  actions  in  the  ordinary  process,  the  plaintiff  shall  be  Directioni  as  to 
entitled  to  present  two  petitions,  and  the  defendant  two  petitions,  pnweeding*  in 
and  no  more :  Provided  always,  that  all  exceptions,  whether  per-  !^^??^ 
emptory  or  dilatory,  that  may  be  made  to  any  action  in  the  ordinary  p,^j^|^"^ 
process,  by  virtue  of  the  laws  now  in  force,  excepting  the  case  pro- 
vided for  in  the  fifth  clause  of  this  order,  shall  be  made  in  the  first 
petition  of  the  defendant,  and  not  afterwards ;  and  the  Court  shall 
either  proceed  to  determine  upon  the  validity  of  the  said  exceptions 
forthwith,  or  in  case  that  proof  thereof  should  be  required,  the  same 
shall  be  admitted,  and  given  in  the  manner  and  form  prescribed  in 
the  fourth  and  next  clause  of  this  order. 

And  no  petitions  in  any  stage  of  the  cause  shall,  upon  any  pretence  Allpetitioiisto 
whatsoever,  be  received  by  the  Escribano,  unless  signed  by  one  of  be  signed  bj 
the  advocates  practising  in  the  tribunals.  adtocates. 

IV.  As  soon  as  a  civil  action  in  the  ordinary  process  shall  have  Names  and 
been  declared  contested,  each  party  shall,  within  three  days  after  places  of  abode 
such   contestation,    lodge  with    the  Escribano    a  list,   containing  of  witnesses  to 
the  names  and  places  of  abode  of  their  respective  witnesses,  and  ^^e^JJ!^ 
the  same  being  laid   before  the  Court,   ana    citation  being  duly  within  three 
issued  to  such  witnesses,  the  cause  shall  be  set  down  for  trial  on  the  days  after  the 
first  convenient  day,  (reference  always  being  had  to  the  actual  resi-  process  is  d»- 
dence  of  the  witnesses  summoned,  and  notice  of  the  day  of  trial  glared  to  be 
being  given  by  the  Escribano  to  the  parties  and  their  advocates),  on  ^^<"**«"**^  **'• 
which  day  the  witnesses,  being  first  duly  sworn,  shall  be  examined, 
and  their  answers  taken  in  open  Court,  and  correct  minutes  thereof 
shall  always  be  taken  by  one,  at  least,  of  the  Judges,  and  by  the 
Escribano  of  the  cause :  the  proofs  being  concluded,  and,  unless  the 
Judge  presiding  in  the  Court  shall  deem  it  necessary  to  require 
written  allegations  of  proof,   the  advocates  of  both  parties  being 
heard  in  support  thereof,  the  Court  will  proceed  to  give  sentence 
forthwith,  or  in  case  that  they  should  signify  their  wish  to  deliberate, 
a  term,  not  exceeding  six  days,  inclusive,  is  allowed  for  that  pur- 
pose, and  for  the  delivery  of  the  sentence. 

And  in  all  such  trials,  the  majority  of  voices  shall  determine  the  In  all  trials  the 
question  at  issue,  provided  always  that  in  cases  of  equal  number,  or  majority  of 
of  points  of  law,  the  opinion  of  the  Chief  Judge,  or  of  the  Judge  of  ^^JJ^^^" 
Criminal  Inquiry,  when  presiding  in  his  absence,  shall  prevail.  p^ntsof  law  the 

y.  That  in  aU  proceedings  in  the  executive  process,  in  which  the  judge  to  de- 
personal  appearance  of  the  defendant  is  by  law  required  for  any  cide. 
judicial  acknowledgment,  such  defendant  failing  to  appear  within  Regulations  as 
three  days  after  citation  duly  served,  if  an  actual  resident  within  the  Y*  ^  ^ST*^- 
town  or  suburbs,  or  within  nine  days,  if  resident  in  the  country,  c^Te'process. ' 
unless  a  longer  time  shall  from  his  residence  in  a  very  remote  part  of 
the  Island  be  appointed  by  the  Judge,  the  plaintiff  shall,  on  applica- 
tion, be  allowed  to  establish  his  demand  in  a  summary  manner 
ex  partCy  without  any  further  citation  to  the  defendant,  and  upon 
such  summary  proof,  the  Judge  shall  issue  his  decree  for  payment 
without  further  notice ;  but  that  upon  citation  to  the  sale  of  the  pro- 
perty taken  and  levied  on  in  execution,  the  cause  shall  be  proceeded 
in^  in  the  same  manner  as  causes  in  the  ordinary  process,  and  subject 
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'  to  all  Ihe  rules  and  regulations  hereinbefore  contained,-  r^pectisg^ 
proceedings  of  that  nature  :  Provided  always,  that  in  alleging  their 
exceptions  to  the  sale  of  the  property  taken  in  execution  in  actions 
that  have  been  originally  proceeded  in  in  the  ordinary  process, 
parties  shall  be  confined  to  the  allegations  of  such  exceptions  only  at 
relate  to  the  right  or  title  of  the  defendant,  to  the  property  tstoi 
in  execution,  but  shall  not  be  again  beard  on  the  merits  •  of  the 
cause. 

And  from  and  afler  the  promulgation  of  thia  order  in  the  said 
Island,  parties  in  suits  shall  not  be  allowed  to  allege  any  nullit¥ 
against  any  sentence  to  be  pronounced  by  the  said  Court ;  but  all 
nullities  which  parties  in  suits  might  heretofore  lawfully  allege  or 
assign  in  any  manner  or  for  any  cause  whatsoever,  shall  and  may  be 
alleged  or  assigned  by  such  parties,  as  cause  and  by  way  of  apped 
from  any  definitive  sentence,  or  such  as  may  have  the  force  and 
effect  thereof,,  to  be  pronounced  by  the  said  Court,  in  the  manner, 
time,  and  as  admitted  in  cases  of  appeal  by  the  laws,  ordinances, 
and  proclamations  in  force  in  the  saia  Island. 

VI.  All  citations,  whether  to  parties  or  to  witnesses,  shall  be  served 
in  such  manner  and  within  such  period,  and  the  witnesses  shall 
appear,  of  whatever  rank  or  condition  they  may  be,  under  such 
penalties  or  compulsory  process  as  the  Governor  exercising  the 
powers  of  the  Royal  Audience,  or  in  his  absence  the  Lieutenant- 
Governor  or  Officer  administering  the  Government,  shall  proclaim 
and  publish ;  such  witnesses  being  indemnified  by  the  parties  in  such 
manner  and  to  such  extent  as  the  Court  shall  direct ;  and  a  witness 
shall  not  be  bound  after  such  appearance  in  Court,  to  give  his  evi- 
dence until  his  reasonable  expenses  to  be  adjudged  by  the  Court,  be, 
if  required  in  open  Court,  paid  by  the  party  that  summons  him, 
unless  the  said  witness  shall  be  ordered  by  the  Court  to  give  his 
evidence* 

VIL  And  whereas  by  the  several  laws  now  in  force  in  the  said 
Island,  many  persons  are  declared  to  be  incompetent  witnesses  in 
respect  of  relationship  or  consanguinity  to  the  party  in  whose  favour 
they  may  be  called,  and  for  other  causes  mentioned  in  the  said  laws, 
and  that  two  competent  witnesses,  and  not  less,  shall  be  required 
to  constitute  full  and  complete  proof;  with  a  view,  therefore,  of 
facilitating  such  proof  in  all  civil  actions  to  be  hereafter  instituted  in 
the  tribunals  in  the  said  Island,  His  Majesty  doth  further  order  and 
declare,  that  from  and  af^er  the  promulgation  of  this  order  in  the 
said  island,  the  positive  testimony  on  oath  of  any  one  free  credible 
person  competent  according  to  the  law  of  England  to  give  evidence 
m  such  case,  shall  be  received  in  the  tribunals  of  civil  jurisdiction, 
as  good  and  sufficient  evidence  in  support  of  the  matters  in  proof 
whereof  such  witness  shall  have  been  called,  any  law  or  practice  to 
the  contrary  notwithstanding ;  it  being  always  understood  that  the 
competence  of  every  witness,  as  well  as  the  degree  of  credit  that  is 
to  be  given  to  his  testimony,  are  questions  that  are  open  for  examin- 
ation as  well  as  argument,  and  that  are  finally  to  be  decided  by  the 
Court. 

VIII.  And  His  Majesty  doth  hereby  further  order,  declare^  and 
direct,  that  all  fines  and  penalties  imposed  by  the  civil  or  cri- 
minal tribunals,  either  under  the  authorities  under  which  they  are 
now  to  be  established,  or  by  virtue  of  the  laws  in  force,  shall  be  de- 
posited in  a  chest  to  be  applied  to  the  payment  of  the  ex  officio 
criminal  inquiries  and  prosecutions,  and  such  other  services  as  tlie 
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law  directs  under  the  authority  of  the  respective  Courts,  an  account  counted  for  •■ 
of  which  shall  be  kept  by  the  Escribano,  and  such  account  shaJl  be  h«rdnmea- 
•udited  and  passed  annually  by  the  Chief  Judge,  and  presented  to  ^^"^ 
the  Governor  exercising  the  powers  of  the  Royal  Audience,  on  or 
before  the  first  day  of  February  in  each  and  eveiy  year,  for  his 
approval  and  confirmation ;  and  in  case  of  any  default  or  neglect  on 
the  part  of  the  Escribano,  in  not  making  up  and  presenting  such 
account,  wjthin  the  period  herein-before  limited,  such  Escribano 
shall  be  subject  to  a  fine  not  exceeding  two  hundred  pounds  cur- 
rency of  the  said  Island,  to  be  imposed  by  the  Court  or  by  the  said 
Governor. 

IX.  And  whereas,  it  is  impossible  to  provide  specially  for  every  case  Judges  of  Um 
that  may  happen,  or  to  determine  all  points  of  practice  in  the  body  of  tribundi  to      , 
this  order,  it  is  hereby  further  ordered,  declared,  and  directed,  that  ^bliahrulei 
in  cases  not  herein  or  hereby  sufficiently  provided  for,  it  shall  be  in  ^P"******* 
the  power  of  the  Judges  of  the  tribunal,  or  the  majority  of  them, 

with  the  .approval  of  the  Governor  exercising  the  said  powers  of  the 
Royal  Audience,  to  make  and  establish  such  rules,  for  guiding  the 
practice  of  the  said  Court,  as  shall  be  found  most  conducive  to  the 
more  speedy  and  better  administration  of  justice ;  all  such  rules 
being  published,  or  entered  by  the  Elscribano  in  a  book  to  be  kept 
by  him  for  that  purpose,  which  book  the  Escribano  shall  always 
produce  in  Court ;  and  provided  that  such  rules  be  duly  transmitted 
to  one  of  His  Majesty's  Principal  Secretaries  of  State,  for  His 
Majesty's  confirmation  or  refusal,  such  rules  being  nevertheless  valid 
until  His  Majesty's  pleasure  thereon  be  signified. 

X.  And  as  it  may  be  found  expedient  that  the  practice  of  taking  Practice  as  to 
out  copies  of  petitions  filed  in  the  Court,  or  of  documents  attached  taking  out  co- 
thereto,  should  be  introduced,  power  is  hereby  given  to  the  Chief  pj"of  petitioni 
Judge  to  make  any  special,  or  with  the  consent  of  the  Governor,  ^^i^^^^^ 
any  general  order  therein,  as  circumstances  may  appear  to  them  to 

warrant,  such  general  order  being  in  like  manner  duly  notified  to  one 
of  His  Majesty's  Principal  Secretaries  of  State. 

XL  And  whereas  the  laws  in  force,  invest  the  Oidors  with  a  dis-  Fees  allowed  to 
cretionary  power  to  correct  any  excessive  charges  of  advocates  or  advocates  and 
solicitors  practising  in  the  tribunals ;  His  Majesty  deems  it  fit,  not  p*^  practis- 
not  only  to  continue  such  authority  to  the  Judges  presiding  in  the  '^J^ 
several  Courts,  but  also  to  direct  that  the  charges  taxed  to  either 
party  in  the  judicial  costs  of  any  civil  action,  shall  not  in  any  case 
exceed  the  sum  set  down  in  the  annexed  Schedules  apd  that  there  be 
a  corresponding  tariff  likewise  established  for  the  solicitors,  that  may 
be  licensed  to  practice  in  the  said  tribunals. 

SCHEDULE  of  FEES  for  Advocates  practising  in  the  Civil 
Tribunals  of  Trinidad. 


For  the  first  petition            •          ^        jff.  Cur. 

20 

0 

0 

Answer  or  contestation 

20 

0 

0 

Duplica          -          -          -          - 

15 

0 

0 

Replica          .... 

15 

0 

0 

Eslrados. 

Attendance,  examination  of  witnesses,  and 

argument  for  either  party 

20 

0 

0 

In  CpncursM* 

For  attendance  on  behalf  of  each  creditor 

^ 

0 

0 
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No  petitions  to  be  presented  for  the  sight  of  proceeduigs  or  for 
declarations  of  contumacy,  but  applications  for  the  same  to  be  made 
verbally  in  open  Court,  and  for  every  such  motion  the  advocate  will 
be  allowed  £2. 

COURT  OF  APPEAL. 

For  the  first  petition  -  -  -        if    4    0    0 

Escnto  of  agravios  -  -  50    0    0 

Reply  -  -  .  .  50    0    0 

And  the  Right  Honourable  Earl  Bathurst,  one  of  His  Maje^'s 
Principal  Secretaries  of  State,  is  to  give  the  necessary  directions 
herein  accordingly. 

JAMES  BULLER. 

A  True  Copy. 

Aretas  William  Youko. 

Government  House, 
Trinidad,  16th  January,  1823. 

GOD  SAVE  THE  KING. 

The  foregoing  order  was  duly  proclaimed  and  published  in  the  town 
of  Port-of-Spain,  on  the  siDcteenth  day  of  January,  182S,  by  the 
Alguacil  Mayor. 

Aretas  William  Youkg. 


APPENDIX  R. 

TRINIDAD. 

Btf  His  Excellency  Sir  RALPH  JAMES  WOODFORD,  Bart^ 

Governor  and  Commander-in' Chief  in  and  over  ike  said  Island 
and  its  dependencies.  Vice  Admiral  thereof,  exercising  the  Powers 
of  the  Royal  Audience,  Sfc,  Sfc.  S^Cm 

RULES  for  the  Court  of  First  Instance  of  Civil  Jurisdiction. 

Rule  First. 
All  petitions  of  actions  shall  describe  the  parties  and  the  character 
in  which  they  sue  or  are  sued,  and  shall  also  declare  their  respective 
abodes.     They  shall  be  accompanied  by  the  instruments,  documents^ 
or  accounts,  upon  which  they  shall  be  founded. 

The  Escribano  shall  number  the  petition,  and  thereupon  enter  the 
said  number,  together  with  the  names  of  the  plaintiff,  his  advocate, 
that  of  the  defendant,  and  the  time  of  filing  the  petition,  in  a  book 
of  record,  to  be  kept  for  that  purpose,  and  sign  his  initials  to  the 
said  entry:  and  thereupon  he  shall  prepare  a  writ  of  citation  or  sum- 
mons, in  the  name  of  the  King,  tested  in  the  name  of  the  Chief 
Jud^c,  or,  in  his  absence,  of  that  of  the  Judge  of  Criminal  Inquiry, 
signmg  the  same ;  which  summons  shall  be  directed  to  the  Alguacil 
Mayor,  in  the  following  form, — that  is  to  say  : 
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**  GEORGE  the  FOURTH.  Sfc. 

**  To  ike  AlguacU  Mayor  (^  the  Island  of  Trinidad— Gbxrtwgi 

**  We  command  you.  that  you  do  die  and  summon  A.  B.  [describing 
the  party  defendant,  and  his  residence],  to  be  and  appear  before  our 
Court  of  First  Instance  of  Civil  Jurisdiction,  within 
days  from  and  after  the  service  of  this  writ. 

then  and  there  to  answer  a  certain  action  commenced  against  hirn  by 
**  C.  D.  [the  Plaintiff,  describing  him,]  by  his  Petition,  a  true  copy 
**  where^  is  hereunto  annexed, 

**  And  hereof  you  will  not  Jail f  as  you  will  answer  the  contrary  at 
your  peril, 

"  Witness  Judge  of  our  said  Court. 

"  at  Port  of  Spain,  the  day  of  in  the 

"  year  of  our  reign. 

«  By  the  Court,  Escribano." 

Which  writ  of  citation  or  summons,  together  with  one  true  copy 
thereof,  as  well  as  a  copy  of  the  petition,  presented  on  behalf  of  the 
plaintiff,  or  in  case  of  there  beins  more  defendants  than  one,  in  such 
action,  as  many  copies  of  the  citations  as  there  may  be  defendants 
shall  be  forthwith  prepared  by  the  Escribano,  and  shall  be  delivered 
by  the  Escribano  to  the  Aleuacil  Mayor,  within  four  days  after  the 
entry  of  such  action  :  and  the  Alguacil  Mayor  will  cause  the  copy  of 
the  summons  to  be  served  upon  the  defendant  in  such  action;  or 
upon  each  and  every  defendant,  if  more  than  one,  at  the  same  time 
minuting  upon  the  original,  the  date  of  such  service ;  which  service 
having  been  duly  made,  the  Alguacil  Mayor  will  return  the  original 
summons  into  the  office  of  the  Escribano,  to  be  by  him  immediately 
attached  to  the  petition  filed  by  the  plaintiff. 

And  the  said  Alguacil  Mayor  shall  at  the  time  of  returning  such 
summons,  be  sworn  before  one  of  the  Judges  of  the  Court,  to  the 
truth  of  the  certificates  minuted  by  him  or  by  his  assistants  upon  such 
suumions,  and  of  the  due  service  of  the  action. 

Rule  Second. 

Every  writ  of  summons  or  citation  shall  be  serv^  on  the  party 
defendant,  personally,  or  be  left  at  his  usual  place  of  abode ;  but  in 
case  such  party  defendant  shall  be  absent  from  the  jurisdiction,  but 
shall  have  left  a  power  of  attorney  (recorded  in  the  Secretary  and 
Register's  office),  the  said  summons  or  citation  shall  be  served  upon 
such  attorney ;  but  in  case  such  absent  defendant  shall  not  have  lef^ 
any  power  of  attorney  authorizing  any  person  to  represent  such 
party,  then  the  summons  or  citation  shall  be  served  upon  the  de- 
fender of  the  absent,  and  such  service  shall  be  made  by  the  Alguacil 
Mayor  within  such  periods  as  are  declared  by  the  Schedule  annexed. 

Rule  Third. 

When  in  all  actions  commenced  in  the  ordinary  process  in  which 
defendants  are  required  to  answer  by  petition  within  nine  days  after 
service  of  the  action,  the  defendant  shall  put  in  his  plea  in  answer  to 
the  action,  the  same  shall  be  filed  by  the  Escribano,  and  attached  to 
the  oriffinal  proceedings,  and  the  date  of  filing  thereof  shall  be  mi- 
nuted by  the  Escribano,  upon  the  said  plea  or  answer,  and  notice 
thereof  be  given  forthwith  by  the  said  Escribano  to  the  plaintiff,  by 
delivering  to  the  said  plaintiff  a  copy  of  the  answer,  and  minuting 
such  delivery  upon  the  original  proceedings. 

II  4< 
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IV 


To  the  plea  or  answer  of  the  defendant,  the  plaintiff  shall  reply 
within  six  days  afler  the  receipt  of  such  answer,  and  the  plaintiff 
shall  file  his  Keplica  within  the  like  term,  in  the  office  of  the  Escfi- 
banoi  a  copy  whereof  shall  be  forthwith  served  on  the  defendant, 
who  shall  rejoin  thereto  within  six  days,  in  default  whereof  and  upon 
the  application  of  the  plaintiff  by  motion,  the  cause  ahaU  be  deciaredi 
contested,  and  proceeded  in. 

Rule  Fourth. 

All  writs  of  summons  or  citation  to  witnesses  shall  issue  in  the 
name  of  the  King,  tested  in  the  name  of  the  Chief  Judge,  or,  in  his 
absence,  in  that  of  the  Judge  of  Criminal  Inouiry,  and  be  signed  bj 
the  Escribano ;  and  the  same  shall  be  in.  the  torm  following :— that  is 
to  say, 

"  GEORGE  the  Fourth,  Sfc. 

"  To  E,  F.  and  G.  H.  ^c— Grebtino. 

"  We  command  you,  each  and  every  of  you,  thai  laying  aside  all 
<*  business  and  excuses  whatsoever,  you,  and  each  and  every  of  you  be 
•*  and  appear  in  your  own  proper  persons  before  our  Court  o/*  First  Ih- 
<<  STANCE  OF  Civil  Jurisdiction,  to  be  holden  at  the  Court  House  in 
**  Port'Of- Spain  in  the  said  Island,  on  the  day  of 

i*  now  next  ensuing,  then  and  there  to  testify 

**  the  truth,  according  to  your  knowledge  in  a  certain  cause  now  depend' 
<*  ing  in  our  Court,  wherein  C.  D.  plaintiff' and  A.  B* 

"  is  defendant,  for  and  on  behalf  of  the  said  plaintiff  or  defendant^ 
<*  [as  the  case  may  be]  in  the  said  cause  /  and  this  you,  or  any  ofyout 
"  shidl  in  no  wise  omit,  under  the  penalty  ofjifty  pounds. 

"  Witness,  the  Honourable  our  Judge  of 

''  our  said  Court,  at  Port  of  Spain,  the  day  of 

"  in  the  year  of  our  reign, 

"  By  the  Court. 

Escribano.*' 

Which  said  writ  of  summons  or  citation,  together  with  as  many 
copies  thereof  as  there  may  happen  to  be  witnesses  therein  namea, 
shall  be  delivered  by  the  Escribano  to  the  Alguacil  Mayor,  upon  the 
application  of  the  party  on  whose  behalf  such  witnesses  shall  be 
summoned  :  and  the  said  Alguacil  Mayor  shall  serve  a  copy  of  such 
writ  of  summons  or  citation  upon  such  witnesses,  and  upon  each  and 
every  such  witness,  within  sucn  and  the  same  times  after  the  delivery 
of  such  summons  to  him  by  the  Escribano,  as  are  by  the  second  rule 
directed  and  provided  with  respect  to  citations  of  the  parties  de- 
fendant with  reference  to  the  respective  place  of  residence  of  such 
parties.  And  the  Alguacil  Mayor  shall  note  every  such  service,  with 
the  respective  dates  thereof,  upon  the  original  writ  of  summons  or 
citation ;  and  when  all  the  witnesses  whose  names  shall  be  contained 
in  such  writ  of  summons  or  citation  shall  have  been  duly  cited  by  the 
Alguacil  Mayor  in  manner  herein-before  directed,  the  said  Alguacil 
Mayor  shall  forthwith  return  the  original  writ  of  summons  or  cita- 
tion into  the  office  of  the  Escribano,  who  at  the  time  of  such  de- 
livery shall  sw0ar  him  to  the  truth  of  such  return. 

And  the  original  writ  of  summons  or  citation  shall  be  attached  by 
the  Escribano  to  the  proceedings  in  the  cause :  and  in  all  cases, 
whether  of  principals   or   witnesses,   the   return  of   the  Alguacil 
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Ma^or,  duly  sworn,  shall  be  received  and  taken  as  full  proof  and 
notice  of  service  of  summons  or  citation. 

And  if  any  witness  who  shall  have  been  duly  cited  shall  neglect  or 
refuse  to  attend,  not  being  sick  or  otherwise  disabled,  of  which  sick- 
ness or  disability  due  and  sufficient  proof  roust  be  afforded  to  the 
satisfaction  of  the  Court,  such  witness  shall  not  only  be  subject  to 
a  fine  at  the  discretion  of  the  Court  in  a  sum  not  exceeding  fifty 
pounds  currency,  but  be  brought  up  in  custody  of  the  Alguacil 
Mayor  at  the  expence  of  such  witness,  and  such  witness  shall  also 
foWeit  all  right  or  claim  to  the  repayment  of  any  expenses  he  may 
incur,  or  to  any  allowance  on  account  of  loss  ot  time  to  which  he 
might  have  claimed  to  be  entitled  had  he  attended,  the  cause  being 
in  the  mean  time  suspended. 

Rule  Fifth. 
In  all  cases  where  application  shall  be  made  by  any  party  to  post- 
pone a  trial  on  the  grounds  of  the  alleged  absence  of  any  witness 
stated  to  be  material,  the  party  applying  for  such  postponement  shall 
make  oath  before  the  Court,  that  the  testimony  of  such  witness 
is  material  in  proof  of  his  case,  and  that  he  cannot  safely  go  to  trial 
without  such  testimony,  and  further  that  the  application  is  not  made 
for  the  mere  purpose  of  delay ;  the  point  of  the  case  in  support 
whereof  the  evidence  of  the  witness  is  alleged  to  be  material,  being 
also  stated ;  and  the  party  shall  also  shew  that  citation  to  such  wit- 
ness was  duly  issued. 

Rule  Sixth. 
In  case  any  judgment  or  decree  to  be  pronounced  by  tlie  Court 
shall  not  be  duly  and  in  all  respects  complied  with  or  fulfilled  by  the 
party  or  parties  against  whom  the  same  shall  have  been  pronounced, 
within  fifteen  days  after  such  judgment  or  sentence  have  been  pro- 
nounced, execution  shall  issue  upon  motion  of  the  party  in  whose 
favour  such  judgment  or  decree  was  given  ;  and^  affidavit  made  by 
him  of  the  amount  justly  due  and  owing  under  or  by  virtue  of  such 
judgment  or  decree ;  and  all  property  whatsoever  taken  in  execution, 
shall  be  sold  in  such  manner  and  at  such  time  as  shall  be  directed  by 
the  Court,  subject  to  the  several  laws  and  ordinances  in  respect 
thereof  in  force  in  this  Island. 

Rule  Seventh. 
All  citations  to  sale  shall  be  made  upon  the  return  of  the  writ  of 
execution,  and  motion  made  as  of  course  by  the  party  in  whose  favour 
feuch  execution  shall  have  issued ;  and  all  such  citations  shall  be  served 
upon  the  party  whose  property  may  have  been  taken  in  execution, 
by  the  Alguacil  Mayor,  in  the  same  manner  and  form,  and  within 
the  times  directed  respecting  the  service  of  any  original  summons  or 
citation,  according  to  the  Schedule. 

Rule  Eighth. 
That  for  the  future  no  originalproceedings  whatever  shall  be  per- 
mitted to  be  passed  from  the  office  of  the  Escribano  to  any  party 
whomsoever ;  but  the  Escribano  will  permit  access  to  be  had  to  them 
in  his  office  during  office  hours,  by  any  party  requiring  the  same,  or 
his  advocate. 

RALPH  WOODFORD.  ANTONIO  GOMEZ. 


Before  me,  John  Carter, 

Escribano  de  Camara. 


28th  February,  1823. 
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SCHEDULE  FOR  THE  SERVICE  OF  THE  WRITS- 

Whether  of  Parties  or  of  Witnesses, 

In  Port  of  Spain  and  the  suburbs  .  •  •  S  Dmys* 

Between  the  suburbs  of  Port-of-Spain  and  Chaguaramas  or 

the  islands  forming  the  Bocas  •  -  -        10  Dffyi* 

Between  the  suburbs  of  Port-of-Spain  and  Guanapo  -  10  Dmfs, 
Between  Port-of-Spain  and  Guapo       -  -  -        14  Da^, 

Between  Port-of-Spain,  Hicacos,  and  Erin       -  -        90  2>ffjf»« 

Between  the  Bocas  and  Toco  by  sea,  and  between  Toco  and 

Guajaguayare         ....  dOiXiyf. 

^  FEES. 

To  the  Escribano. 

For  the  first  petition  and  recording  the  action 

For  the  copy  of  any  petition  or  document^  for  120  words 

For  filing  the  return  of  witnesses        ... 

For  receiving,  dating,  filing,  and  attaching  every  sub- 
sequent petition 

For  every  notice  of  trial  or  argument 

For  attending  a  Court,  per  hour,  when  not  otherwise 
remunerated  ..... 

For  taking  minutes  of  evidence,  each  witness 

For  recording  a  motion  in  Court,  with  the  Order  thereon 

For  writ  of  execution  .... 

For  recording  a  sentence       .... 

For  every  affidavit  or  declaration  of  acknowledgment 

All  acts  of  security  .    •        • 

For  sales  of  estates    ..... 

——of  houses    -  -  -  -         .  - 

For  sales  of  Slaves,  or  of  personal  property  - 

Printed  summons  or  citation  ^  /     '  . 

AlguacU  Mayor* 

For  serving  a  writ  in  Port  of  Spain  or  the  suburbs  £0  6    0 
For  every  mile  within  10  miles  from  Port-of-Spain,  an 

addition  of,  per  mile          -            -            -            -  0  10 

For  10  miles  and  within  20  miles       •            -            -  0  16 

Beyond  20  miles,  for  every  mile        •            -            -  0  2    0 

RALPH  WOODFORD.  ANTONIO  GOMEZ. 

Before  me,  John  Carter, 

Escribano  de  Camara. 


Currency. 
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TRINIDAD. 

By  THE  KING  in  CouncU. 

At  the  Court  at  Carlton  House,  5tk  August ,  1822/  present ,  the  King*s 

Most  Excellent  Majesty,  in  Council* 

Whereas  by  an  Order  in  Council,  bearing  date  the  8th  day  of  June,  Order  in  Cooo* 
1816,  the  privilege  of  tacit  mortgage  that  had  been  allowed  to  ere-  olo'AeSdi  of 
ditors  of  refaccion  and  supply  in  the  Island  of  Trinidad,  by  virtue    !^  I8l6,pe- 
of  the  twenty-eighth  law  or  the  thirteenth  title  of  the  fiflh  Partida,  ^    ' 
was  limited  to  two  years  preceding  judical  demand  for  the  same ; 
and  whereas  the  preference  that  such  privilege  affords  to  the  said 
creditors  of  supply  over  creditors  by  special  mortgage  has  been 
found  to  be  prejudicial  to  the  interests  and  credit  of  the  inhabitants 
of  the  said  island,  and  subversive  of  the  gopd  faith  by  which  public 
credit  can  alone  be  supported. 

•    His  Majesty,  by  and  with  advice  of  his  Privy  Council,  is  thereupon  *°^  rep«iWf 
pleased  to  order  and  declare,  that  from  and  atler  the  publication  in 
the  said  island  of  this  order,  all  privilege  or  preference  in  favor  of 
any  article  of  supply  that  shall  be  furni^ed  subsequent  to  the  date  pf 
the  said  publication,  and  all  privilege  and  preference  that  has  hitherto 
been  accorded  by  virtue  of  the  Spanish  law,  or  of  any  custom  pre- 
vailing in  the  said  island,  in  the  nature  of  lien  and  tacit  mortg^gfe, 
whether  as  arising  from  the  nature  of  the  debts  themselves,  or  the  except  as  hm- 
character  of  the  parties  claiming  the  same,  ^except  as  hereinafter  in-after  ex- 
excepted)   shall^  as  matter  of  right  and  privilege}  cease  and  de-  cepted. 
termme. 

Provided  always,  that  nothing  herein  contained  shall  affect,  or  b(S  But  ijiif  it  not 
construed  to  affect,  the  preference  and  tacit  mortgage  •accorded  by  toalbptil^e 
the  Spanish  law,  to  all  debts  due,  and  to  become  due,  to  his  Majesty,  p^^^^f^^nA 
his  heirs  and  successors,  of  whatever  nature  the  same  may  be ;   nor  j^J^JSto** 
the  preference  and  tacit  mortgage  of  all  debts  due  and  payable  to  the  ^^^  due  totfae 
Illustrious  Cabildo  of  the  town  of  Port-of-Spain,  in  the  said  island ;  King,  the  Ca- 
nor  the  preference  and  tacit  mortgage  accorded  to  widows  fqr  their  bildo,  Widows 
dotal  property,  and  to  minors  for  their  property,  provided  that  the  j'i'^*°^"ilLj 
acts  or  instruments,  by  which  the  same  have  been  conveyed  or  se-  _!,J,r'^in  oi 
cured,  shall  be  duly  registered  :    and  provided  always,  that  nothing  prefcrenc*  fcr 
herein  contained  shall  be  construed  to  affect  any  claims  of  preference  debti  oi  eupply 
for  such  debts  of  supply  and  refaccion,  as  have  arisen  under  and  by  tH^hfa^ 
virtue  of  the  existing  laws  and  regulations,  within  two  y.ears  next  y^""^  ^r^u^ 
preceding  the  publication  of  this  order :  and  that  may  have  been,  or  jJf  ^,  .„«  !!1" 
that  may  be  judicially  demanded  at  or  before  the  expiratiop  of  the  vUeged  creditor 
8ud  two  years,  nor  affect  any  such  claims  of  privileged  creditor^  already  ad- 
already  adjudged  by  any  of  the  courts  of  the  saia  island,  and  that  yel  judged, 
remain  due  and  unsatisfied,  or  any  such  claims  as  are  now  dependmg 
therein :  provided  always,  that  the  Court  or  Courts  before  whom  any 
claim  of  privilege  or  preference  either  in  favor  of  any  debt  or  of  any 
person,  shall  hereafter  be  prayed  (save  those  claims  hereinbefore  spe- 
cially Excepted),  shall  have  full  powers  to  ccinsider  and  decide  the 
same  according  to  the  principles  of  equity  and  good  conscience. 
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Order  In  Couo-  -A.nd  whereas,  by  an  Order  io  Coimcil,  bearing  dole  the  9th  daf  iA 
vil  of  9ch  March,  1815,  it  was  ordered  and  declared,  that  nrom  and  afber  the  im 

March,  1815,  day  of  June,  1816,  whenever  it  should  appear  that  any  estates  in  th^c 
^f^ted,  Island  of  Trinidad  used  or  employed  altogether,  or  in  parts,  in  the 

cultivation  of  sugar  canes,  cocoa,  or  coffee,  should,  at  the  time  of  im, 
execution  made  for  debt,  be  found  indebted  to  one  or  more  perioa  or 
persons  to  the  amount  of  two-thirds  of  the  just  and  true  value  of  the 
said  estates,  the  said  value  to  be  taken  according  to  the  directkxiB  of. 
the  said  order,  that  execution  might  then  lawfculy  issue  against  saclt 
and  anocber      estates :  and  whereas,  by  another  Order  in  Council,  bearing  date  the. 
order  of  37th      27th  day  of  November,  1815,  further  directions  were  issued  re- 
^^*  2^'?'   specting  the  manner  in  which  the  value  of  the  said  estates  should  be 
wui  teve        taken :  and  whereas,  the  provisions  of  the  said  several  orders  have- 
been  found        ^^^  b^^'^  found  effectual  in  giving  protection  to  just  creditors,:  andr 
ineffectual.        have  obstructed  and  too  much  delayed  the  recovery  of  their  demandsi^- 

and  whereas,  it  is  expedient  to  afford  the  same  protection  and  facili- 
ties for  the  recovery  of  debts  in  the  said  Island  of  Trinidad,  that  exist 
and  have  prevailed  in  the  other  islands  of  the  West  Indies,  as  far 
It  k  tfierefora  as  circumstances  will  permit ;  it  is  hereby  further  ordered  and  de- 
cfdered,  that  clared,  by  and  with  the  advice  aforesaid,  that  from  and  after  the  first 
^^  ^  *■*  ®5  day  of  Januarjr,  1825,  it  shall  and  may  be  lawful  to  proceed  to  issuc^ 
h^uUbe  law-*  execution  against  sugar,  cocoa,  coffee,  or  other  estates,  within  the 
ful  to  ianie  ^^id  Island  of  Trinidad,  or  against  any  parts  or  portions  of  the  same, 
execution  whether  they  consist  of  Slaves,  machinery,  utensils,  or  any  other  de- 

against  sugar,  scription  of  property,  found  and  being  thereon  at  the  time  of  execu- 
cocoa,  coffee,  or  ^^^ .  ^^j  ^f^^^  citation  lawfully  made,  to  proceed  to  the  sale  of  thd 
^^er  estates,      ^Iiq]^^  q^  ^qqIi  parts  or  portions  as  i^U  oe  found  sufficient  for  ^e 

satisfaction  of  the  said  execution,  without  reference  to  the  vali|&  of 
the  said  estates,  or  to  the  amount  in  which  they  may  be  indebted : 
But  the  Court  provided  always,  that  it  shall  be  lawful  for  the  Court  out  of  which  such 
may  give  orders  order  of  execution  shall  have  issued,  to  give  such  orders  for  lei^ing 
^  lea^°^ftriu-  ^^^  ^^^^^  ^  ^'^^^  appear  to  the  said  Court  to  be  the  least  prejudiciiu 
didal  mannw""'  ^®  ^^®  future  cultivation  of  the  said  estate,  and  to  the  welfare  of  the 
the  whole  of  an  slaves  that  are  attached  thereto  :  and  provided  always,  that  it  shall 
estate  not  to  be  in  no  case  be  lawful  to  proceed  to  the  sale  of  the  whole  of  an  estate, 
sold  till  after*  its  slaves,  machinery,  and  appurtenances,  when  taken  in  execution  as 
the  expiration  aforesaid,  until  afler  the  expiration  of  three  months  from  the  date  of 
of  threemontfas.  ^j^^  return  of  the  said  execution  to  the  Court,  from  whence  the  same 
Court  may  stay  shall  have  issued:  and  provided  always,  that  nothing  herein  con- 
sale,  tained  shall  prevent  or  be  understood  to  prevent  the  Court  or  Courts, 

out  of  which  execution  shall  have  issued  against  the  said  estates,  from 

considering  any  equitable  ground  or  circumstances  for  staying  the 

sale  of  the  whole  or  any  part  thereof. 

Temporarycare       And  whereas,  it  is  expedient  to  provide  for  the  temporary  care  and 

and  support  of    support  of  Slaves  pending  any  action  or  process  brought  against  theis 

Mtwrn**^"^  owners  and  proprietors,  and  to  protect  the  said  Slaves  from  the  conse- 

^^         ^      quences  of  the  embarrassment  and  inability  of  their  owners  to  sopport 

and  maintain  them :  it  is  hereby  further  ordered,  that  it  shall  he 
lawful  for  the  Court  before  which  such  action  or  process  shall  have 
been  brought,  or  be  depending,  and  upon  thet.  application  of  the  pro* 
prietor  of  the  Slaves  or  estates,  or  of  the  offidial  defender  of  Slaves  in 
the  said  island,  to  make  order  for  the  subsistence,  clothing,  and  me- 
dical attendance  of  the  Slaves  of  the  said  proprietor,  and  for  the  pay- 
ment of  the  salaries  of  the  managers  and  overseers ;  and  it  is  hereby 
declared,  that  all  such  charges  that  shall  have  been  so  ordered,  and 
that  have  been  incurred  between  the  commencement  tut  the  actions 
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iind  the  sale  of  the  said  Slaves  or  estates,  and  that  shall  hare  been 
approved  by  the  Court  as  reasonable,  customary,  and  moderate,  shall 
be  a  lien  and  incumbrance  upon  them  respectively,  and  shall  be  paid 
and  satisfied  out  of  the  proceeds  in  preference  to  all  and  any  incum- 
brances whatever. 

And  it  is  hereby  ordered  and  declared,  that  the  5th  law  of  the  14th  Certun  Spm- 
title  of  the  5th  book  of  the  Recopilacion  de  las  Leyes  de  los  Reynos  de  "^  ^^*S^' 
las  Indias,  and  all  or  any  other  laws  and  usages,  and  so  much  of  the  ^^ ^pealed. 
said  herein-recited  orders  in  Council  as  are  contrary  to  the  provisions 
of  this  order,  shall,  from  and  after  the  first  day  of  January,  1825,  be, 
as  they    are  hereby  declared  to  be,   repealed.      And  the  Right 
Honourable  the  Lords  Commissioners  of  His  Majesty's  Treasury,  and 
the  Right  Honourable  Earl  Bathurst,  one  of  His  Majesty's  principal 
Secretaries  of  State,  are  to  give  the  necessary  directions  herein  as  to 
them  may  respectively  appertain. 

C.  GREVILLE. 
A  True  Copy. 


Aretas  William  Young. 


Government  House,  Trinidad, 
16th  January,  1823. 


GOD  SAVE  THE  KING. 

The  foregoinff  order  was  duly  proclaimed  and  published  in  the  town 
'  of  Port-o£Spain,  on  the  nmth  day  of  December,  1822,  by  the 
Alguacil  Mayor. 

Abetas  William  Youno. 

Herbert  Mack  worth,  Alguacil  Mayor* 

APPENDIX  T. 

TRINIDAD. 

.  By  His  Royal  Highness  the  Prince  of  Wales^  Regent  of  the  United 
Kingdom  of  Great  Britain  and  Ireland^  in  the  name  and  on  the 
behalf  of  His  Majesty, 

A  PROCLAMATION. 

Whereas,  by  our  commission,  or  letters  patent,  under  the  great  seal  of 
England,  bearing  date  at  our  Court  at  St.  James's,  the  31  st  day  of  Oc- 
tober last  past,  we  did,  in  the  name  and  on  the  behalf  of  His  Majesty, 
constitate  and  appoint  our  trusty  and  well -beloved  Sir  Ralph  James 
Woodford,  Bart,  to  be  oVr  Governor  and  Commander-in-Chief  in  and 
over  His  Majesty's  said  Island  of  Trinidad,  as  well  as  of  all  our  forts 
and  garrisons  within  the  same,  as  in  and  by  the  said  in  part  recited 
commission  or  letters  patent,  and  our  instructions  therein  mentioned 
and  referred  to  will  more  fully  appear.  And  whereas  we,  acting  in 
the  name  and  on  the  behalf  of  His  Majesty,  have  thought  fit  to  issue 
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this  our  proc[amation :  we  do*  therefore»  hereby,  in  the  naine  'wai 
on  thebehalf  of  His  Majesty,  publish,  declare,  and  proclaim,  that  for 
the  present,  and  until  our  pleasure  shall  be  further  signified,  the  ad- 
ministration  of  justice  and  police,  in  our  said  island  should,  as  .nearly 
as  circumstances  will  permit,  be  exercised  by  our  said  Governor,  in 
conformity  to  the  ancient  laws  and  institutions  that  subsisted  within 
the  same,  previous  to  the  surrender  of  the  said  island  to  us,  subject 
to  such  alterations,  regulations,  and  improvements,  as  may  have  been 
since  made  aod  approved  of  by  us :  and  subject,  also,  to  sudi  directions 
as  our  said  Governor  shall  have  received,  or  may  hereafter  receive  from 
us,  under  our  signet,  or  sign  manuel,  or  by  our  order  in  our  Privy 
Council,  or  through  one  of  our  principal  Secretaries  of  State ;  or  to 
such  deviations  in  consequence  of  sudden  and  unforeseen  emergen- 
cies as  may  render  a  departure  therefrom  manifestly  expedient.  Bat 
it  is,  nevertheless,  our  special  command,  that  all  the  powers  of  the 
executive  government  within  the  said  island,  shall  be  vested  solely  in 
our  said  Governor,  or  in  the  person  having  the*  government  of  the 
said  island  for  the  time  being ;  and  that  all  such  public  acts  and  judi- 
cial proceedings  which  before  the  surrender  of  the  said  island  to  us 
were  in  the  name  of  His  Catholic  Majesty,  shall  henceforth  be  done, 
issued,  and  performed  in  our  name :  and  that  the  same  Courts  of  Jodi- 
cature  which  subsisted  in  the  said  island  previous  to  the -surrender 
thereof  to  us,  shall  be  continued  in  the  exercise  of  all  the  judicial 
powers  belonging  to  them,  in  all  criminal  and  civil  cases,  and  that 
they  shall  proceed  according  to  the  laws  by  which  the  said  island 
was  then  governed,  and  that  such  judicial  powers,  as  previous  to  the 
surrender  of  the  said  island  to  us  were  exercised  by  the  Spanish 
Governor,  shall  be  exercised  by  our  said  Governor  in  the  like  manner 
as  the  same  were  exercised  previous  to  the  surrender  of  the  said 
island*  And  our  said  Governor  is  authorised,  in  all  cases,  civil  and 
criminal,  where  the  due  administration  of  justice  requbes  it,  to  exer- 
cise the  authorities  and  jurisdiction  whether  appellant  or  original 
which  were  heretofore  exercised  by  the  Court  of  the  Audiencia  in  the 
city  of  Caracas.  And  whereas,  it  appears  to  us  expedient  that  our 
said  Governor  should  form  a  court  of  civil  jurisdiction  for  hearing 
and  determining  appeals  within  our  said  island :  our  will  and  plea- 
sure, therefore,  is,  and  we  do  hereby  further  proclaim  and  declare, 
that  our  said  Governor  do,  in  all  civil  causes,  on  application  being 
made  to  him  for  that  purpose,  permit  and  allow  appeals  from  any  of 
the  inferior  Courts  of  law  in  the  said  island  unto  him.  Provided  ne- 
vertheless, that  in  all  such  appeals,  the  sum  or  value  appealed  for  do 
exceed  the  sum  of  two  hundred  pounds  sterling,  and  that  se- 
curity be  first  duly  given  by  the  appellant,  to  answer  such  charges 
as  shall  be  awarded,  in  case  the  first  sentence  be  affirmed :  and 
in  case  any  litigant  party  shall  not  rest  satisfied  with  the  judg- 
ment of  our  said  Governor,  they  may  then  appeal  unto  us  m 
our  privy  council,  provided  the  sum  or  value  so  appealed  for 
unto  us,  exceeds  five  hundred  pounds  sterling,  and  provided  that 
such  appeals  be  made  within  fourteen  days  afler  sentence,  and 
good  security  be  given  by  the  appellant^  that  he  will  effectually 
prosecute  the  same,  and  answer  the  conaemnation ;  and  also  pay 
all  such  costs  and  damages  as  shall  be  awarded  by  us  in  case 
the  sentence  of  our  said  Governor  be  affirmed.  Provided  neverthe- 
less, where  the  matter  in  question  relates  to  our  prerogative  or  to  the 
taking  or  demanding  any  duty  payable  to  us  or  any  fee  of  office  or 
annuid  rent,  or  other  such  like  matter  and  thing  where  our  rights  in 
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futtire  may  be  bound,  in  all  such  cases,  our  said  Governor  is  to 
admit  an  appeal  to  us  in  our  Privy  Council,  though  the  immediate 
«um  or  value  appealed  for  be  of  less  value. 

And  that  in  all  cases  where  our  said  Governor  is  to  admit  appeals 
to  us  in  our  Privy  Council,  execution  shall  be  suspended  until  the 
final  determination  of  such  appeal,  unless  good  and  sufficient  security 
be  given  by  the  appellant  to  make  ample  restitution  of  all  that  the 
apfMllant  shall  have  lost  by  means  of  such  judgment  or  decree,  in 
case  upon  the  determination  of  such  appeal,  such  decree  or  judgment 
shall  be  reversed,  and  restitution  awarded  to  the  appellant. 

And  our  said  Governor  is  also  to  permit  appeals  unto  us  in  our 
Privy  Council,  in  all  cases  of  fines  imposed  for  misdemeanours,  pro- 
vided the  fines  so  imposed,  amount  to,  or  exceed  the  sum  of  one 
hmidred  pounds  sterhng,  the  appellant  first  giving  good  security  that 
he  will  effectually  prosecute  the  same,  and  answer  the  condemnation 
of  the  sentence  by  which  such  fine  was  imposed  in  the  said  island, 
if  it  shall  be  conwmed. 

And  that  justice  may  be  duly  and  impartially  administered  to  all 
the  inhabitants  of  the  said  island,  our  said  Governor  shall  take  espe- 
cial care  in  the  appointments  of  the  persons  who  are  to  be  judges  or 
officers  of  the  said  Courts,  that  the  same  be  fit  and  proper  persons, 
and  cordially  disposed  to  our  person  and  the  government  of  the  said 
island,  as  established  by  our  said  commission  and  instructions ;  and 
well  and  duly  qualified  to  execute  the  duties  of  their  several  stations* 
And  we  do  particularly  require  our  said  Governor  to  take  especial 
care  that  all  disorders,  delays,  and  other  undue  practices  in  the  ad- 
ministration of  justice,  be  effectually  prevented  in  the  Courts  esta- 
blished within  the  said  island ;  and  that  all  judges  and  other  persons 
therein  concerned,  do  perform  their  several  duties  without  delay  or 
partiality.  And  lastly,  we  do  hereby,  in  the  name  and  on  the  behalf 
of  His  Majesty,  will,  and  require,  and  strictly  charge  and  command 
all  courts,  tribunals,  judges,  justices,  alcaldes,  magistrates,  and  all 
other  officers  and  ministers  of  justice,  and  all  other  his  Majesty's 
loving  subjects  withm  the  said  island,  to  duly  obey  and  observe  the 
same,  and  to  govern  themselves  accordingly. 

Witness  his  Excellency  Sir  Ralph  James  Woodford,  Bart,  our 
Governor  aforesaid  at  Port-of-Spain,  in  the  said  Island  of  Tri- 
nidad, and  given  under  the  great  seal  thereof,  this  nineteenth  day  of 
June,  in  the  year  one  thousand  eight  hundred  and  thirteen,  and  in  the 
fifij-third  year  of  His  Majesty's  Reign. 

(Signed)  RALPH  WOODFORD. 

By  his  Excellency's  commandy 
(Signed)  Philip  Rsinaole, 

Secretary. 
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TRINIDAD. 

By  His  Royal  Highness  the  Prince  of  Wales^  Regent  £/*  ike 

Kingdom  of  Great  Britain  and  Ireland^  in  the  nanse  and  on  4he 
MkoLfof  tiis  Majesty. 

A  PROCLAMATION. 

Whereas,  doubts  have  arisen,  and  may  in  future  arise,  retpecdof 
the  nature  and  extent  of  the  jurisdiction,  civil  as  well  as  criminal,  to 
which  all  persons  serving  in  his  Majesty's  regular  army,  and  stationed 
in  our  Island  of  Trinidad,  are  amenable  and  Sable  to ;  for  the  removal 
'  of  the  same,  and  the  evil  consequences  arising  therefrom. 

We  having  taken  those  circumstances  into  our  consideration,  at  a 
Court  held  at  Carlton  House,  on  the  sixteenth  day  of  December,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fourteen,  have 
thought  it  expedient  in  the  name  and  on  the  behalf  of  His  Majesty, 
and  by  and  with  the  advice  of  His  Majesty's  Privy  Council,  to  order, 
proclaim,  and  declare,  as  it  is  hereby  ordered,  proclaimed,  and  de- 
clared, that  from  and  after  the  promulgation  of  this  our  proclamation, 
the  cognizance  of  all  civil  acts,  actions,  contracts,  inheritances,  wills, 
inventories,  obligations,  and  all  other  civil  acts,  executed,  made  and 
entered  into  by  dl  or  any  such  person  or  persons  so  serving  and  sta- 
tioned as  aforesaid,  or  in  which  they  shall  be  in  any  wise  interested  or 
concerned,  shall  belong  and  appertain  to  the  several  tribunals  of  ordi- 
nary jurisdiction  now  established  in  our  said  Island  of  Trinidad,  and 
that  m  all  and  every  such  cases,  the  said  persons  are  to  be  deemed 
and  taken,  and  are  hereby  declared  to  be  amenable  and  answerable 
for  the  same.  And  we  do  hereby  further  order,  proclaim,  and  declare, 
that  the  cognizance  of  all  criminal  offences  not  provided  for  or  made 
punishable  by  the  several  mutiny  acts  passed,  and  to  be  hereafter 
passed  by  the  Parliament  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  of  and  with  which  any  person  so  serving,  and  stationed 
as  aforesaid,  shall  be  charged  and  accused,  or  suspected,  shall  in  fu- 
ture exclusively  belong  and  appertain  to  the  tribunal  of  our  Gro- 
vernor  and  Commander-in-Chief  of  the  said  Island  of  Trinidad  for 
the  time  being,  or  Lieutenant  Governor  of  the  same,  accompanied 
by  his  assessor,  and  to  no  other  tribunal. 

And  we  do  hereby  further  order,  and  proclaim,  and  declare,  that 
the  several  exceptions  created  and  made  by  the  Spanish  law  in  such 
criminal  cases  as  aforesaid,  whereby  they  become  cognizable  by  the 
civil  jurisdiction,  be  as  the  same  are  declared  to  be  henceforth  re- 
pealed and  annulled. 

And  we  do  hereby  further  order,  and  proclaim,  and  declare,  that 
these  our  presents  be  in  virtue  of  our  proclamation  of  the  eighteenth 
day  of  December,  one  thousand  eight  hundred  and  thirteen,  enrolled 
and  registered  in  the  books  of  record  that  are  thereby  directed  to  be 
kept  by  our  Governor,  and  by  the  respective  judges  of  our  several 
courts  or  tribunals,  established  and  in  force,  or  to  be  hereafler  esta- 
blished and  in  force,  within  our  said  Island  of  Trinidad. 

And  lastly,  we  do  hereby,  in  the  name  and  on  the  behalf  of  His 
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Majetty,  will*  and  require,  and  strictly  charge  and  command  our 
Governor^  or  the  officer  thai  may  now,  or  at  any  time  hereafter,  have 
the  command  of  His  Majesty's  troops  in  the  garrison  in  our  said 
island,  the  judges  of  all  our  courts,  and  tribunals  thereof,  the  Com« 
mandants  of  quarters,  all  our  officers  civil  and  military,  and  all  other 
His  Majesty's  loving  subjects  within  the  said  island,  duly  to  obey 
and  observe  these  presents,  and  to  sovem  themselves  accordingly. 

llintness  His  Excellency,  Sir  Ralph  James  Woodford,  Bart.,  our 
Governor,  and  Commander  in  Chief,  in  and  over  the  said  bland  of 
IVinidad,  at  Port  of  Spain,  and  given  under  the  Great  Seal  of  the  said 
Island,  this  ninth  day  of  February,  in  the  year  of  our  Lord  one  thou« 
sand  eight  hundred  and  fifteen,  and  in  the  fifty-fifth  year  of  his 
Majesty's  Reign* 

BALPH  JAMES  WOODFORIX 

By  Hia  Excellency's  command, 

P.  RUNAOLE, 

Secretary. 
GOD  SAVE  THE  KINO. 


APPENDIX  V. 

TRINIDAD. 

B^  Hit  Royal  Highness  the  Prince  of  Wales^  Regent  of  the  United 
Kinffiom  of  Great  Britain  and  Ireland^  in  the  name  and  on  the 
bdmfqfuis  Majesty. 

(L.  s.)  A  PROCLAMATION. 

Whereas,  by  Royal  Instructions  of  His  Catholic  Majesty,  bearing 
date  at  Aranjuez,  June  20,  1776,  paragraph  53  of  the  same,  reciting, 
that  it  was  customary  for  many  persons  to  make  application  to  the 
r^^ts  (oidores  rentes)  for  expediting  causes,  which,  from  their 
nature,  ao  not  require  the  formalities  of  a  regular  process,  and  espe- 
cially in  the  causes  of  poor  persons : 

It  was  thereby  ordained,  Uiat  it  should  be  lawful  for  the  said  Re- 
|;efiti  to  entertain  such  sununary  processes,  and  to  decide  upon  them 
in  all  cases  when  the  matter  in  dispute  did  not  exceed  the  sum  of 
five  hundred  dollars. 

Atid  whereas,  we  have  deemed  it  expedient  that  His  Majesty's 
€3iief  Judge  of  our  said  Island  of  Trinidad,  should  have  similar  juris- 
diction over  all  cases  of  the  like  nature,  wherein  the  matter  in  dispute 
ahall  not  exceed  the  sum  of  one  hundred  dollars : 

We,  therefore,  acting  in  the  name  and  on  the  behalf  of  His  Majesty, 
and  by  sM,  with  die  advice  of  His  Majesty's  Privy  Council,  have 
ihoupit  fit  to  issue  this  our 

Proclamation; 
And  we  do  hereby  order,  declare,  and  decree,  that  from  and  after 

K   K 
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TRINIDAD. 

By  His  Royal  Highness  the  Prince  of  WaleSt  Regent  £/*  liU  United 
Kingdom  of  Great  Britain  and  Ireland^  in  the  name  and  on  the 
iekSfof  His  Majesty. 

(l.  8.) 

A  PROCLAMATION. 

Wherkas,  doubts  have  arisen,  and  may  in  future  arise,  respecting 
the  nature  and  extent  of  the  jurisdiction,  civil  as  well  as  criounal,  to 
which  all  persons  servine  in  his  Majesty's  regular  army,  and  stationed 
in  our  Island  of  Trinidad,  are  amenable  and  Sable  to ;  for  the  removal 
'  of  the  same,  and  the  evil  consequences  arising  therefrom. 

We  having  taken  those  circumstances  into  our  consideration,  at  a 
Court  held  at  Carlton  House,  on  the  sixteenth  day  of  December,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fourteen,  have 
thought  it  expedient  in  the  name  and  on  the  behalf  of  His  Majesty, 
and  by  and  with  the  advice  of  His  Majesty's  Privy  Council,  to  order, 
proclaim,  and  declare,  as  it  is  hereby  ordered,  proclaimed,  and  de- 
clared, that  from  and  after  the  promulgation  of  this  our  proclamation, 
the  cognizance  of  all  civil  acts,  actions,  contracts,  inheritances,  wills, 
inventories,  obligations,  and  all  other  civil  acts,  executed,  made  and 
entered  into  by  all  or  any  such  person  or  persons  so  serving  and  sta- 
tioned as  aforesaid,  or  in  which  they  shall  be  in  any  wise  interested  or 
concerned,  shall  belong  and  appertain  to  the  several  tribunals  of  ordi- 
nary jurisdiction  now  established  in  our  said  Island  of  Trinidad,  and 
that  in  all  and  every  such  cases,  the  said  persons  are  to  be  deemed 
and  taken,  and  are  hereby  declared  to  be  amenable  and  answerable 
for  the  same.  And  we  do  hereby  further  order,  proclaim,  and  declare, 
that  the  cognizance  of  all  criminal  offences  not  provided  for  or  made 
punishable  by  the  several  mutiny  acts  passed,  and  to  be  hereafter 
passed  by  the  Parliament  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  of  and  with  which  any  person  so  serving,  and  stationed 
as  aforesaid,  shall  be  charged  and  accused,  or  suspected,  shall  in  fu« 
ture  exclusively  belong  and  appertain  to  the  tribunal  of  our  Gro- 
vernor  and  Commander-in-Chief  of  the  said  Island  of  Trinidad  for 
the  time  being,  or  Lieutenant  Governor  of  the  same,  accompanied 
by  his  assessor,  and  to  no  other  tribunal. 

And  we  do  hereby  further  order,  and  proclaim,  and  declare,  that 
the  several  exceptions  created  and  made  by  the  Spanish  law  in  such 
criminal  cases  as  aforesaid,  whereby  they  become  cognizable  by  the 
civil  jurisdiction,  be  as  the  same  are  declared  to  be  henceforth  re- 
pealed and  annulled. 

And  we  do  hereby  further  order,  and  proclaim,  and  declare,  that 
these  our  presents  be  in  virtue  of  our  proclamation  of  the  eighteenth 
day  of  December,  one  thousand  eight  hundred  and  thirteen,  enrolled 
and  registered  in  the  books  of  record  that  are  thereby  directed  to  be 
kept  by  our  Governor,  and  by  the  respective  judges  of  our  several 
courts  or  tribunals,  established  and  in  force,  or  to  be  hereafter  esta- 
blished and  in  force,  within  our  said  Island  of  Trinidad. 

And  lastly,  we  do  hereby»  in  the  name  and  on  the  behalf  of  His 
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Mf^esty,  willy  and  require,  and  strictlj  charge  and  command  our 
Governor,  or  the  officer  thai  maj  noir^  or  at  any  time  hereafter,  have 
the  command  of  His  Majesty's  troops  in  the  garrison  in  our  said 
island,  the  judges  of  all  our  courts,  and  tribunals  thereof,  the  Com« 
mandants  of  quarters,  all  our  officers  civil  and  military,  and  all  other 
His  Majesty's  loving  subjects  within  the  said  island,  duly  to  obey 
and  observe  these  presents,  and  to  govern  themselves  accordingly. 

Witness  His  Excellency,  Sir  Ralph  James  Woodford,  Bart.,  our 
Governor,  and  Commander  in  Chief,  in  and  over  the  said  bland  of 
Trinidad,  at  Port  of  Spain,  and  given  under  the  Great  Seal  of  the  said 
island,  this  ninth  day  of  February,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifteen,  and  in  the  fifty-fifth  year  of  his 
's  Reign* 

RALPH  JAMES  WOODFORD, 

By  His  Excellency's  command, 

P.  RSINAOLE, 

Secretary. 
GOD  SAVE  THE  KINO. 
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TRINTOAD. 

By  Hit  Royal  Hi^mess  the  Prince  of  Wales^  Regent  of  the  United 
Kingdom  of^  Great  Britain  and  Ireland,  in  the  name  and  on  the 
behalf  of  Uii  Majesty. 

(L.  s.)  A  PROCLAMATION. 

Whxrxas,  by  Royal  Instructions  of  His  Catholic  Migesty,  bearing 
date  at  Aranjuez,  June  20,  1776,  paragraph  53  of  the  same,  recitinjg, 
that  it  was  customary  for  many  persons  to  make  application  to  the 
regents  loidores  rentes)  for  expediting  causes,  which,  from  their 
nature^  ao  not  require  the  formalities  of  a  regular  process,  and  espe- 
cially in  the  causes  of  poor  persons : 

It  was  thereby  ordained,  that  it  should  be  lawful  for  the  said  Re- 
|;efiti  to  entertain  such  sununary  processes,  and  to  decide  upon  them 
in  all  cases  when  the  matter  in  dispute  did  not  exceed  the  sum  of 
five  hundred  dollars. 

And  whereas,  we  have  deemed  it  expedient  that  His  Miyesty*s 
Chief  Judge  of  our  said  Island  of  Trinidaa,  should  have  similar  juris- 
diction over  all  cases  of  the  like  nature,  wherein  the  matter  in  dispute 
ahall  not  exceed  the  sum  of  one  hundred  dolUirs : 

We,  therefore,  acting  in  the  name  and  on  the  behalf  of  His  Miyesty, 
and  by  and  with  the  advice  of  His  Majestjr's  Privy  Council,,  have 
thougntfit  to  tssoe  this  our 

Proclamation; 

And  we  do  hereby  order,  declare,  and  decree,  that  from  and  after 
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the  day  of  the  date  hereof.  His  MajeHpr^s  Chief  Judge  of  our  Msd 
Island  of  Trinidad,  shall  have  such  jurisdiction  as  above  mentionedt 
over  all  civil  causes  wherein  the  matter  in  dispute  shall  not  exceed 
the  sum  of  one  hundred  dollars,  and  shall  decide  all  such  cases  in  a 
summary  and  verbal  manner ;  and  the  said  Chief  Judge  is  hereby 
authorised  to  make  such  rules  and  regulations  for  the  said  Court  oif 
Complaint  as  he  may  judge  proper,  subject,  however,  to  the  approval 
of  our  Governor  and  Commander  in  Chief  of  our  said  island* 

And  further,  we  do  hereby,  in  the  name  and  on  the  behalf  of  His 
Majesty,  will  and  require,  and  strictly  charge  and  command,  all 
courts  and  tribunals,  our  said  Governor  and  Commander  in  Chiefy 
our  Chief  Judge,  the  Alcaldes  in  Ordinary,  and  all  the;  officers  and 
ministers  of  justice,  now  or  hereafter  to  be  appointed,  and  all 
other  His  Majesty's  subjects  within  the  said  island,  duly  to  observe 
the  same,  and  to  govern  themselves  accordingly. 

And  lastly,  we  do  hereby  further  order  and  declare,  that  these 
our  presents  shall,  in  virtue  of  our  former  Proclamation  of  the 
18th  of  December  last  past,  be  enregistered  in  the  book  of 
records,  directed  thereby  to  be  kept  by  our  said  Governor,  the  Chief 
Judge,  and  the  Judges  of  the  Tribunals  established  in  our  said 
island. 

Witness  His  Excellency  Ralph  James  Woodford,  Bart.,  Governor 
and  Commander  in  Chief  in  and  over  our  said  Island  of  Trinidad,  and 
given  under  the  Great  Seal  thereof,  this  fifteenth  day  of  February, 
one  thousand  eight  hundred  and  fourteen. 

RALPH  JAMES  WOODFORD. 

By  His  Excellency's  command, 

Philip  RxiNAOLSy 

Secretary. 

GOD  SAVE  THE  KING. 
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At  the  Court  at  Carlton  Houses  nth  qfSeptembery  1817 :   Present  His 
Royal  Highness  the  Prince  Regent  in  Council. 

Whereas,  His  Royal  Highness  the  Prince  Regent  was  pleased,  by 
his  Order  in  Council,  bearing  date  the  2nd  of  November,  181S,  in  the 
name  and  on  the  behalf  of  His  Majesty,  to  order  and  appoint  that  His 
Majesty's  Chief  Judge  of  the  Island  of  Trinidad,  should  have  juris- 
diction to  entertain  summary  processes  in  all  civil  causes  wherein 
the  matter  in  dispute  should  not  exceed  the  sum  of  one  hundred 
dollars;  and  whereas,  for  the  convenience  of  suitors,  and  the  re- 
duction of  expenses  to  them  in  the  recovery  of  debt^  it  has  been 
found  expedient  that  the  jurisdiction  so  given  by  the  above  recited 
Order,  should  be  extended  to  all  civil  causes  wherein  the  matter  in 
dispute  should  not  exceed  the  sum  of  five  hundred  dollars ;  His 
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Royal  Highness  tho  Prince  Regent  is  thereupon  pleased,  by  and  with 
the  advice  of  His  Majesty's  Privy  Council,  to  order  and  appoint,  and 
it  is  hereby  ordered  and  appointed,  that  His  Majesty's  Chief  Judge 
in  the  said  Island  of  Trinidad  shall  have  such  jurisdiction  as  is  men- 
tioned in  the  said  recited  order  over  all  civil  causes  wherein  the 
matter  ih  dispute  shall  not  exceed  the  sum  of  five  hundred  dollars. 
And  the  Right  Honourable  Earl  Bathurst,  one  of  His  Majesty's  Prin- 
cipal Secretaries  of  State,  is  to  give  the  necessary  directions  herein 
accordingly. 

(Signed)  JAMES  BULLER. 

A  True  Copy. 
(Signed)  Ralph  Woodford. 

GOD  SAVE  THE  KING. 
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(l.  s.) 


At  the  Court  at  Brighton^  January  SI*/,  1823 :    Present^  the  King's 

Most  Excellent  Majesty  in  Council. 

Whereas,  by  an  Order  in  Council,  dated  the  2nd  day  of  November, 
181S,  and  proclaimed  in  the  Island  of  Trinidad,  on  the  15th  day  of 
February,  1814<,  it  was  declared,  that  it  should  be  lawful  for  His  Ma- 
jesty's Chief  Judge  of  the  said  island,  to  entertain  summary  processes, 
and  to  decide  upon  them  in  all  cases,  when  the  matter  in  dispute 
should  not  exceed  the  sum  of  one  hundred  dollars : 

And  whereas,  by  an  Order  in  Council  dated  the  17th  day  of  Sep- 
tember, 1817,  and  duly  proclaimed  and  published  in  the  said  Island 
of  Trinidad,  on  the  8th  day  of  November  following,  it  was  deemed 
expedient  for  the  convenience  of  suitors,  and  the  reduction  of  ex- 
penses to  them  in  the  recovery  of  debts,  that  the  jurisdiction  so 
given  by  the  aforesaid  Orders  in  Council,  should  be  extended  to  all 
civil  causes,  wherein  the  matter  in  dispute  should  not  exceed  the  sum 
of  five  hundred  dollars : 

And  whereas,  it  is  now  deemed  expedient  for  the  greater  facility 
of  suitors  in  the  recovery  of  debts  due  to  them,  further  to  extend 
the  jurisdiction  granted  to  His  Majesty's  said  Chief  Judge,  by  the 
above  recited  authorities. 

His  Majesty  is  therefore  pleased,  by  and  with  the  advice  of  his 
Privy  Councif,  to  order  and  appoint,  and  it  is  hereby  ordered  and  ap- 
pointed, that  Uie  jurisdiction  of  His  Majesty's  Chief  Judge  in  the  said 
Island  of  Trinidad,  shall  be  extended  over  all  civil  causes  wherein  the 
matter  in  dispute  shall  not  exceed  the  sum  of  one  thousand  dollars, 
with  power  to  decide  in  all  such  causes  in  a  summary  and  verbal 
manner. 

And  the  said  Chief  Judge  is  hereby  authorized  to  make  such  rules 
and  regulations  for  carrying  this  order  into  effect  as  he  may  judge 
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piropet ;  subject,  however,  to  the  approval  of  the  Crovernor  and  Com- 
mander in  Chief  of  the  said  island. 

And  the  Right  Honourable  Earl  Bathurst,  one  of  liis  Majesty's 
Principal  Secretaries  of  State,  is  to  give  the  necessary  directions 
herein  accordingly. 

(Signed)        JAMES  BULLER. 

A  True  Copy. 

Ralph  Woodford, 

Governor. 
Trinidad,  May  2l8t,  1823. 
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TRINIDAD. 

At  the  Court  at  Carlton  Housef  this  ISth  day  of  May 9  1822  :  Present 
the  Kings  Most  Excellent  Majesty  in  (Jouncil. 

Whereas,  the  number  of  festival  or  feast  days,  ordered  to  be  ob- 
served by  the  laws  in  force  in  the  Island  of  Trinidad,  has  been  found 
to  be  inconvenient  and  prejudicial  to  His  Majestv's  subjects  in  the 
said  island,  by  reason  otthe  suspension  on  such  days  of  all  judicial 

Eroceedings  m  civil  causes ;  and  whereas,  by  a  rescript  from  Rome, 
earing  date  the  25th  February,  in  the  present  year  one  thousand 
eight  hundred  and  twenty-two,  permission  or  authority  is  given  to 
the  Right  Reverend  Doctor  James  Buckley,  Bishop  of  Gerren,  and 
Vicar  Apostolick  of  the  British,  Dutch,  and  Danish  Islands  and  Co- 
lonies in  the  West  Indies,  to  dispense  with  the  observance  in  the 
said  Island  of  Trinidad  of  the  said  festivals  or  feast  days;  and 
whereas,  it  is  expedient  that  the  observance  of  the  said  festivals  or 
feast  days,  in  the  said  Island  of  Trinidad,  should  be  dispensed  with. 
His  Majesty  is  therefore  pleased,  by  and  with  the  consent  of  his  Privy 
Council,  to  order,  and  it  is  hereby  ordered,  that  the  number  of  fes- 
tivals or  feast  days  on  which  the  despatch  of  business  in  the  tribunals 
of  justice  is  at  present  suspended,  shall  be  reduced,  and  that  the  said 
tribunals  in  the  said  Island  of  Trinidad,  shall,  and  may  be,  held  and 
opened  on  each  and  every  day,  except  Sundays,  Good  FHday, 
Christmas  Day,  the  first  of  January,  and  the  day  appointed  for  the 
celebration  of  the  festival  of  Corpus  Christi,  throughout  each  and 
every  year,  nny  law,  custom,  or  usage,  heretofore  in  ibrce  in  the  said 
Island  of  Trinidad,  to  the  contrary  notwithstanding :  provided  al- 
ways, that  nothing  herein  contained  shall  extend,  or  be  construed  to 
extend,  to  prevent  the  Governor  and  Commander  in  Chief  of  the 
said  Island  of  Trinidad,  or  the  person  having  or  administering  the 
Government  of  the  said  island  for  the  time  being,  from  ordering  or 
directing  the  said  tribunals  to  be  closed  upon  any  occasion  or  occa- 
sions, upon  which  it  shall  appear  to  him  necessary  or  expedient. 
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And  the  Right  Honourable  Earl  Bathurst,  one  of  His  Majesty's 
Principal  Secretaries  of  State,  is  to  take  the  necessary  measures 
herein  accordingly. 

(Signed)        C.  GRENVU.LE. 

A  True  Copy. 
(Signed)        Aretas  William  Youmo. 

This  Royal  Order  in  Council,  was  duly  published  and  proclaimed,  in 
the  town  of  Port  of  Spain,  in  the  said  island,  on  Saturday,  the 
twentieth  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-two,  by  the  Alguacil  Mayor. 

(Signed)         Aretas  William  Youno, 

Administering  the  Government. 

Herbert  Mackworth^ 

Alguacil  Mayor. 


APPENDIX  Z- 

TRINIDAD. 
Government  House,  Port  of  Spaiut  IGth  Februaryt  1814. 

ORDER  OF  GOVERNMENT. 

His  Excellency  Sir  Ralph  James  Woodford,  Baronet,  Governor  and 
Commander  in  Chief,  has  decreed  that  the  following  rules  and  regu- 
lations be  duly  observed  in  the  tribunals  of  appeal,  as  established  in 
and  by  the  Proclamation  of  His  Royal  Highness  the  Prince  Regent, 
of  the  nineteenth  of  June,  one  thousand  eight  hundred  and  thirteen. 

I.  That  all  appeals,  either  from  the  Ordinary  Tribunals  to  the 
Governor,  or  from  the  Grovernor  to  His  Majesty,  must,  in  conformity 
to  the  above  Proclamation,  be  made  within  fourteen  days  after  sen- 
tence in  the  respective  tribunals. 

n.  That  no  appeal  will  be  allowed,  unless  security  be  given  by  the 
appellant  in  manner  prescribed  and  decreed  by  the  said  Proclamation 
of  the  nineteenth  of  June,  one  thousand  eight  hundred  and  thirteen. 

lU.  That  in  all  civil  causes  in  the  infi^rior  tribunals,  and  under 
two  hundred  pounds  sterling,  and  when  either  of  the  parties  may 
think  themselves  aggrieved,  either  he,  she,  or  they,  may  present  a 
petition  to  the  Audienciof  when  that  tribunal,  after  a  perusal  of  the 
autos^  will,  if  the  due  administration  of  justice  may  require  it,  admit 
or  refuse  the  appeal ;  and  if  admitted,  tlJe  party  appealing  will  give 
approved  security  to  pay  all  costs  and  charges,  should  the  sentence 
of  the  Ordinary  Tribunal  be  affirmed. 

IV.  All  causes  that  were  pending  in  the  Audiencia  before  the  late 
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Chief  Oidor,  as  Judge  thereof,  will  be  detennined  therein  aocording 
to  their  priority  of  entry  in  the  said  tribunal ;  provided  the  due  ad- 
ministration of  justice  may  require  it,  otherwise  they  will  be  trans- 
ferred to  the  Tribunal  of  Appeal,  of  civil  jurisdiction. 

V.  That  in  all  civil  causes  of  appeal,  where  the  same  may  be 
granted  in  the  devolutive  eff^ct^  the  party  appellant  shall  lodge  in 
die  tribunal  an  authenticated  copy  of  the  proceedings. 

VI.  That  in  all  civil  causes  of  appeal,  in  the  suspensive  effect,  the 
original  autos  will  be  delivered  by  the  Escribano  of  the  respective 
Ordinary  Tribunals,  to  the  Escribano  of  the  Tribunals  of  Appeal,  the 
former  certifying  on  the  last  page  of  the  autoSf  the  whole  number  of 
pages  contained  therein. 

VII.  That  Tuesday  and  Friday  in  each  week,  between  the  hours  of 
nine  and  twelve,  are  the  days  for  presentation  of  all  petitions  and 
proceedings,  and  should  those  days  be  holydays,  then  on  the  days 
succeeding. 

VIII.  That  the  Escribano  shall  not  receive  any  representation  what- 
soever, without  the  signature  of  an  advocate  thereto. 

IX.  That  only  two  petitions  will  be  allowed  on  the  merits  of  an 
appeal,  that  is  to  say  one  by  the  appellant,  and  the  other  by  the  re- 
spondent, and  in  dennitive  cases,  an  mterval  of  eight  days  wdl  be  al- 
lowed the  respondent. 

X.  That  two  petitions  will  also  be  allowed  in  all  appeals  from  in- 
terlocutory sentences,  with  an  interval  of  four  days  to  the  re- 
spondent. 

XI.  That  in  all  causes,  the  law  on  which  the  partpr  may  rely  in 
support  of  his  case,  may  be  cited,  in  a  clear  and  concise  manner^  in 
the  margin  of  the  petition  or  representation. 

XII.  That  the  advocates  will  be  allowed  to  ar^ue  such. causes  as 
the  Governor  and  Commander  in  Chief  may  ju(%e  necessary ;  but 
only  after  every  explanation  shall  have  been  given  by  the  petition^ 
and  where  it  may  appear  that  any  doubts  can  be  solved,  or  the  ques- 
tion better  elucidated  by  a  verbai  hearing. 

By  His  Excellency's  command, 
HENRY  MURRAY, 
Esc.  de  Camara. 
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TRINIDAD. 

Bi/  THE  KING  in  CouncU. 

At  the  CouH  at  Carlton  House,  the  l&h  of  September,  1822 :  Present f 
the  King*s  Most  Excellent  Majesty  in  Council. 

Regulatioiis  re-  Whereas  by  the  10th  law  of  the  28th  title  of  the  11th  book  of  the 
spectin^  the  Novisima  Recopilacion  of  Castille,  it  is  directed,  that  in  all  executions 
E^^^d^^       issuing  upon  judgments  obtained  in  any  tribunal,  the  writs  for  such 
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executions  shall  be  deliverable  by  the  Escribanoof  the  tribunal  to  the 
parties  in  whose  favour  such  judgments  shall  have  been  issued :  and 
whereas,  delays  and  inconveniences  have  arisen  thereby  in  the  tri- 
bunals of  First  and  Second  Instance  of  the  Island  of  Trinidad ;  for 
remedy  thereof,  his  Majesty  doth  hereby  order  and  declare,  by  and 
with  the  advice  of  his  Privy  Council,  that  such  writs  of  execution  so 
issuing  as  aforesaid,  shall  not  in  any  future  case^  be  deliverable  to 
the  parties  upon  whose  application  and  in  whose  favour  the  same 
shall  have  issued,  notwithstanding  the  aforesaid  law ;  but  that  from 
and  afler  the  publication  of  this  order  in  the  said  island,  all  such 
writs  ishall  be  delivered  by  the  respective  Escribanos  to  the  Alguacil 
Mavor,  upon  the  application  of  the  party  or  parties  in  whose  favour 
such  judgments  shall  have  been  respectively  obtained,  at  any  time 
after  the  expiration  of  the  term  allowed  by*the  Court  for  the  satisfac- 
tion of  such  judgments. 

And  His  Majesty  doth  hereby  further  order  and  declare,  that  all  \^thin  what 
executions  issuing  from  the  said  courts,  against  parties  resident  within  ^°>«  >uch  wriu 
the  Town  of  Port  of  Spain  of  the  said  island,  be  returned  by  the  said  °J^f f^*"" 
Alguacil  Mayor,  into  the  tribunal  from  whence  the  same  have  issued,  ^m,,^  ^' 
within  fourteen  days  :  and  all  executions  issued  against  parties  resi- 
dent within  any  other  part  of  the  said  jurisdiction  of  the  said  island, 
within  one  calendar  month  from  the  date  of  the  delivery  of  such  ex- 
ecutions respectively  to  the  said  Alguacil  Mayor  of  the  aforesaid 
island,  qnless  good  and  sufficient  cause  be  shewn  to  the  contrary,  to 
the  satisfaction  of  the  tribunal  from  which  the  execution  issued :  and 
in  case  executions  so  issued  shall  not  be  duly  returned  into  the  said  ^^^^ofsoi, 
tribunab  respectively,  within  the  times  herein-before  limited,  or  within  faJuofmaidM 
such  periods  as  may,  in  special  cases,  be  eiqpressly  named  by  the  tri-  guch  return, 
bunal  from  which  the  writ  may  issue,  that  then,  and  in  such  case,  the 
Alguacil  Mayor  shall  be  liable  to  a  penalty  not  exceeding  fifty  pounds 
currency,  for  every  execution  upon  which  he  shall  fiiil  to  mske  such 
return ;  such  penalty  to  be  enforced  by  the  Court  from  whence  such  To  be  enforced 
writ  may  have  issued  in  a  summary  manner ;   and  shall  be  liable  to  '^^  *  summaiy 
the  party  for  any  loss  or  injury  that  may  be  occasioned  by  his  wilful  ™*'">^* 
lieglect  or  default ;  and  all  fines  and  penalties  imposed  under  the  Applications  of 
authority  of  this  order,  will  be  applied  in  the  manner  directed  by  the  pcn^Alties. 
laws  in  force. 

And  His  Majesty  doth  hereby  further  order,  that  all  write  that  shall  .^"^S*^*^^ 
have  issued  previous  to  the  promulgation  of  this  order  in  the  said  JJJJl|,^^iSJiJ*" 
island,  and  which  shall  be  in  possession  of  the  parties  in  whose  favour  ^q^  month  from 
such  executions  shall  have  been  obtained,  shall  be  by  the  said  parties  thepromulj^ 
returned  into  the  respective  tribunals,  within  one  month  from  the  tion  of  this 
promulgation  of  this  order,  under  the  penalty  of  the  same  being,  as  order, 
they  are  in  such  case,  hereby  declared  to  be,  null  and  void.   And  the 
Right  Honourable  the  Earl  Bathurst,  one  of  His  Majesty's  Princip^ 
Secretaries  of  State,  is  to  give  the  necessary  directions  herein  ac- 
cordingly. 

JAMES  BULLER. 

A  True  Copy. 

Abetas  William  Young, 

Administering  the  Government. 

Government  House,  Trinidad,  ^    ., 

16th  January,  1823. 

KK  4 
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TRINIDAD. 


By  His  Royal  Highness  the  Prince  of  Wales,  Regent  of  the  United 
Kingdom  of  Great  Britain  and  Ireland f  in  the  name  and  enthe  be* 
half  of  Hu  Majesty. 

(l.  s.) 

A  PROCLAMATION. 

Whereas  it  has  become  necessary  to  facilitate  the  means  of  reco- 
vering debts  within  our  said  island,  and  its  dependencies,  and  to 
prevent  delays  of  form  in  the  several  processes  in  use  therein. 

And  we  having  taken  the  same  into  oor  consideration,  at  a  Court 
held  at  Carlton  House,  on  the  9th  day  of  March,  in  this  present  year, 
have  thought  it  expedient,  in  the  name  and  on  the  behalf  of  His  Ma- 
jesty, and  by  and  with  the  advice  of  His  Majesty's  Privy  Council,  to 
order,  proclaim,  and  declare,  as  it  is  hereby  ordered,  proclaimed,  and 
declared,  that  fVom  and  afler  the  promulgation  of  these  our  presents, 
within  the  said  island,  no  petition  for  pregones  or  public  outcry  of 
property,  v^ether  moveable  or  immoveable,  levied  upon  in  exefcutidn, 
Bhail  oe  allowed  or  admitted  in  any  process,  now  or  hereafter  to  be 
Instituted  in  the  said  island ;  but  that  upon  all  executions  lawfully 
had  and  returned,  into  any  of  the  tribunals  of  justice  of  our  said 
isiandy  citation  to  remate  or  sale  shall  forthwith  issue  upon  the  peti- 
tion of  the  partv  or  parties  at  whose  instance  such  execudon  shdi 
have  been  issuea. 

And  we  do  hereby,  in  the  name  and  on  the  behalf  of  His  Majesty, 
will  and  require,  and  strictly  charge  and  command  oiir  Governor, 
and  Commander  in  Cliief,  His  Majesty's  Chief  Judge,  the  Alcaldes  in 
Ordinary,  and  the  Escribanos  of  all  our  courts  and  tribunals,  and  M 
other  His  Majesty's  loving  subjects  within  the  said  island,  duly  to  obey 
and  observe  these  presents,  and  govern  themselves  accordingly. 

Witness  His  Excellency  Sir  Riuph  James  Woodford,  Bart.,  our  Go- 
vernor and  Commander  in  Chief  m  and  over  the  said  Island  of  Tri- 
nidad, at  the  Town  of  Port  of  Spain,  and  given  under  the  Great  Seal 
of  the  said  island,  this  twelfth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifteen,  and  the  fifly-fifth  year  of 
His  Majesty's  Reign. 

(Signed)        RALPH  JAMES  WOODFORD. 

By  His  Excellency's  command, 

(Signed)  P.  Reinaole, 

Secretary. 

GOD  SAVE  THE  KING. 
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TRINIDAD. 


<( 
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By  His  Royal  Highness  the  Prince  qf  WdeSf  Regent  of  the  United 
Kingdom  of  Great  Britain  and  Ireland^  in  the  name  and  on  the 
Behalf  of  His  Majesty • 

A  PROCLAMATION. 

Whsrbas,  by  the  FlfUi  Law,  and  Fourteenth  Title  of  the  Fifth 
Book  of  the  Recopilacion  de  los  Reynos  de  las  Indias,  it  is.  pro* 
vided  and  ordered,  *'  That  no  execution  of  debt  can  be  made  on 
sugar  estates,  their  Slaves,  implements,  and  utensils  appertaining 
thereto,  unless  the  debt  should  amount  to  the  whole  value  of  the 
same,  and  unless  the  debtor  should  not  possess  any  other  property 
**  wherewith  to  satisfy  his  creditor ;  and  that  in  case  of  sale  under 
*^  these  circumstances,  and  adjudication  to  a  purchaser,  he  should  be 
**  bound  to  give  full  security  for  the  sustentation,  and  continuance  of 
"  the  estate  in  the  same  condition  in  which  it  was  held  by  the 
*«  debtor." 

Now,  We  having  taken  the  said  law  into  consideration,  at  a  Court 
held  at  Carlton  House,  on  the  9th  day  of  March  last  past,  and  for 
facilitating  and  enlarging  the  remedies  of  creditors  in  the  premises 
have  thought  proper,  in  the  name  and  on  the  behalf  of  His  Ma- 
jesty, and  by  and  with  the  advice  of  His  Majesty's  Privy  Council^ 
to  order,  proclaim,  and  declare,  that  from  and  aHer  the  first  day  of 
June,  which  will  be  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixteen,  in  all  cases  where  estates  situate  within  the  said 
island  and  its  dependencies,  actually  and  really,  in  parts  or  altogether, 
used  or  employed  in  the  cultivation  of  sugar  canes,  cocoa,  and  coffee, 
or  either  of  them,  shall,  in  due  course  of  law,  at  the  time  an  execution 
is  made  for  debts,  be  found  to  be  indebted,  to  one  or  more  person  or 
persons,  to  the  amount  of  two-thirds  of  the  just  and  true  value  of  the 
said  estate,  the  said  value  to  be  taken  from  the  quantity  of  produce 
raised  upon  the  said  estate,  on  an  average  of  five  years  next  precede 
ing  the  date  of  the  said  execution,  if  the  said  estate  shall  have  been 
so  long  in  cultivation,  and  with  reference  also  to  the  number  of  years* 

Eurchase  at  which  estates  are  usually  sold  at  the  time  in  the  said 
dand  of  Trinidad,  and  its  dependencies;  and  if  such  estate  shall  not 
have  been  five  years  in  cultivation,  then  the  said  value  to  be  taken 
from  the  actual  means  of  cultivation  possessed  by  the  proprietor  or 
owner  of  the  said  estate,  whether  in  stock,  slaves,  or  in  other 
respects,  then,  and  in  such  cases,  execution  may  be  lawfully  made 
upon  all  such  estates. 

And  we  do  hereby  further  order  and  direct,  that  from  and  after 
the  date  aforesaid,  it  shall  not  be  a  condition  of  the  purchase  of  any 
such  estate,  that  it  shall  be  continued  in  the  same  condition  in 
which  it  was  held  by  the  debtor,  nor  shall  the  purchaser  be  bound  to 
give  security  ibr  the  sustentation  and  continuance  of  the  estate  in 


Mfch  cAodhion  at  ftfbrOBud ;  nor  ahall  the  pul^ver  Af  Any  rach 
ettate  ao  soldi  be  bound  to  pay  the  purcbaae  money  thereof  in  specie, 
unlets  so  specially  ordered  by  the  Court  before  wham  the  sua  sale 
shall  have  taken  place,  but  in  such  mode,  and  wiUiin  sach  limei  is 
Ae  creditor  or  creditors,  of  the  larger  part  of  the  sum  so  levied  in 
execDtioD,  who  have  been  cited  to  the  sde  or  reniate  of  tfae  utd 
estate,  shall  then  agree  to  accept,  under  the  Mnctioo  of  the  cooit 
before  whom  the  said  sale  shall  have  taken  place. 

And  we  do  hereby,  in  the  name  and  an  the  behalf  of  His  Majesty, 
vJll  and  reijLiire,  and  strictly  charge  and  oommand  our  Governor,  ffar 
the  time  bemg,  or  Lieutenant-Govemor,  His  Majesty's  Chief  Jedge, 
and  the  other  judges  of  all  our  courts  and  tribunals  thereof,  and  all 
other  His  Majesty's  subjects  within  the  said  island,  duly  to  obey  and 
observe  these  presents,  and  to  govern  themselves  accoitlingiy. 

Witness  His  Excellency  Sir  Ralph  James  Woodford,  Bart.,  out 
Governor,  and  Commander  in  Chief  in  and  over  the  said  island,  at  the 
town  of  Port  of  Spain,  and  given  under  the  Great  Seal  of  the  said 
island  the  eleventh  day  of  May,  in  the  year  of  our  Lord  one  thousand 
ei^ht  hundred  and  Bfwen,  and  in  the  fifty-fifth  year  of  His  Majesty's 
Reign. 

(Signed)  RALPH  JAMES  WOODFORD. 

By  His  Excellency's  command, 
(Signed)  Philip  Rrii(Aole» 

Secretary. 
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^Al  the  Court  at  Carlton  Houte,  the  ¥Ith  Novevther,  1815 :  Pre^id, 
Hi*  Royal  Highneu  the  Prince  Regent  in  Coundi.        ■    ' 

Whereas  His  Royal  Highness  the  Prince  Regent,  by  his  Order  ia 
Council  of  Uie  9lh  of  March,  1815,  in  the  name  and  on  the  behalf  W 
His  Majesty,  with  a  view  to  l^cilitate  and  enlarge  the  remedies  itf 
creditors  in  the  Island  of  Trinidad,  was  pleased,  srnong  otijer  thlnn, 
to  order  and  direct,  that  the  vtjue  of  estates  therein  directed  to  oe 
taken  in  execution  should  be  estimated  from  the  quantity  of  prodoce 
raised  fi-om  the  estate  oQ  an  average  of  five  years  next  pivcedhig 
the  date  of  such  execution,  if  such  estates  shotild  have  been  so  long 
in  cultivation :  ■  .  ■     i  . 

-  And  whereas  doubts  have  arisen,  whetlier  in  estimating  the  ratne 
of  the  said  produce  for  any  one  year,  for  the  puipose  tMcified  in  the 
smd  order,  any  deduction  should  be  allowed  upM  tM' grass  Tdne 
thereof;  His  Royal  Highaess  the  Prince  RegAt  fat  the  pnrpoae  of 
removing  such  doubts,  is  therefore  ptessed,  in  the  name  &nd  on  the 
beh^f  of  His  Majesty,  and  by  and  with  the  advice  of  His  MaJes^S 
Privy  Coundi,  to  order  anU  direct,  tdid'^i'^^  heVeby  dHleMd''Uid 
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directedi  ^at  in  all  cases  in  which  it  may  be  necessary  for  the  pari* 
poses  of  the  said  Order  in  Council  of  the  9th  March,  1615f  to  esti- 
mate the  value  of  the  produce  raised  on  any  estate  in  any  one  year ; 
die  said  value  shall  be  estimated  by  making  a  deduction  from  the 
sum  at  which  the  gross  annual  produce  of  the  estate  would  sell, 
calculated  according  to  the  current  prices  of  the  said  produce  in  the 
Island  of  Trmidad  at  the  time,  of  one-third  part  thereof,  in  order  to 
meet  the  expense  incurred  by  the  cultivation  and  supply  of  the  said 
estate ;  and  that  the  sum  remaining  after  such  reduction  of  one* 
third  shall  have  been  made,  shall  be,  for  all  intents  and  purposes,  of 
the  said  <M*der  of  the  9th  of  March,  1815,  considered  as  the  true  value 
of  the  produce  of  the  said  estate  for  one  year. 

And  the  Right  Honourable  Earl  Bathurst,  one  of  His  Majesty's 
Principal  Secretaries  of  State,  is  to  give  the  necessary  directions 
herein  accordingly. 

(Signed)        CHETWYND. 

A  True  Copy. 

Ralph  Woodtord. 


APPENDIX  EE. 


TRINIDAD. 


At  the  Court  at  Carlton  House,  February,  2d,  1825 :  Present^  ihi 

King's  Most  Excellent  Mqjesty  in  Council* 

Whereas,  by  an  Order  in  Council,  bearing  date  the  5th  day  of 
August,  1822,  it  was,  among  other  things,  ordered  and  declared,  that 
from  and  after  the  Ist  day  of  January,  1 825,  it  should  and  might  be  law- 
ful to  proceed  to  issue  execution  against  sugar,  cocoa,  coffee,  or  other 
estates,  within  the  Island  of  Trini&d,  or  against  any  parts  or  portions 
of  the  same,  whether  they  consist  of  slaves,  machinery,  utensils,  or 
any  other  description  of  oroperty,  found  and  being  thereon,  at  the 
time  of  execution ;  and  aner  citation  lawfully  maae»  to  proceed  to 
the  sale  of  the  whole,  or  such  parts  or  portions,  as  shall  be  found 
sufficient  for  the  satisfaction  of  the  said  execution,  without  reference 
to  the  value  of  the  said  estates,  or  to  the  amount  in  which  they  may  be 
indebted :  and  it  is  by  the  said  order  provided,  that  nothing  therein 
contained,  shall  prevent  or  be  understood  to  prevent  the  ciourt  or 
courts,  out  of  which  execution  shall  have  issued  against  the  said 
estates,  from  considering  any  equitable  ground  or  circumstances  for 
staying  the  sale  of  the  whole  or  any  part  thereof. 

And  whereas,  doubts  have  arisen  whether,  according  to  the  true 
intent  and  meaning  of  the  said  order,  it  is  competent  to  any  court  iii 
the  said  island,  out  of  which  execution  shall  have  issued  against  ^y 
estate  therein  situate,  to  stay  the  sale  of  the  whole  oi"  an^  part 
thereof,  on  the  ground  that  such  estate  hath,  by  the  operation  of 
political  events,  or  occorrences  of  a  public  natiHre,  bibokAe  n^aterittlly 
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depreciated  in  value;  k  is  therdfore  for  the  settling  and  reikiaval  of 
all  such  doubts,  ordered  and  declared  by  the  King's  Most  Excellent 
lifojes^,  by  and  with  the  advice  of  his  Frivy  Council,  that  if  it  shall 
be  made  to  appear  to  the  satisfaction  of  any  court  in  the  said  island, 
out  of  which  execution  shall  have  issued  against  any.  estate  therein 
situate,  or  against  any  part  or  portion  of  any  such  estate,  that  such 
estate,  or  such  part. or  portion  thereof  as  aforesaid,  hath,  by  the 
'    '  operation  of  any  political  event,  or  of  any  occurrence  of  a  public 

nature,  materially  fallen  in  value,  and  that  such  event  or  occurrence 
was  beyond  the  control  of  the  owner  or  owners  of  such  estate,  or  of 
such  part  or  portion  thereof,  as  aforesaid ;  and  that  there  is  reason* 
able  cause  po  expect  that  such  d^eciation  as  aforesaid  will  not  be 
permanent,  but  will  at  some  future  time  be  wholly  or  partially  re- 
moved and  repaired;  then,  and  in  every  such  case,  according  to  the 
true  construction  and  intent  of  the  said  Order  in  Council  of  the  5th 
day  of  August,  1822,  it  shall  and  may  be  lawful  for  the  court  out  of 
which  execution  shall  have  so  issued,  in  its  discretion  to  stay  the  sale 
of  the  whole  or  any  part  of  the  estate,  or  of  the  parts  or  portions  of 
the  estate,  against  wnich  execution  may  have  so  issued. 

Provided  nevertheless,  and  it  is  hereby  ordered,  that  it  shall  not  be 
lawful  for  any  such  court,  upon  the  ground,  or  by  reason  of  any  such 
depreciation  as  aforesaid,  to  stay  the  sale  of  the  whole  or  of  any  part 
of  any  such  estate  as  aforesaid  for  more  than  six  calendar  months  at 
any  one  time,  or  by  anv  one  order,  or  for  more  than  two  years  in  the 
whole,  by  any  successive  orders. 

And  the  jRight  Honourable  Earl  Bathurst,  one  of  His  Majesty's 
Principal  Sacretaries  of  State,  is  to  give  the  necessary  directions 
herein. 

(Signed)  JAMES  SELLER. 

The  foregoingOrder  in  Council  was  duly  proclaimed  and  published 
in  the  town  of  Port  of  Spain,  on  the  fourteenth  day  of  April,  one 
thousand  eight  hundred  and  twenty-five,  by  the  Alguacil  Mayor. 

Ralph  Woodford. 
Governor. 
Herbert  Mackworth, 

Alguacil  Mayor. 
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TRINIDAD. 


At  the  Court  at  Carlton  House,  the  Sth  of  June,  1816 :  Present,  the 

Prince  Regent,  in  Council, 

Whereas  it  is  expedient  to  facilitate  and  enlarge  the  remedies  of 
creditors  in  the  Island  of  Trinidad,  and  to  make  some  provision  for 
the  rights  of  persons  who  have  advanced  money  upon  mortgage 
within  the  same,  it  is  hereby  ordered  and  declared  by  His  £>yal 
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Highness  the  Prince  Regent,  in  the  name  and  on  the  behalf  of  His 
Majesty,  and  by  and  with  the  advice  of  His  Majesty's  Privy  Council, 
that  in  six  months  from  and  after  the  date  of  the  Promulgation  of 
this  order  in  the  said  island,  all  property  moveable  or  unmoveable, 
save  and  except  sugar,  coffee  or  cocoa  estates,  when  duly  levied  upon 
and  taken  in  execution  according  to  law»  shall  and  may  be  sola  in 
ten  days  after  sentence  by  the  Provost  Marshal,  or  his  lawful  deputy, 
or  any  other  person  duly  authorized,  at  public  auction  to  the  highest 
bidder ;  and  that  all  such  sales  of  such  property  as  aforesaid,  Uie 
highest  bidder  shall  be  declared  to  be  the  purchaser  of  the  same, 
without  reference  or  regard  to  the  amount  in  and  at  which  the  same 
may  have  been  appraised ;  any  usage  or  custom  to  the  contrary  not- 
withstanding;  the  produce  of  such  sales  beine  deposited  in  the 
colonial  treasury  subject  to  the  further  order  of  the  court  from  which 
the  said  execution  was  issued;  and  subject  to  such  fees  to  the 
Provost  Marshal,  or  his  lawful  deputy,  or  other  person  duly  authorized 
to  conduct  such  sale,  as  shall  be  appointed  and  directed  in  a  Schedule 
to  be  framed  and  approved  by  the  Governor  or  Lieutenant-Grovemor 
of  the  island ;  and  it  is  heiieby  ordered  that  a  certificate  of  every 
sale  so  made  and  had,  shall  be  approved  and  signed  by  the  Judge  of 
the  Court  from  which  the  execution  issued. 

And  in  cases  required  b^  the  existinff  laiirs,  shall  be  duly  regis- 
tered  in  the  office  of  registry -within  the  ^d  islltnd»  and  a  copy 
thereof  shall  be  delivered  to  the  purchaser. 

And  whereas  it  is  found  expecbent  to  limit  the  privileges  idlowed  by 
the  28th  Law,  13  Title  of  the  5th  Partida  to  creditors  of  refaccion  and 
supply ;  and  to  prevent  the  frauds  and  prejudices  which  may  arise  to 
mortgagees,  ana  others,  from  the  indennite  period  in  whidi  the  said 
privileges  are  now  claimed ;  it  is  hereby  ordered  and  declared  that 
no  person  shall  hereafler  be  deemed  to  be  entitled  to  such  privilege 
in  respect  of  any  article  or  subject  of  refaccion  and  supply  known 
and  described  by  the  said  law,  except  the  same  shall  nave  been 
advanced  and  furnished  within  two  years  next  preceding  the  day  of 
judicial  demand. 

And  whereas  it  is  expedient  to  facilitate  the  proof  of  mercantile 
debts,  and  to  legalize  the  testimony  of  clerks,  book-keepers,  and 
others  employed  by  merchants ;  it  is  hereby,  ordered  and  directed^ 
that  the  declarations  on  oath  of  such  persons  in  all  civil  proceedings 
wherein  their  employers  are  parties,  shall  henceforth  be  taken  to  be 
good  and  admissible  evidence  in  favour  of  such  their  employers: 
any  law  to  the  contrary  notwithstanding.  , 

And  the  Right  Honourable  Earl  Bathurst,  one  of  His  Majesty's 
Principal  Secretaries  of  State,  is  to  give  the  necessary  directions 
herein  accordingly. 

(Signed)        JAMES  BtJLLER. 

A  True  Copy. 

Ralph  Woodfoiux 

GOD  SAVE  THE  KING. 
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(L.1S.) 

Por^  qf  Spain,  4M  Ofioier,  181S.  ** 

(Sgned)       Ralph  Jxulis  Woodford.  "^ 

ORDER  OF  GOVERNMENT. 

WHBRSAa^  for  the  more  e£PectuaUy  eDabliDg  suitors  to  proceed  m 
their  suiis  or  processes,  now  or  hereafter  to  be  instituted  in  the  tri* 
bunals  of  justice,  and  for  regulating  the  offices  and  the  duties  of  the 
Escribanos;  it  has  been  deemed  expedient  to  order,  publish  and 
decree  that  the  followina  Rules  and  Regulations  be  duly  observed 
and  complied  with  by  all  the  Escribanos  of  the  said  island,  under 
|Mun  of  dismissal  from  office,  and  utter  disability  to  fill-  the  said  ap- 
pointment in  future. 

No.  1.  That  all  and  every  the  Escribanos  shall,  within  one  month, 
or  such  further  time  as  may  be  granted  for  that  purpose,  make 
s^arate  annual  indexes  of  all  suits,  civil  or  criminal,  distinguish- 
ing the  same,  up  to  the  Slst  day  of  December  last,  that  are  now 
in  their  respective  offices^  or  un^er  their  cbar^,  keeping,  or  pos- 
session, in  alphabetical  lists,  and  commencing  with  number  one,  ac^ 
cording  to  their  priority  of  date,  in  conformity  to  the  Schedule  sub- 
joined. 

No.  2.  lliat  they  do  make  up  an  index  within  one  week,  of  all 
suits  that  have  been  instituted  in  their  several  offices  since  the  first 
day  of  January,  one  thousand  eight  hundred  and  thirteen,  under  the 
foregoing  penalty. 

No.  S.  That  irorn  the  day  of  the  date  hereof  all  suits  to  be  here- 
after instituted  or  filed,  shsal  be  immediately,at  the  time  of  delivery, 
entered  in  the  index  book  as  aforesaid  last  mentioned,  and  in  the 
manner  pointed  out  in  the  Schedule. 

No.  4.  That  the  different  processes  shall  be  numbered  in  the  front 
folio  of  each  suit  as  follows : — The  Number,  the  Judge  before  whom 
the  cause  is  instituted,  whether  Civil  or  Criminal,  the  names  of  the 
Plaintiff  and  Defendant,  the  Escribano  of  the  cause,  the  Advocate 
and  Solicitor,  the  time  received,  and  when  presented  to  the  Judge. 

No.  5.  That  from  the  day  of  the  date  hereof,  all  petitions  to  be 
received,  shall,  at  the  time  of  delivery  to  an  Escribano,  be  by  him 
numbered  in  Uie  margin,  corresponding  to  the  number  of  the  suit, 
the  time  he  received  it  from  the  party  presenting  it,  the  fees  re- 
ceived therewith,  and  the  time  of  presentation  to  the  Judge. 

No.  6.  That  all  decrees  of  the  Judges  being  dated  the  time  they 
are  made,  the  Escribano  shall  certify,  in  the  margin,  the  date  he 
receives  the  same  from  the  Judge,  ana  the  Escribano  cannot  be  per- 
mitted to  receive  any  decree  that  is  not  dated  by  the  Judge. 

No.  7.  That  all  petitions,  when  presented  to  the  Judge  by  the 
Escribano,   shall  be  accompanied  by  the  autos,  to  preclude  the 
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hecessitT  of  the  Judge  calliDg  for  the  autos  to  which  the  petitioner 
may  refer. 

No.  8.  That  all  notifications  of  the  Judges'  decrees  be  made  to  the 
respective  parties  within  twenty-four  hours  after  the  receipt  of  the 
decree  by  the  Escribano,  who  shall  also  certify  the  act  of  notifi- 
cation, and  in  what  manner  notified,  whether  personally  to  the 
parties  in  the  cause,  or  by  leaving  a  copy  of  the  decree  at  their 
respective  residences,  or  by  sendmg  an  official  letter  to  the  Com- 
mandant of  the  Quarter. 

No.  9*  That  no  Escribano,  or  clerk  of  an  Escribano,  be  suffered, 
on  any  account  whatsoever,  to  write,  prepare,  or  otherwise  make 
out  for  the  parties,  in  any  suit,  any  escrito,  petition,  memorial  or 
representation,  under  pain  of  the  Escribano's  dismissal  from  ofEce. 
Tlie  Escribano  being  always  held  responsible  for  clerks  or  persons 
employed  in  his  office. 

No.  10.  That  one  real  be  paid  to  the  Escribano  by  any  person 
wishing  to  inspect  the  index  book,  which  shall  be  open  at  all  times 
t  o  any  person. 

No.  ]  1.  Tliat  the  Judges  do  call  for  any  autos  or  proceedings, 
and  the  index  book,  whenever  they  think  proper ;  and  in  case  any 
suspicion  being  entertained  by  them  of  an  Escribano  not  having  duly 
indexed  and  entered  a  suit,  or  if  an  Escribano  or  his  clerk  having, 
from  and  after  the  date  hereof,  drawn  any  petition,  they  are  at 
liberty  to  examine,  on  oath,  the  parties,  and  to  report  the  same  to 
the  Governor ;  and,  upon  the  same  being  proved,  tne  Escribano  will 
be  dismissed  his  office,  and  rendered  incapable  of  receiving  a  new 
license. 

No.  12.  That  should  any  Escribano  delay  the  presentation  of  a 
suit  or  petition,  or  the  notification  of  any  decree,  and  the  same  shall 
not  be  satisfactorily  explained  by  the  Escribano  of  the  cause  to  the 
Judge  thereof,  the  Escribano  shall  be  dismissed  his  office  or  employ- 
ment for  ever. 

No.  13.  That  it  shall  not  be  lawful  for  any  Escribano  to  ask,  de- 
mand, to  take  from  any  person  or  persons  more  than  his  established 
fees  by  law,  on  pain  of  being,  when  convicted  thereof,  dismissed  his 
office. 

No.  14.  No  person  shall  be  permitted  to  remain  in  the  offices  of  the 
Escribanos  beyond  the  time  necessary  for  the  object  of  their  appli- 
cation i .  and  the  Escribanos  shall  not  admit  any  persons  to  their 
offices  but  on  business. 

No.  15.  The  Escribanos  shall  attend  in  their  offices,  personally, 
from  nine  in  the  forenoon  until  two  in  the  afternoon  (Sundays  and 
holidays  excepted) ;  nor  shall  they  absent  themselves,  but  with  per- 
mission previously  obtained  of  either  of  the  Judges.  The  remainder 
of  the  day  is  to  be  devoted  to  the  notification  of  the  Judges'  de- 
crees. 

No.  16.  No  Escribano  shall,  under  pain  of  dismissal,  permit  the 
parties  in  a  cause,  their  attomies  or  advocates,  to  inspect  the  pro- 
ceedings, but  by  an  order  from  the  Judge,  in  such  cases  as  the  law 
forbids. 

No.  17.  Each  Escribano  shall  note  his  char^  of  fees  on  all  copies 
or  extracts,  or  other  papers  furnished  from  his  office ;  for  which  the 
law  allows  him  to  make  a  charge  as  equally  on  all  wilk  and  deeds 
drawn  up  or  registered  in  his  office. 

No.  18.  Each  Escribano  shall  keep  a  book  of  deliverance,  in  which 
the  delivery  of  each  set  of  proceedings  shall  be  acted,  wheAer  to 
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the  ptities  or  their  attomies,  advocates,  aMewon  or  ■olicitors,  shew- 
ing the  date  of  (lelirerjr,  and  the  number  of  pages  of  wbich  the  BBme 
■hall  consist. 

No.  19-  Should  any  Escribano  lose  or  s«crete  aset  of  autos,  or  any 
document  appertaining  thereto,  be  shall  ^y  the  amount  of  sufO 
document  lost,  within  three  days,  on  paia  of  executisn. 

No.  20.  Should  any  Escribano  refuse  a  sight  of  any  set  of  proceed- 
ings, or  other  documents,  to  any  party  ha^'ing  a  right  to  inspect  them, 
OD  his  fees  being  offered  him,  or  through  negligence,  or  any  other 
cause,  impede  any  suit,  he  shall  be  dismissed  from  his  office,  and 
rendered  mcapable  of  receiving  a  new  Ucense. 

No.  21.  Each  Escribano  shall  give  security  at  the  ensuing  Board 
of  Cabildo,  himself  in  the  sum  of  two  thousand  dollars,  aoA  find 
a  security,  to  be  approved  by  the  Board,  in  an  equal  sum,  for  his 
due  compliance  with  these  and  all  future  regulationa.  In  all  otbo' 
points  the  Escribanos  will  follow  the  law. 

Lastly,  A  copy  of  this  ordinance,  in  both  languages,  shall  be 
placed  tn  the  most  conspicuous  part  of  the  offices  of  the  respective 
Escribanos,  together  with  a  docket  of  fees  signed  by  the  Judge. 

In  witness  whereof,  His  Excellency  Sir  Ralph  James  Woodford, 
Baronet,  hath  hereunto  set  bis  hand  and  seal  at  arms,  at  Govern- 
ment House,  this  fourth  day  of  Octc^er,  one  thousand  eight  baodred 
and  thirteen,  and  of  His  Majesty's  Reign  the  fifty-thiid. 

By  His  Excellency's  command. 

(Sgned)        PHILIP  REINAGLE,  Secretary. 

SCHEDULE  referred  to. 
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By  Hit  Royal  Highneu  the  Prince  of  WaUt,  Rtgmt  of  the  United 
Ki/tgdoM  iif  Great  Britain  and  Ireland,  in  the  name  and  o»  ike 
bthaif  of  Hit  Majesty. 

A  PROCLAMATION. 

Whsreas,  we  having  taken  into  our  consideration  the  many  tocon- 
vemences  that  have  arisen,  and  may  in  future  arise,  to  our  loving 
subjects  of  the  said  island,  from  the  doubts  hitherto  entertained  le- 
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specting  the  jurisdictions  of  the  tribunals  of  justice  established 
therein :  for  remedy  thereof,  as  well  as  to  introduce  such  alterations 
in  the  same  as  may  tend  to  expedite  the  administration  of  justice,  and 
also  such  modifications  in  the  laws  as  our  s^d  island,  irom  time  to 
time,  may  be  deemed  susceptible  of. 

And  whereas  by  our  Commission,  under  our  Royal  Sign  Manuel, 
dated  at  our  Court  at  Carlton  House  the  fifth  day  of  July  last  past, 
we  thought  fit  to  appoint  our  trusty  and  well-beloved  John  Thomas 
Bigge,  Eisquire,  Chief  Judge  of  our  said  Island  of  Trinidad : 

We,  therefore,  acting  in  the  name  and  on  the  behalf  of  His  Ma- 
jesty, have  deemed  i^  expedient  to  issue  this  our  Proclamation,  and  we 
<lo  therefore  proclaim,  order,  and  declare,  as  it  is  hereby  proclaimed, 
ordered,  and  declared,  that  our  said  Chief  Judge  shall  have,  hold, 
exercise,  and  possess  free  and  unrestrained  jurisdiction,  as  a  Judge  of 
the  First  Instance,  in  all  matters,  civil  and  criminal,  throughout  the 
island,  with  full  power  and  authority  to  hear  and  determine  all  causes 
of  whatsoever  description,  save  and  except  such  causes  as  may,  with 
the  consent  of  the  Governor  and  Commander  in  Chief  of  our  said 
island,  and  where  the  due  admmistration  of  justice  may  require  it, 
be  brought,  in  the  first  instance,  before  our  Tribunal  of  Audiencia, 
and  also  save  and  except  such  as  may  belong  to  our  Governor,  as 
Intendant  of  the  Treasury. 

And  we  do  hereby  further  order  and  declare,  That  the  Alcaldes  in 
Ordinary  of  the  first  and  second  election  shall,  and  until  our  further 
pleasure  be  declared  herein,  also  exercise  general  jurisdiction  in  all 
causes,  civil  and  criminal,  in  the  first  instance,  save  and  except  such 
causes  as  are  herein-before  excepted. 

And  that  all  persons  who  may  have  heretofore  acted  as  Alcaldes 
of  the  first  and  second  election,  and  have  had,  used,  and  exercised 
general  jurisdiction  through  the  island,  in  any  cause,  civil  or  criminal, 
whatsoever,  are,  as  they  are  hereby  declared  to  be,  indemnified  for, 
and  on  account  of  the  same,  and  shall  be  as  they  are  hereby  declared 
to  be,  released  from  all  actions,  suits,  pains,  penalties,  and  forfeitures 
whatsoever,  incurred  by  him,  them,  or  any  of  them,  in  their  respective 
situations  as  Alcaldes  in  Ordinary  of  the  first  and  second  election,  for 
having  heretofore  exercised  general  jurisdiction  over  planters,  and 
throughout  the  island  as  aforesaid. 

And  we  do  hereby  further  order  and  declare.  That  no  plea  whatso- 
ever to  the  jurisdiction  of  the  said  Alcaldes  in  Ordinary,  either  in 
causes  that  may  have  been,  or  that  may  hereafVer  come  before  them, 
shall  be  allowed  or  pleaded  in  any  of  the  courts  established  in  our 
said  island,  but  that  the  exercise  of  such  general  jurisdiction  by  the 
Alcaldes  in  Ordinary  as  aforesaid,  shall  be  deemed,  taken,  and  con- 
sidered to  be  conformable  to  law,  in  the  same  manner  as  if  no  doubts 
had  ever  been  entertained  on  the  question,  any  law,  custom,  or  usage 
to  the  contrary  in  any  manner  notwithstanding. 

And  we  do  hereby  further  order  and  declare,  That  it  shall 
and  may  be  lawful  for  any  person  or  persons  whomsoever,  being 
a  party  or  parties  to  any  suit  or  suitSj  that  are  now,  and  may 
hereafter  be  pending  before  either  of  the  Alcaldes  in  Ordinary,  to 
withdraw  from  the  tribunals  of  the  Alcaldes  in  Ordinary,  or  either  of 
them,  and  to  evoke  into  the  tribunal  of  our  said  Chief  Judge,  not- 
withstanding any  law,  custom,  or  usage  to  the  contrary,  any  process 
or  processes,  civil  or  criminal,  that  may  be  now  or  hereafler  therein 
pending,  and  in  which  latter  tribunal  shall  all  such  suit  or  suiu  be 
determined,  reserving  the  right,  however,  to  all  parties  of  appealing 
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from  the  sentence  of  judgment  of  our  said  Chief  Judge,  to  the 
Tribunal  of  Appeal  established  in  our  said  island,  and  in  the  manner 
and  form  prescribed  by  our  Royal  Proclamation  of  the  nineteenth  of 
June»  one  thousand  eight  hundred  and  thirteen. 

Provided,  however,  That  the  person  or  persons  so  desirous  of  re- 
moving any  cause,  suit  or  {Yrocess,  civil  or  criminal,  from  the  Courts 
of  the  Alcaldes  as  aforesaid,  shall,  in  the  first  instance,  present  8 
petition  to  the  Alcalde  in  Ordinary,  before  whom  the  cause  may  be 
pending,  praying  that  such  cause  may  be  transferred  to  the  tribunal 
of  our  said  Chief  Judge,  and  which  said  petition  the  said  Alcalde  or 
Alcaldes  in  Ordinary,  as  aforesaid,  shall,  as  they  are  hereby  respect- 
ively ordered,  grant  and  allow. 

Provided  always,  That  the  legal  taxed  costs,  on  all  such  proceed- 
ings so  to  be  transferred,  be  previously  paid,  and  certified  so  to  be, 
before  the  said  Alcalde  or  Alcaldes  in  Ordinary  shall  transfer  any 
such  proceedings  to  the  tribunal  of  our  said  Chier  Judge ;  reserving, 
nevertheless,  to  any  person  or  persons,  in  case  of  any  difference 
arising  relative  to  the  amount  of  costs  that  may  be  taxed,  the  right 
of  giving  security  for,  or  depositing  in  our  treasury  the  amount  of 
such  costs  so  to  be  taxed  ;  subject  always,  however,  in  this  instance, 
to  the  approval  of  the  Alcalde  or  Alcaldes,  either  as  to  the  deposit 
or  security,  and  which  shall  be  certified  on  the  proceedings,  accom- 
panied by  a  certificate  of  the  receipt,  by  our  said  treasurer,  of  the 
deposit,  or  by  the  bond  or  deed  of  security  being  attached  to  the  suit 
or  suits,  as  the  case  may  be. 

And  we  hereby  further  order  and  declare.  That  the  several  pro- 
tocols or  original  registries  of  all  deeds,  wills,  and  of  all  other  legal 
instruments  of  writing,  of  whatsoever  nature  or  kind,  that  have  been 
hitherto  kept  and  en  registered  with  the  several  £scribano»  of  our 
said  island,  shall  be  forthwith  lodged  and  enrolled  in  the  office  of  the 
registrar  of  deeds,  and  clerk  of  enrolments  of  our  said  island,  in 
whose  office,  and  none  other,  from  and  after  the  date  hereof,  shall  all 
deeds,  wills,  mortgages,  and  all  other  legal  instruments  in  writing  for 
the  acquirement,  sale  and  transfer  of  property,  in  the  said  island,  or 
of  whatsoever  nature  or  kind  the  same  may  be,  and  hereafter  to  be 
executed,  be  enrolled,  enregistered,  and  recorded,  conformable  to 
our  Commission,  under  our  Royal  Sign  Manuel,  dated  the  twenty- 
second  of  September,  one  thousand  eight  hundred  and  nine. 

And  we  do  hereby  further  order  and  decree.  That  in  conformity 
to  our  said  Commission,  to  him  the  Secretary  of  our  said  island,  so 
directed,  he  shall  by  himself  or  his  sufficient  aeputy,  take  upon  him- 
self, and  exercise  the  office  of  Secretary  of  the  Cabildo,  and  shall  do 
and  perform  all  and  every  the  acts  and  duties  appertaining  to  that 
office,  under  the  laws  now  in  force  in  our  said  island. 

And  we  ^o  hereby  further  order  and  declare,  That  it  shall  and 
may  be  lawful  to,  and  for  the  Commandants  of  Quarters,  and  Alcaldes 
of  Barrios,  in  their  several  and  respective  districts  in  our  said  island, 
to  entertain  all  civil  causes  or  pleas  of  debt,  the  amount  of  which 
shall  not  exceed  the  sum  of  twenty  dollars,  with  an  appeal  to  our 
said  Chief  Judge,  if  made  within  five  days  after  sentence  of  the  said 
Commandants  and  Alcaldes  of  Barrios  respectively,  and  the  decision 
of  our  said  Chief  Judge  thereon,  shall  be  final,  and  that  the  docket 
of  fees  on  all  such  suits,  shall  be  made  by  our  said  Chief  Judge,  and 
approved  by  our  Governor. 

And  further,  we  do  hereby,  in  the  name  and  on  behalf  ot 
His  Majesty,  will  and  require,  and  strictly  charge  and  command 
all    courts   and   tribunals,   our  said  Governor  and   Commander  in 
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Chief,  our  Chief  Jud^e,  the  Alcaldes  in  Ordinary,  the  Regis- 
trar of  deeds,  and  Clerk  of  enrolments,  the  several  licensed  Escri- 
banos,  Commandants  of  Quarters,  Alcaldes  of  Barrios,  and  all 
other  officers  and  ministers  of  justice,  now  or  hereafter  to  be  ap- 
pointed ;  and  all  others  His  Majesty's  subjects  within  the  said  island, 
duly  to  obey  and  observe  the  same,  and  to  govern  themselves  ac- 
cordingly. 

And  lastly,  we  do  hereby  further  order  and  declare.  That  these 
our  presents,  in  virtue  of  our  former  Proclamation,  of  the  18th  of 
December  last  past,  be  enregistered  in  the  book  of  records,  directed 
thereby  to  be  kept  by  our  said  Governor,  the  Chief  Judge,  and  the 
judges  of  the  tribunals  established  in  our  said  island. 

Witness  His  Excellency  Sir  Ralph  James  Woodford,  Baronet, 
Governor  and  Commander  in  Chief  in  and  over  our  said  island,  and 
^iven  under  the  Great  Seal  thereof,  this  nineteenth  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fourteen, 
and  in  the  fifly-fourth  year  of  His  Majesty's  Reign. 

(Signed)  RALPH  JAMES  WOODFORD. 

By  His  Excellency's  command. 

(Signed)        Philip  Reikagle, 

Secretary. 

GOD  SAVE  THE  KING. 
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TRINIDAD. 

By  His  Excellency  Sir  Ralph  James  Woodford^  Bart.f  Governor  and 
Commander  in-Chief  in  and  over  the  said  Island  and  its  DependencieSf 
Vice* Admiral  of  the  same^  intendant  of  the  Royal  Treasury,  and 
Judge  of  Croton  Lands^  and  exercising  the  povoers  of  the  Royal 
Audienciai  Sfc.  See,  Sfc. 

AN  ORDER  OF   GOVERNMENT. 

Government  House,  Port  of  Spain,  11th  April,  1821. 

Ralph  James  Woodford. 

Whereas  the  practice  hitherto  observed  in  the  tribunals  of  this 
island,  in  cases  of  judicial  liquidation  and  settlement  of  contested 
accounts,  and  of  partition  and  division  of  property,  by  the  appoint- 
ment of  persons  altogether  unconnected  with,  and  over  whom,  the 
Court  before  which  such  cases  are  pending,  has  no  sufficient  controul 
or  authority,  has  been  found  to  be  productive  not  only  of  great  and 
injurious  delay,  but  also  of  very  heavy  costs  and  charges  to  the 
suitors  ;  and  it  is  thought  proper  and  expedient,  for  remedy  thereof, 
to  appoint  a  fit  person,  under  the  controul  and  subject  to  the  order 
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of  the  Courts,  as  judicial  referee,  liquidator,  and  partidor,  to  whom 
all  questions  of  judicial  settlement,  and  liquidation  of  disputed  ac- 
counts, and  of  partition  and  division  of  property,  shall  be  referred  for 
investigation  and  report,  in  manner  hereinafter  mentioned. 

Now  it  is  hereby  therefore  ordered  and  declared.  That  in  all  causes 
which  now  are,  or  at  any  time  or  times  hereafter,  may  be  pending  in 
the  tribunals  of  this  colony,  in  which  any  liquidation  or  settlement 
of  disputed  accounts,  or  any  partition  or  division  of  property  may  be 
necessary,  the  Court,  before  which  such  causes  are  pending,  shall,  if 
it  may  appear  to  it  proper  or  necessary  so  to  do,  by  its  order  or  de- 
cree, refer  the  same  for  examination  and  report  to  the  person  so  to 
be  appointed  as  aforesaid,  in  such  manner,  and  subject  to  such  direc- 
tions, as  in  such  order  or  decree  may  be  expressed  or  declared  in 
respect  thereof ;  and  that  no  other  person  whatever  shall  be  appointed 
or  admitted  by  the  Court  for  those  purposes,  or  any  or  either  of  them, 
any  custom  to  the  contrary  notwithstanding. 

And  it  is  hereby  further  ordered.  That  m  all  cases  in  which  such 
reference  shall  be  made,  the  person  so  to  be  appointed,  as  aforesaid, 
shall  have  full  power  and  authority  to  hear  the  parties  on  the  matter 
referred,  and  call  for  and  enforce  the  production  of  all  mercantile 
and  other  books,  vouchers,  papers,  letters,  ^r  other  documents  ;  and 
also  to  compel  the  attendance  of  all  such  persons,  as  witnesses,  as 
may  be  necessary  to  enable  him  to  make  up  and  finish  bis  report,  li- 
quidation, partition,  or  division,  to  tho  Court  accordingly :  and  that 
in  all  cases  of  such  reference,  the  report,  liquidation,  partition,  or  di- 
vision, as  the  case  may  be,  shall  be  made  up  and  returned  to  the  Court 
from  which  the  order  of  reference  issued,  with  the  least  possible  de- 
lay ;  notice  being  given  by  the  said  referee,  liquidator  and  partidor, 
to  the  several  parties  interested  in  the  said  report,  liquidation,  parti- 
tion, or  division,  at  the  time  of  making  such  return,  and  a  certificate 
of  such  notice  having  been  given,  being  delivered  to  the  Escribano, 
under  the  hand  of  the  said  referee,  liquidator,  and  partidor,  together 
with  the  said  report,  liquidation,  partition,  or  division,  at  the  time  of 
returning  the  same. 

And  it  is  hereby  further  ordered  and  directed.  That  all  such 
reports,  liquidations,  partitions,  or  divisions,  shall  lay  open  in  the 
office  of  the  Escribano  for  a  term  of  twenty  days  after  the  return 
thereof,  for  objection  or  exception  on  behalf  of  any  of  the  parties 
interested  therein ;  and  in  case  no  such  objection  or  exception  shall 
be  made  within  that  period,  by  either  or  any  of  the  parties  interested, 
the  same  may  be  confirmed  by  the  Court,  upon  the  application  of 
such  parties,  or  either  or  any  of  them,  without  further  notice  or 
delay ;  but  in  case  such  report,  liquidation,  partition,  or  division,  shall 
be  objected  to  by  any  or  either  of  the  parties  so  interested,  such 
objections,  after  communication  to  all  the  parties  interested  therein, 
and  after  hearing  such  parties,  shall  be  decided  and  decreed  upon  by 
the  Court,  which  will  make  such  further  order  thereupon  as  may 
appear  to  it  proper  and  just. 

ANTONIO  GOMEZ, 

Assessor. 
Before  me,  John  Carter, 

Escribano  de  Camara. 
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Docket  of  Fees  of  the  Accomptant  and  Judicial  Partidor, 

In  Partitions  and  Divisions  of  Property. 

£    s. 

For  every  sheet,  written  on  both  sides,  of  documents, 
accounts,  &c.         ..... 

When  the  sheet  is  only  written  on  one  side 

For  his  return  or  award,  wh^  the  property  amounts 
to  3000/.  his  fee  will  be  for  every  thousand    - 

From  3000/.  to  10,000/.,  for  each  1000/. 

From  10,000/.  to  20^000/. 

For  the  copy  of  any  share  of  inheritance  the  charge 
will  be  the  same  as  per  general  docket 

For  attendance  at  the  Court  to  make  any  explanation 
that  may  be  required,  not  exceeding  two  hours 

Ditto,  under  one  hour  .... 

In  case  of  any  error  or  reformation  in  the  Partidor's 
first  report,  in  which  he  shall  be  called  to  alter  the 
same,  if  the  reformation  does  not  arise  from  a 
mistake,  but  from  the  presentation  of  a  new  voucher 
by  any  of  the  parties,  he  will  receive  for  each  folio    2    0    0 

And  in  case  that  ne  shall  write  any  other  folios  he  will 
not  receive  for  the  whole  more  than     -        -        -SCO 

In  Accounts. 

For  every  folio  written  on  both  sides,  or  sheets  of 

books  alluding  to  the  account        -  -  -    0    2    0 

When  the  sheet  is  only  written  on  one  side       -        -    0    1    0 

The  fee  for  his  report  and  liauidation  the  Judge  in 

Ordinary  will  assign,  according  to  the  trouble  and 

importance  of  the  matter      ..... 

For  attendance  at  the  Court  to  make  any  explanation 

that  may  be  required,  not  exceeding  two  hours      -     3    0    0 

Under  one  hour 100 

In  any  case  of  any  error  that  may  make  a  reformation 
necessary  in.^his  first  report,  the  error  being  in- 
voluntary, as  abovesaid,  the  judge  will  also  assign 
his  fee        - 

Ralph  James  Woodford* 
Antonio  Gomez. 
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TRINIDAD. 

By  THE  KING  in  CouucU. 

At  the  Court  at  Carlton  House ^  the  16th  ofSeptember^  1822/  Pretenif 
the  King's  Most  Excellent  Majesty  in  Council* 

Order  in  Couo-  \V^hereas  by  an  Order  in  Council,  bearing  dale  the  17th  day  of  Au- 
di of  the  iTth     gos^^  1815,  His  Majesty  was  pleased  to  authorize  certain  duties  and 
itdSd^        *    imposts,  to  be  levied  in  the  Island  of  Trinidad,  for  the  maintenance 
'  of  the  civil  government  of  the  said  island ;  and  whereas,  among  other 

things,  it  was  ordered,  that  a  tax  or  duty  on  transient  traders,  should 
^^^^  be  levied  therein,  ^hich  duty  has  been  since  evaded,  His  Majesty  is 
tbiu Sk^Oie  therefore  pleased,  by  and  with  the  advice  of  his  Privy  Council,  to 
publication  of  order  and  declare.  That  from  and  after  the  publication  of  this  order  in 
this  order,  the  the  said  island,  the  tax  levied  on  transient  traders  shall  not  exceed 
tai  leried  on  fifty  shillings  currency  of  the  said  island,  on  every  hundred  pounds 
ST?**"*  ^'•J^  currency-worth  of  goods  imported  by  them  into  the  island,  upon  the 
~~  not  eiceed  jnyQjce  of  the  said  goods  duly  made  at  the  port  at  which  the  same 
on  cTeryi^.  ^^^^  shipped,  and  sworn  to  as  such  by  the  importer ;  or  otherwise 
currency-worth  such  duty  to  be  paid  on  the  market  price  of  such  articles  in  the  said 
of  goods  im-      island,  at  ihe  time  of  their  importation. 

ported  by  them,  ^^d  His  Majesty  is  further  pleased  to  order,  That  the  provisions  for 
The  duty  to  be  the  due  exaction  of  the  said  duty  shall  be  those  which  are  ordained 
exacted  in  the  \^  jj^g  aforesaid  order,  for  the  collection  of  that  duty,  and  which  His 
and  toratend  '  Majesty  is  pleased  hereby  to  extend  to  the  exaction  and  collection  of 
to  wines,  stronff  the  duties  on  wines,  and  on  strong  waters,  and  to  the  duty  of  three 
waten,  and  the  and  a  half  per  cent.,  established  on  imports  and  exports  in  the  said 
9i  per  cent,  on  island :  Provided  always,  that  it  shall  be  lawful  for  the  Governor, 
imports  and  ex-  Lieutenant-Governor,  or  Officer  administering  the  government,  to 
O^iTgo  appoint  by  warrant  or  commission,  under  his  hand  and  seal,  duly 

or  Lieutenant-  recorded,  such  person  or  persons  as  may  be  necessary,  for  the  en- 
Govemor  may  forcement  of  the  said  provisions,  without  prejudice  to  the  authority  of 
BppointOfficers;  the  treasurer  or  his  assistant,  as  therein  granted  to  them  ;  and  to  any 

person  or  persons  so  appointed,  it  shall  be  lawful  for  the  Governor, 
and  assign  sala-  or  Officer  administering  the  government,  to  assign  such  reward  for 
ries  for  their  their  service  herein,  as  to  the  Governor,  in  concurrence  with  the 
services.  council  of  the  said  island  shall  seem  fit. 

Duties  imposed  And  whereas,  it  is  necessary  to  make  further  provision  for  the  civU 
on  bequests  by  establishment  of  the  said  island.  His  Majesty  is  pleased  to  give  autho- 
A^d*if.''*       rity  to  the  Governor  and  Commander-in-Chief,  or  to  the   Officer 

administering  the  government  for  the  time  being  of  the  said  island,  to 
cause  the  following  duties  on  bequests  by  will,  made  in  the  said 
island,  or  by  any  testamentary  dispositions  affecting  property  therein, 
or  on  irihentanccs  therein,  to  be  strictly  levied  therein,  and  to  esta- 
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blish  such  regulations  as  may  be  necessary,  for  the  collection  of  the 
same,  viz. 

In  the  ascending  line  £.  cur.  2.    per.  £,  cur.  100. 

Collateral  line  of  the  first  degree  2^  do. 

Of  the  second  degree  -  .  3^  do. 

Of  the  third  degree   -  -  ^      '         do. 

To  illegitimate  or  natural  children  6  do. 

To  all  other  persons  -  -  */  do. 

Bequests  from  thejiflh  £,  cur.  6  per  ^100. 

And  on  all  legacies  or  inheritances  paid  to'  and  on  legadw 

persons,  residents  of  a  Foreign, Colony  or  State,  FwreLToolony 

an  addition  of  -  -  -  -      £fl.  *  / 

Except  in  the  descending  line. 
Which  duties  shall  be  applied,  first  to  the  building  and  endowment  I^utiettobetp- 
of  an  hospital  in  or  near  the  Town  of  Port  of  Spain,  and  if  such  hos-  ^!!|^^  J^*"* 
pital  shall  hereafter  become  sufficiently  endowed  by  the  pious  chanty  buildiiMr*iid 
of  the  inhabitants,  then  the  said  duties  shall  be  carried  to  the  account  endowmeDt  of 
,of  the  general  funds  of  the  island.  an  hospital ; 

And  whereas,  by  the  said  order  of  the  17th  day  of  August,  1815»  «ndafterwaids 
it  was  also  provided,  that  the  annual  assessments  of  the  rents  of  the  ^*j!*?S?^ 
houses  liable  to  duty,  in  the  Town  of  Port  of  Spain,  should  be  made,  ij[]Jnd,** 
and  returned  into  the  treasury  previous  to  the  expiration  of  the  month  Assessments  on 
of  May  in  each  year,  and  that  the  duty  on  the  said  houses,  and  that  houses  to  be  re- 
on  the  slaves,  should  be  paid  into  the  treasury  of  the  Colony,  in  the  tumed  into  the 
month  of  June  of  every  year ;  and  whereas,  it  is  necessary  to  provide  ''***!u2!r*2f*''*u 
for  the  more  regular  payment  of  the  annual  taxes,  His  Majesty  doth  ™|j^<,f  t^^ 
hereby  order  and  declare,  That  the  assessment  on  the  houses  shall  be  month  of  May: 
returned  into  the  treasury,  in  the  month  of  March,  and  that  the  and  the  duties 
duties  thereon,  as  well  as  the  duties  on  slaves,  be  paid  into  the  trea-  thereon  as  well 
sury,  in  the  months  of  April  and  May  in  every  year,  and  that  on  the  as  on  Slaves,  be 
15th  day  of  June  next  ensuing  such  annual  periods,  the  Treasurer  £^nto  of  April 
shall,  as  he  is  hereby  ordered  and  required,  to  return  into  the  Court  and  May. 
of  the  Intendant,  the  names  of  all  such  persons  who  shall  have  omitted  Returns  of  de<- 
to  pay  their  annual  assessments,  whether  on  houses  or  on  slaves,  and  faulters  to  be 
who  shall  stand  indebted  to  the  treasury  of  the  said  island  at  such  period,  ?f5*^  ^ 
and  the  Intendant  shall  on  the  1st  day  of  July  in  each  year,  issue  his  j^^      ^^ 
writ  of  execution  to  the  Alguacil  Mayor,  to  levy  the  sums  in  default,  ^nd  on  the  lit 
and  all  such  writs  shall  be  returned  within  one  month,  into  the  Tri*  of  July,  writ  of 
bunal  of  the  Intendant,  in  the  same  manner  as  any  other  writs  are  eiecutionto 
required  to  be  returned  by  His  Majesty's  orders  in  such  behalf;  and  "■**•• 
the  Right  Honourable  the  Lord's  Commissioners  of  His  Majesty's 
treasury,  and  the  Right  Honourable  Earl  Rathurst,  one  of  His  Ma- 
jesty's  Principal   Secretaries  of  State,  are   to  give  the  necessary 
directions  herein,  as  to  them  may  respectively  appertain. 

A  True  Copy. 

ARETAS  WILLIAM  YOUNG. 

Government  House, 
Trinidad,  16th  January,  1823. 

GOD  SAVE  THE  KING. 

The  following  order  was  duly  proclaimed  and  published  in  the  Port  of 
Spain,  on  the  16th  day  of  January,  1823,  by  the  Alguacil  Mayor. 

Aretas  William  Young. 

Herbert  Mackworth, 

Alguacil  Mayot. 
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TRINIDAD. 

By  THE  KING  in  CouncU. 

At  the  Court  at  Carlton  HousCyihe  \6th  September,  1822.-   Present^ 
the  King's  most  Excellent  Majesty  in  CouncU. 

No  penon  Whereas  b}'  various  laws  in  force  in  the  Island  of  TrinidafU  &  suitcfr 

whatever  ibaU  in  the  Tribunals  of  First  or  Second  Instance,  is  authorised  or  admitted 
beaHowedco  ^^  recuse  any  or  either  of  the  Judges  or  Officers,  or  Escribanos  in  the 
l?T^*^^  said  tribunals,  for  the  reasons  therein  expressed :  His  Majesty  is 
«mor  Es-  pleased,  by  and  with  the  advice  of  his  Privy  Council,  to  order  and  de- 
cribMios  of  tbe  clare,  and  it  is  hereby  ordered  and  declared,  That  from  and  after  the 
Trtbttnalsof  l>t  publication  of  this  order  in  the  said  island,  no  person  whatever  shall 
or  sd  ioftaaoe*     {jg  allowed  or  permitted  to  recuse  any  or  either  of  the  Judges, 

Officers,  or  Escribanos  of  the  said  tribunals  of  First  or  Second  Instance, 
now  or  hereafter  to  be  established  by  His  Majesty  in  the  said  island, 
at  any  time  hereafter,  for  any  cause  whatever,  any  law  or  custom  to 
the  contrary  notwithstanding.  And  the  Right  Honourable  Earl 
Bathurst,  one  of  His  Majesty's  Principal  Secretaries  of  State,  is  to 
give  the  necessary  directions  herein  accordingly.  • 

JAMES  DULLER. 
A  True  Copy. 


(luvernment  House, 
Trinidad,  January  16,  1823. 


Aretas  William  Young, 

Administering  the  Government. 


APPENDIX  LL. 

TRINIDAD. 

By  His  Royal  Highness  the  Prince  of  Wales^  Regent  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  in  the  name  and  on  the 
behalf  of  His  Majesty, 

A  PROCLAMATION. 

Whereas  we  having  considered  the  inconveniences  and  difficulties 
which  our  loving  subjects  of  the  said  island  have  hitherto  experienced 
by  the  proceedings  of  the  tribunals,  as  well  as  the  records  and  other 
proceedings  therein,  being  principally  had  in  a  foreign  language ;  and 
in  order  to  remove  those  impediments  which  may  have  hitherto 
checked  the  impartial  and  speedy  administration  of  justice,  we,  acting 
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hi  the  name  and  on  the  behalf  of  Hig  Majesty,  have  thought  it  expe- 
dient to  issue  this  our  proclamation  ;  and  we  do  therefore  publish, 
declare,  and  proclaim,  as  it  is  hereby  published,  declared,  and  pro- 
claimed, that  from  and  afler  the  first  day  of  January,  which  will  be  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fourteen,  all 
the  proceedings  in  the  tribunals  of  justice  of  our  said  island,  shall  be 
thereafter  had  and  made  in  the  English  tongue ;  and  that  all  records, 
of  judicial  or  other  proceedings,  of  what  nature  or  kind  soever,  to  be 
had  and  made  therem,  or  be  used  in  the  said  tribunals,  shall  be  used 
in  the  English  language,  and  none  other ;  nor  shall  any  proceedings 
be  suffered  to  be  had,  made,  or  presented,  in  any  other  language  than 
that  of  the  English  tongue. 

And  we  further  order  and  decree,  That  all  documents  which  may 
be  necessary  to  be  presented  in  a  foreign  language  to  the  govern- 
ment, or  to  any  of  the  tribunals,  shall  be  accompanied  by  a  translation 
thereof,  made  by  an  interpreter  licensed  by  our  Governor  or  Com- 
mander in  Chief  for  the  time  being,  at  the  expense  of  the  party 
presenting  the  same. 

And  lastly,  we  do  hereby,  in  the  name  and  on  the  behalf  of  Hia 
Majesty,  will  and  require,  and  strictly  charge  and  command,  all 
Courts,  Tribunals,  Judges,  Magistrates,  and  all  other  officers  and 
ministers  of  justice,  now  or  hereafler  to  be  appointed,  and  all  other 
His  Majesty's  subjects  within  the  said  island,  duly  to  obey  and 
observe  the  same,  and  to  govern  themselves  accordingly. 

Witness  His  Excellency  Sir  Ralph  James  Woodford,  Bart.,  Go* 
vernor  ancC  Commander  in  Chief  in  and  over  our  said  island,  and 
given  under  the  Great  Seal  thereof,  this  nineteenth  day  of  November, 
m  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirteen,  and 
in  the  fifty-third  year  of  His  Majesty's  Reign. 

(Signed)        RALPH  JAMES  WOODFORD. 

By  His  Excellency's  command, 

(Signed)         Philip  Rbinagle, 

Secretary. 
GOD  SAVE  THE  KING. 
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At  the  Court  at  Carlton  House,  the  Sth  of  June,  1816.*  Present,  His 
Royal  Highness  the  Prince  Regent  in  Council. 

Whereas  it  is  expedient  to  facilitate  and  enlarge  the  remedies  of 
creditors  in  the  Island  of  Trinidad,  and  to  make  some  provision  for 
the  rights  of  persons  who  have  advanced  money  upon  mortgage  within 
the  same  :  It  is  hereby  ordered  and  declared,  by  His  Royal  Highness 
the  Prince  Regent,  in  the  name  and  on  the  behalf  of  His  Majesty, 
and  by  and  with  the  advice  of  His  Majesty's  Privy  Council,  That  in 
six  months  from  and  after  the  date  of  the  promulgation  of  this  order 
in  the  said  island,  all  property,  moveable  or  immoveable,  save  and 
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except  sugar,  cocoa,  and  coffee  estates,  when  duly  levied  upon,  and 
taken  in  execution,  according  to  law,  shall  and  may  be  sold  in  ten  days 
after  sentence,  by  the  Provost  Marshal,  or  his  lawful  deputy,  or  any 
other  person  duly  authorized,  at  public  auction  to  the  highest  bidder: 
and  that  at  all  such  sales  of  such  property  as  aforesaid,  the  highest 
bidder  shall  be  declared  to  be  the  lawful  purchaser  of  the  same, 
without  reference  or  regard  to  the  amount  in  and  at  which  the  same 
may  have  been  appraised,  any  usaee  or  custom  to  the  contrary  not- 
withstanding :  the  produce  of  such  sales  being  deposited  in  the  Co- 
lonial Treasury,  subject  to  the  further  order  of  the  Court,  from 
which  the  said  execution  issued  ;  and  subject  to  such  fees  to  the  Pro- 
vost Marshal,  or  his  lawful  deputy,  or  other  person  duly  authorized  to 
conduct  such  sale  as  shall  be  appointed  and  directed  in  a  schedule  to 
be  framed  and  approved  by  the  Governor  or  Lieutenant-Governor  of 
the  island ;  and  it  is  hereby  ordered,  that  a  certificate  of  every  sale  so 
made  and  had,  shall  be  approved  and  signed  by  the  Judge  of  the 
Court  from  which  the  execution  issued  : 

And  in  cases  required  by  the  existing  laws  shall  be  duly  enregis- 
tered  into  the  office  of  registry  within  the  said  island,  and  a  copy 
thereof  shall  be  delivered  to  the  purchaser. 

And  whereas,  it  is  found  expedient  to  limit  the  privileges  allowed 
by  the  28th  law,  13th  title  of  the  5th  Partida,  to  creditors  of  refaccion 
and  supply  :  and  to  prevent  the  fraud  and  prejudice  that  may  arise 
to  mortgagees  and  others,  from  the  indefinite  periods  in  which  the 
said  privileges  are  now  claimed,  it  is  hereby  ordered  and  declared. 
That  no  person  shall  hereafter  be  deemed  to  be,  or  entitled  to,  such 
privilege,  in  respect  of  any  article  or  subject  of  refaccion  and  supply, 
known  and  described  by  the  said  law,  except  the  same  shall  have 
been  advanced  and  furnished  within  two  years  next  preceding  the 
day  of  judicial  demand. 

And  whereas,  it  is  expedient  to  facilitate  the  proof  of  mercantile 
debts,  and  to  legalize  the  testimony  of  clerks,  book-keepers,  and 
others,  employed  by  merchants  ;  it  is  hereby  ordered  and  directed. 
That  the  declarations  on  oath  of  such  persons  in  all  civil  proceedings, 
wherein  their  employers  are  parties,  shall  henceforth  be  taken  to  be 
good  and  admissible  evidence  in  favor  of  such  their  employers,  any 
law  to  the  contrary  notwithstanding. 

And  the  Right  Honourable  Lord  Bathurst,  one  of  His  Majesty's 
Principal  Secretaries  of  State,  is  to  give  the  necessary  directions 
herein  accordingly. 

(Signed)  JAMES  BULLER. 

A  True  Copy. 

Ralph  Woodford. 

GOD  SAVE  THE  KING. 

The  foregoing  Orders  were  duly  proclaimed  in  Port  of  Spain,  on 
Friday,  the  9th  day  of  August,  1816,  by  the  Deputy  Alguacil 
Mayor,  and  Provost  Marshal. 

(Signed)        RALPH  JAMES  WOODFORD, 

Governor  and  Commander  in  Chief. 
(Signed)        Silvester  Newman, 

Deputy  Alguacil  Mayor. 
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His  Excellency  the  Governor  having  approved  of  the  following  Rules, 
for  the  practice  of  the  Court  of  First  Instance  of  Civil  Jurisdiction, 
and  of  the  Complaint  Court,  the  same  are  published  for  the  infor- 
mation of  the  public. 

Rfdesjbr  proceeding  in  the  court  of  First  Instance  of  Civil  Jurisdic* 

tion^  in  cases  of  Cessions  of  Property. 

L  That  every  petition  which  shall  be  presented  to  this  court,  for 
the  admission  of  a  Cession  of  Property,  must  be  accompanied  by  the 
affidavit  of  the  party  tendering  the  cession ;  and  also  by  schedules 
setting  forth  a  full  and  particular  account  of  all  the  debts,  with  the 
names  and  places  of  abode,  of  the  several  creditors  of  such  party, 
and  the  nature  of  their  respective  claims ;  and  also  setting  forth  the 
particulars  of  all  credits,  to  which  such  party  may  consider  himself, 
or  may  appear  by  his  books  to  be  entitled,  and  of  all  property  of 
every  nature  and  kind  whatsoever,  of,  or  to  which  such  party  shall 
be  possessed  or  be  entitled  in  reversion,  remainder,  or  expectancy ; 
also  of  all  books,  papers,  documents,  accoimts,  bills,  bonds,  notes, 
deeds,  or  writings  of  every  nature  or  kind  whatsoever,  which  may  in 
any  respect  relate  to,  or  concern  his  or  her  proposed  cession,  or  re- 
specting the  property  proposed  to  be  surrendered  for  the  benefit  of 
the  creditors  of  such  party. 

II.  That  upon  every  such  petition  for  the  admission  of  a  cession 
of  property,  which  shall  be  filed  in  the  office  of  die  Escribano,  a 
warrant  do  issue  from  the  Court,  for  the  commitment  of  the  party 
presenting  such  petition,  to  the  Royal  gaol,  there  to  await  its  far- 
ther order,  as  hereinafter  mentioned ;  and  that  thereupon,  the  usual 
summonses  do  issue  to  all  the  creditors  mentioned  in  the  schedules, 
for  the  purpose  of  eivine  them  notice  of  the  cession  tendered,  and  in 
case  any  of  the  said  creditors  shall  be  absent  ftom  the  jurisdiction, 
and  not  duly  represented  by  Attorney  ;  the  Alguacil  Mayor  shall 
make  the  return  upon  the  absence  of  such  party ;  and  upon  the  re- 
turns of  tbe^ Alguacil  Mayor  of  all  the  writs  of  summons,  the  pro- 
ceedings shall  be  immediately  passed  by  the  Escribano  to  the 
Judicial  Referee,  who  shall  with  as  little  delay  as  oossible,  after  re- 
ceipt thereof,  address  vmtten  communications  to  aft  such  creditors  as 
may  be  absent,  and  not  represented  by  any  Attorney  in  Uie  island, 
advising  them  of  the  cession  tendered,  and  requiring  them  to  i^pear 
before  him,  by  themselves  or  by  their  sufficient  Attomies,  withm  six 
months  at  furthest,  and  establish  the  nature  and  amount  of  their  de- 
mands; and  notifying  them,  that  in  defkult  thereof,  they  will  be 
deprived  of\he  benefit  of  any  order  of  distribution  to  be  made  in  die 
proceedings ;  and  moreover,  cause  to  be  inserted  in  the  London  and 
Jsland  sazeltes,  a  notice  to  sudi  effect ;  whereupon,  the  Judicial  Re- 
feree sSiall  forthwith  proceed  to  take  possession  of  all  the  property 
aurrendered,  making  sale  forthwith,  before  the  doors  of  the  tribonal, 
of  all  such  part  or  parts  thereof  as  shall  be  of  a  perishable  nature,  and 
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depositing  the  proceeds  of  such  sale  in  the  colonial  treasuty,  to  be 
hoiden  in  trust  in  the  said  cause ;  and  of  all  books,  papers,  docu- 
ments, accounts,  bills,  or  other  writings  mentioned  or  contained  in 
the  said  schedules  under  inventory,  comparing  them  at  the  same  time 
with  the  said  schedules,  and  reporting  his  proceedings  in  respect 
thereof  to  the  Court,  at  farthest  within  thirty  days  after  the  cession 
shall  have  been  made,  unless  good  cause  be  shewn  to  the  contrary, 
when  the  period  may  upon  such  cause  be  extended  bjr  the  Ck>urt. 

III.  When  the  Judicial  Referee  shall  have  made  his  report  to  the 
Court,  which  he  shall  in  all  cases  do  with  the  least  possible  delay,  a 
meeting  of  the  creditors  shall  be  convened  before  the  Court  by  public 
notice,  for  the  purposes  of  electing  Syndics,  and  determining  upon 
the  best  mode  of  disposal  of  the  property  ceded,  for  the  general  be- 
nefit of  all,  at  which  meeting  the  party  tendering  the  cession  shall 
attend  for  the  purpose  of  examination,  as  well  as  of  affording  any  ex- 
planations that  may  be  required  by  the  creditors  :  and  that  upon  the 
appointment  of  such  Syndics  or  Syndic,  the  Judicial  Referee  shall 
deliver  over  to  them  or  him,  all  the  property  surrendered,  or  such 
part  or  parts  thereof,  as  may  not  be  sold ;  mid  all  books,  papers,  do- 
cuments, accounts,  bills,  bonds,  notes,  deeds,  and  other  writings 
mentioned  in  the  schedules  attached  to  the  petition  of  cession  ;  he 
being  entitled  to  receive  for  his  trouble,  five  per  cent,  on  the  value  of 
tlie  property  that  may  have  been  by  him  realized. 

IV.  Tliat  upon  the  appointment  of  the  Syndics,  they  shall  proceed 
with  as  little  delay  as  possible,  to  recover  and  get  in  all  outstanding 
property  and  claims  tnat  may  belong  or  be  due  to  the  party  making 
the  cession  ;  and  at  the  expiration  of  six  months  after  their  nomina- 
tion, they  shall  lay  before  the  Court  and  the  Judicial  Referee  a  full 
and  particular  account  of,  and  report  their  proceedings,  and  of  the  , 
property  in  their  hands  or  possession,  divisable  among  the  said  credi- 
tors, tliey  being  entitled  to  charge  for  their  trouble,  nve  per  cent,  on 
the  value  of  the  property  realized  by  them  ;  upon  the  receipt  of  which 
account  and  report,  the  Judicial  Referee  shall  within  fourteen  days 
by  pubHc  notice,  call  upon  all  persons,  having  claims  upon  such  pro- 
perty, to  prove  their  accounts  before  him,  assigning  by  such  notice, 
a  sufficient  term  for  such  proof,  with  reference  to  the  number  of  cre- 
ditors, and  the  amount  and  nature  of  their  respective  claims,  and  the 
respective  distances  of  their  residences,  and  at  the  expiration  of  such 
time,  he  will  proceed  to  the  distribution  of  the  property  among  the 
creditors,  in  such  manner  as  may  appear  to  him  lawful  and  just,  with 
reference  to  the  amount  and  nature  of  their  respective  claims. 

y.  That  if  any  creditor  shall  be  dissatisfied  with  the  distribution 
made  by  the  Judicial  Referee,  it  shall  be  competent  to  such  creditor, 
within  twenty  days  after  the  report  shall  have  been  so  made,  to  ex- 
cept to  the  order  of  distribution,  by  petition  to  the  Court,  a  copy 
whereof  shall  be  communicated  to  the  creditor,  to  whose  claim,  or 
to  the  preference  of  whose  claim,  the  petitioner  may  object ;  which 
creditor  shall  answer  thereto  in  writing,  within  twenty  days;  after 
which,  the  exceptions  shall  be  argued  before  the  Court,  which  after 
hearing  shall  make  such  further  order  thereon,  as  mav  be  just  and 
equitable ;  the  question  of  costs  being  in  all  cases  left  ^r  the  consi- 
deration and  decision  of  the  Court;  the  common  debtor  being  in  no 
case  discharged  until  the  final  sentence  of  distribution  of  the  property 
ceded  shall  have  been  passed,  such  debtor  being  at  all  times  subject 
to  appear  before  the  Court,  or  the  Judicial  Referee  for  examination, 
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either  at  the  instance  of  any  creditor,  of  the  Judicial  Referee,  or  of 
the  Court 

VI.  And  it  is  hereby  ordered  and  declared,  that  all  costs  attendant 
upon  the  proof  of  any  demand  before  the  Judicial  Referee,  shall  be 
paid  by  the  party  prescntmg  such  proofs.  If  in  the  course  of  his  en- 
quiry and  examination,  the  Judicial  Referee  shall  find  that  the  cessi- 
onario  has  not  concealed  any  property,  that  his  books  have  not  been 
fraudulently  or  incorrectly  kept,  and  that  he  has  not.  entered  into  any 
fraudulent  transaction,  when  ne  was  near  about  to  become  a  bank- 
rupt ;  and  that  in  these  cases,  or  any  others,  in  which  the  Judicial 
Referee  shall  be  of  opinion  that  the  person  ceding  his  property  is  free 
from  any  imputation  of  fraud,  malice,  or  dishonesty ;  he  will  forthwith 
report  the  same  to  the  Court,  who  Ujien  may  in  such  case,  with  the 
sanction  of  the  major  part  of  his  creditors  in  amount,  order  the  cessi- 
onario  to  be  discharg^  from  prison. 

ASHTON  WARNER, 

Chief  Judge. 

Francisco  Llanos, 

Acting  Judge  of  Criminal  Inquiry. 

James  Cadett, 
First  Alcalde. 

A.  Pinto, 

Second  Alcalde. 

Approved  by  His  Excellency  the  Governor,  exercising  the  powers  6f 
the  Royal  Audience, 

Ralph  Woodford. 

Antonio  Gomez. 

Before  me,  this  23d  day  of  June,  1825. 

George.  F»  Souper, 

Acting  Escribano  de  X^amara. 
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Additional  Rules /or  the  Court  of  First  Instianee  of  Cixnl 

Jurisdiction* 

I.  That  so  much  of  the  first  nile  for  regulating  the  practice  of  this 
Court,  as  directs  that  all  petitions  of  actions  shall  be  accompanied  by 
the  instruments,  documents,  or  accounts  upon  which  they  thaM  be 
founded,  shall  be  repealed,  and  thatrfi*om  henceforth,  it  shall  be  suf- 
ficient for  every  plaintiff  to  present  his  petition  of  action,  reserving 
the  production  or  any  instrument,  document,  power  of  attorney,  or 
account,  in  support  of  it,  until  the  hearing :  Provided,  that  in  the 
list  of  evidence  after  the  action  shall  have  been  declared  contested,  a 
note  be  nMideof  the  deeds,  matter,  or  documentary  evidence  intended 
to  be  produced ;  that  in  all  cases,  an  office  copy  of  the  instrument, 
document,  or  power  of  attorney  duly  certified  by  the  Registrar  o^ 
deeds  of  the  said  island,  or  his  lawful  deputy,  be  exhibited,  such 
being  in  all  cases  received  as  full  and  sufficient  evidence,  and  as  good 
and  valid  in  all  cases  as  the  original ;  and  that  it  shall  not  in  any  case 
be  necessary  to  give  proof  of  the  handwriting  of  the  said  Registrar, 
•affixed  to  any  certificate  of  any  copy  of  any  deed,  will,  or  other  in- 
strument in  writing  issuing  from  his  office,  unless  such  handwriting, 
or  the  contents  of  any  copy  so  certified  shall  be  expressly  excepted 
to,  or  contested  by  any  party,  against  whom  the  same  shall  be  pro- 
duced or  tendered  in  evidence. 

II.  That  such  part  also  of  the  said  first  rule  as  directs  that  the 
Alguacil  Mayor  at  the  dme  of  returning  every  such  summons  be 
sworn  before  one  of  the  judges  of  the  Court  to  the  truth  of  the  certi- 
ficates minuted  by  him,  or  by  his  assistants,  upon  such  summons,  and 
of  the  due  service  of  the  action,  shall  be  repealed ;  and  that  the  cer- 
tificate minuted  by  the  Alguacil  Mayor  upon  each  writ  of  summons 
returned  by  him,  shall  be  sufficient  proof  of  the  due  service  thereof, 
in  manner  set  forth  in  such  certificate,  without  the  oath  heretofore 
required.  The  Alguacil  Mayor  bein^  directed  to  express  particularly 
in  each  certificate,  the  manner  in  which,  or  the  person  upon  whom 
the  service  was  made. 

nis  That  so  much  of  the  fourth  rule  of  this  Court,  as  requires  that 
the  Alguacil  Mayor  be  sworn  to  the  truth  of  every  return  of  sum- 
■Kms,  served  by  nim  upon  any  witness  or  witnesses  cited  to  appear 
before  the  Court,  be  repealed ;  and  the  return  of  the  Alguacil  Mayor 
of  every  such  summons  duly  certified  under  his  hand,  shall  be  suffi- . 
cient  proof  of  the  service  thereof,  without  the  oath  required  by  the 
said  rule.  The  Alguacil  Mayor  expressing  particularly  in  each  cer- 
tificate the  manner  and  period  of  service. 

IV.  That  in  all  cases  of  actions  founded  upon  account,  bond,  bill, 
note,  or  other  instrument  of  security,  not  matter  of  record,  it  shall  be 
competent  for  any  defendant  to  apply  to  the  plaintiff,  by  notice  or 
writmg,  for  a  copy  of  such  account,  bond,  bill,  note,  instrument,  or 
other  security,  upon  which  such  action  may  be  founded,  which  copy 
every  plaintiff  shall  be  bound  to  furnish  with  as  little  delay  as  pos- 
sible ;  and  shall  not  be  allowed  to  proceed  to  the  trial  of  his  action 
until  the  same  shall  have  been  furnished.  Provided  that  it  shall  have 
been  demanded  within  ten  days  before  the  trial ;  the  same  risht  being 
extended  to  the  plaintiff,  in  cases  of  documents  pleaded  by  the 
defendant. 
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V.  In  case  any  witness  or  witnesses  m  any  action  or  suit  depetid* 
ing,  or  intended  to  be  presented  in  the  Courty  shall  be  about  to  oepurt 
from  the  island,  or  shall  be  aged,  or  otherwise  disabled  from  attending 
upon  the  trial  of  any  such  action  or  suit,  then  the  deposition  or  de- 
positions of  any  such  witness  or  witnesses  taken  on  oath  before  either 
of  the  judges  of  the  said  Court,  upon  the  application  of  the  party 
producing  such  witness  or  witnesses,  with  notice  to  the  opposite 
party,  such  notice  to  be  given  at  least  twenty-four  hours  before  the 
time  appointed  for  examination ;  shall  be  held  and  taken  as  good  evi- 
dence in  law,  in  such  proceedings.  And  the  said  depositions  shall  be 
lodged  by  the  judge  taking  them,  at  the  expense  of  the  party  pro- 
ducmg  the  same,  in  the  office  of  the  Escribano  who  shall  produce  the 
same  at  the  time  of  triaU  when  upon  due  proof  being  made  on  oath 
that  the  person  or  persons  whose  evidence  shall  have  been  so  taken, 
is  or  are  absent  from  the  island,  or  otherwise  disabled  from  attending 
the  said  Court,  such  deposition  or  depositions  shall  be  read  and  re- 
ceived as  good  evidence  on  the  trial. 

And  it  is  hereby  further  ordered  and  declared,  that  a  summons 
specifying  the  cause,  and  some  certain  day,  hour,  and  place,  riiall 
issue  under  the  hand  of  one  of  the  said  judges,  at  the  request  iff  any 
party  to  a  suit,  or  the  counsel  of  such  party,  to  any  material  witness 
or  witnesses,  so  about  to  leave  the  island,  reouiring  his,  her,  or  their 
appearance  to  give  testimony  according  to  the  tenor  thereof,  before 
the  judge  who  shall  have  signed  such  summons,  which  said  summons 
shall  be  served  generally,  and  shall  specifjr  in  the  body,  the  day  and 
hour  of'  appearance ;  and  in  case  such  witnesses  shall  make  default,, 
not  being  aged,  or  otherwise  disabled,  then  such  witness  or  witnesses- 
shall  upon  affidavit  of  the  service  of  such  summons,  be  subject  to  for*- 
feit  and  pay  a  sum  not  exceeding  fifW  pounds  currency,  to  be  levied' 
by  warrant,  under  the  hand  of  the  said  judge ;  and  in  all  cases  where 
any  witness  or  witnesses  shall  be  disabled  by  sickness  or  otherwise, 
from  leaving  his  or  her  place  of  abode,  then  one  or  other  of  the  said 
judges  shall  attend  at  the  place  or  places  of  abode  of  such  witness  or 
witnesses,  for  the  purpose  of  taking  his,  her,  or  their  examination  in 
manner  hereinbefore  mentioned. 

VI.  That  in  all  returns  of  executions,  to  be  hereinafter  made  into 
this  Court,  the  Alguacil  Mayor  do  particularly  set  forth  and. specify 
at  length,  all  the  property  levied  upon  in  satisfactions  of  such  exe-^ 
cutions. 

VIL  That  in  all  taxations  it  be  the  duty  of  the  taxing  officer  to 
fumisb  each  individual  who  has  been  in  any  wise  a  party  to  the  suit, 
with  a  copy  of  the  said  taxation,  for  each  of  which  copies  there  shall 
be  included  a  sum  at  the  rate  of  half  a  dollar  for  every  folio  to  the 
taxador,  and  of  the  usual  charge  to  the  officer  appointed  to  make  all 
notiBcations-.  That  the  term  of  thirty  days,  after  such  notification 
has  been  served,  be  allowed  to  the  said  parties  for  making  any  ob- 
jections they  may  have  thereto,  and  that  after  the  expiration  of  the 
said  period,  no  objections  be  admitted  by  the  Court.  That  in  cases 
of  concurso  or  tcstamentaria,  in  place  of  the  aforementioned  notifica- 
tion, there  be  inserted  by  the  taxing  officer,  an  advertisement  in  the 
island  Gazette,  stating  the  names  of  those  persons,  who  are  in  any- 
wise a  party  to  the  proceedings,  and  notifying  to  them,  that  in  case 
they  make  no  objectton  thereto,  within  the  space  of  thirty  days  from 
the  date  of  such  advertisement,  no  objections  will  be  afterwards. 
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admitted'lrrihiKtGbuit,  abd  that  the  expense  of  such  adTertisement 
be  inckided-^  the^taxation. 

ASHTON  WARi^R, 

Chief  Judge, 

Francisco  Llanos, 

Acting  Judge  of  Criminal  Inquiry. 

James  Cadett, 

First  Alcalde. 

A.  Pinto,     . 

Secoad  Alcalde. 

Approved  by  His  Excellency  the  Governor,  exercising  the  powers 
of  the  Royal  Audience, 

Ralph  WooovoRDb 

Al^^ONIO  GOMEX. 

Before  me,  this  19th  day  of  July,  1825, 

George  F.  Souper, 

Acting  Escribano  de  Camara. 


TRINIDAD. 

COMPLAINT  COURT. 

«  rule. 

That  no  action  whatsoever,  shall  be  entertained  in  this  Court,  other 
than  in  respect  of  some  account,  bond,  bill  of  exchange,  mortgage, 
or  sum  due  in  respect  of  some  contract :  and  that  none  other  shall 
be  received  by  the  Escribano. 

ASHTON  WARNER, 

Chief  Judge. 
Approved,        Ralph  Woodford, 
.   July  16. 1825.  Governor. 
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Additional  Rules  for  the  Court  of  AppeaU 

I.  That  in  all  cases  of  appeal  to  this  Court,  from  any  sentence  of  an 
inferior  court  of  Xam  in  this  island,  the  amount  in  currency  for  which 
such  appeals  will  be  admitted,  is  declared  to  be  four  hundred  and 
fifly  pounds  currency,  or  nine  hundred  dollars,  which  for  the  purpose 
of  such  appeals  will  be  taken  as  equal  to  two  hundred  pounds 
sterling. 

II.  That  all  petitions  for  the  admission  of  appeals  be  presented 
within  fourteen  days  after  the  promulgation  of  the  judgment  or 
sentence  appealed  from,  and  be  accompanied  by  a  bond  according  to 
the  Form  No.  1 .  hereunto  annexed,  to  be  executed  by  the  appellant, 
and  one  or  more  sufficient  securities  to  the  respondent,  in  the 
presence  of,  and  to  be  attested  by,  one  witness  at  the  least,  in  the 
penalty  of  four  hundred  pounds  current  money,  to  answer  such  charges 
as  may  be  awarded  by  this  Court,  in  case  the  first  sentence. shall  be 
affirmed,  in  default  whereof,  the  prayer  for  appeal  will  not  be  en» 
tertained. 

in.  That  in  all  appeals  to  this  Coiirt,  the  party  appellant  do 
present  his  petition  of  agravios  within  fourteen  days  afler  the  date  of 
the  decree  by  which  the  appeal  shall  be  admitted ;  in  default  whereof, 
and  upon  the  application  of  the  respondent,  the  appeal  shall  be  dis- 
missed as  of  course. 

IV.  That  upon  the  presentation  of  every  petition  of  agravios  to  the 
Escribano  de  Camara,  a  copy  thereof  be  forthwith  pasned  by  that 
officer  to  the  respondent,  who  shall  within  the  further  period  of  four- 
teen days  from  the  delivery  of  the  said  copy,  present  his  answer 
thereto ;  in  default  whereof,  and  upon  the  application  of  the  appellant; 
the  cause  shall  be  set  down  for  hearing,  and  the  respondent  m  such 
case  lose  the  benefit  of  making  any  answer  in  writing. 

V.  In  either  case,  notice  of  the  day  assigned  for  hearing  the  appeal 
shall  be  given  to  both  parties  or  to  their  counsel,  and  afler  such 
hearing,  sentence  be  in  all  cases  pronounced  within  thirty  days ;  and 
in  case  no  appeal  shall  be  interposed  to  His  Majesty  in  his  Privy 
Council,  within  fourteen  days  afler  the  promulgation  of  such  sentence, 
the  proceedings  be  returned  by  the  Escribano  de  Camara,  to  the 
Court  of  First  Instance. 

VI.  That  the  Escribano  do  permit  access  to  be  had  to  all  original 
proceedings  pending  in  this  Court  in  his  office,  during  office  hours,  by 
any  party  requiring  the  same,  or  by  his  advocate. 

VII.  That  so  much  of  the  third  rule  of  this  Court  as  directs  that 
in  all  civil  causes  of  appeal,  where  the  sarne  may  be  granted  in  the 
devolutive  effect,  the  party  appellant  shall  lodge  in  the  tribunal  an 
authenticated  copy  of  the  proceedings ;  —  that  the  whole  of  the 
seventh  rule  ;  —  so  much  of  the  eighth  rule  as  directs  that  in  definitive 
cases,  an  interval  of  eight  days  will  be  allowed  to  the  respondent;  — 
and  the  whole  of  the  tenth  and  twelfth  rules  be  repealed. 

VIII.  That  in  all  cases  of  appeal  from  any  sentence  of  this  Court 
to  His  Majesty  in  his  Privy  Council,  the  amount  in  currency  for 
which  such  appeals  will  be  admitted,  is  declared  to  be  eleven  hundred 
and  twenty-five  pounds  currency,  or  two  thousand  two  hundred  and 
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fifty  dollars ;  and  that  all  petitions  for  the  admission  of  such  appeab 
be  presented  to  the  £sctibano  de  Caroara  within  fourteen  days,  ex- 
clusive, of  the  periods  of  vacations,  after  the  promulgation  of  the 
jttdgfiitnt«ppeai#d-  from ;  and'  if  the  fburteehth  daj^  should  happen 
on  a  Sunday  or  on  a  holyday,  then  on  the  thirteenth  day  ;  in  default 
whereof,  the  appeal  wjU  not  be  admitted ;  and  that  in  all  such  appeals 
as  are  last  mentioned  tlie  amount  of  security  to  be  given  for  costs 
be  limited  to  fivo'  bundsad'  poonds  sterling,  or  eleven  hundred  and 
twenty-five  pounds  currency ;  such  last-mentioned  sum  to  be  in  all 
cases  exclusive  of  the  security  required  to  answer  the  condemnation 
and  damages ;  and  that  mil. such  last-mentioned  securities  be  in  the 
Form  No.  2.  hereunto  annexed. 

DL  In  oase  any  question  shall  arise  as  to  the  value  of  any  property, 
in  respect  whereof  an  appeal  may  be  interposed,  either  to  this  Court 
or  to  His  Majesty  in  his  Privy  Council,  the  same  shall  be  determined 
by  two  persons  as  arbitrators,  one  to  be  named  by  the  appellant  and 
one  by  the  respondent ;  such  nomination  to  be  made  withja  four  days 
after  the  order  for.  ^appraisement  shall  have  issued  firom  the  Court, 
and  such  arbitrators  being  first  duly  sworn,  fhall  fbrthwkh  value  the 
property,  and  make  their  return  in  writing  under  their  hand,  to  the 
Escribano  de  Camara,  within  thirty  days  after.  tbevfl^dK  bav«  been 
so  sworn ;  *  and  in  case  that  the  {Persons  so  appointeq  should  Bot  agcee 
in  their  valuation,  an  uYnpire  shall  be  nam^  by  the  Court,  who  SbmW 
attend  with  the  appraisers,  and  whose  determmation  ^hidl  be  /final, 
and  be  returned  mtb  the  Court  within  the  period  assigoed  ibr  the 
appraisement.  And  in  case  either  party  bemg  duly  nori^4  of  the 
order  for  valuation,  shall  neglect  or  refuse  to  appqiol  an  arbilcator 
within  four  days  after  the  notification  of  such  order,  it  shall  be  com- 
petent to  the  opposite  p^rty  to  name  both  arbitrators,  .who  iovsuch 
case  shall  be  sworn,  and  proceed  in  the  manner  before  a^eotipnedi   -. 

X.  tn  case  any  question  shall  at  any  time  arise  with  respect  to  the' 
validity  or  sufiiciency  of  any  security  offered  for  the  proaecutioo  of 
appeals,  the  same  shall  be  submitted  to  and  determined  by  tbe 
Court. 

XI.  Three  calendar  months,  to  be  reckoned  from  the  date  of  the 
decree  admitting  the  appeal  to  His  Majesty  in  his  Privy  Council,  are 
allowed  to  the  ^pellant  to  perfect  his  security  for  duly  prosecuting 
his  said  appeal,  and  to  apply  for,  and  take  out  within  the  said  time,- 
his  appeal  papers  ;  and  a  further  period  of  nine  calendar  months  from 
the  day  of  delivery  of  the  said  papers  is  allowed  to  the  appeUant  to 
produce  a  certificate  from  the  Pi  ivy  Council  office,  of  the  Ipdgraent 
therein  of  the  said  proceedings ;  in  default  of  either  of  which  terms, 
unless  the  appellant  shall  show  ^ood  and  sufficient  cause  for  Airtber 
delay,  such  cause  to  be  submitted  to  and  determined  by  thia  Gourtf  it ' 
shall  be  competent  to  the  respondent  to  proceed  forthwith  and  without 
further  notice  to  the  enforcement  of  the  appeal-bond,  and.  jo€  the 
judgment  of  this  Court  in  his  fiivour.  A  notice  of  six  weeks  to  be 
given  to  the  Escribano  to  prepare  the  copy  of  the  appeal-papers,  with  ' 
the  deposit  of  the  cost  of  copying,  accordmg  to  the  tarifil 

XU.  Where  any  of  the  periods  hereinbefore  limited  shall  terminate 
during  the  vacations,  the  obligation  of  the  party  shall  be  fulfilled 
within  four  days  after  the  Court  shall  be  opened,  when  the  term  shall 
be  absolutely  closed. 

XIII.  When  appeals  under  the  value  of  two  hundred  pounds  ster- 
ling, made  within  five  days  from  the  sentence,  are  admitted  to  the 
royal  audience,  the  course  of  proceeding  will  be  limited  to  the  pe- 
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tition  of  the  apoellaDt,  so  filed  with  his  appeal,  being  referred  to  the 
respondent  for  his  answer,  which  shall  be  nled  in  seven  days,  and  in 
case  of  default,  the  cause  will  be  sentenced  and  returned.— Securttyf 
in  these  cases,  will  not  be  required. 

Ralph  Woodyorb. 

Amtonio  Goksz. 

Before  me,  this  27th  day  of  July,  1825» 

GSOROK  F.   SOUFBR, 

Acting  Escribano  de  CamarSr 

FORM    No.  L 

Know  all  men  hy  these  presenUf  that  tof ,  A.  B.  (Uie  appellant,) 
of  and  CD.  of       '     andE.¥.  ^ 

(the  sureties)  are  jointly  ana  severally  hdd  and  ^mdy  bound  ia 
6.  H.  of  (the  renMmdent)  im  the  ium  of  Jour  hundred 

pounds  of  current  money  of  the  said  Island  ^Triniilad,  to  be  jpaid 
to  the  said  G.  H.  nis  certain  attorney  f  esecutorSf  or  adminutra* 

tors;  for  tohich  payment^  well  and  JaithfiJly  to  be  made  before  the 
Courtf  toe  bind  oursdves  jointly f  and  each  of  us  himself  severally  f 
and  our  several  and  respective  heirs,  executors,  and  administraiorstt 
firmly  by  these  presents,  signed  vaith  our  respective  hands%  and  dated 
this  day  tf  tn  the  year  of  our  Lord 

Whireas  by  a  prodamation  bearing  date  the  19th  day  of  June, 
1813,  it  was  amonffst  other  things  dedared,  that  the  Governor  should 
in  all  cases,  on  application  being  made  to  him  for  that  purpose,  permit 
and  allow  appeus  from  any  of  the  inferior  courts  of  law,  in  the  said 
island,  unto  him,  provided  that  in  all  such  appeals  the  sum  or  value 
appealed  for  should  exceed  the  sum  of  200/.  sterling,  and  that  secu- 
rity be  first  ffiven  by  the  appellant  to  answer  such  charges  as  should 
be  awarded  m  case  the  first  sentence  should  be  affirmed. 

And  whereas  the  above-bounden  A.  B.  hath  bv  his  petition  ad* 
dressed  to  His  Excellency  Sir  Ralph  James  Woodford,  Baronet^  Go- 
vernor of  the  said  island,  and  sole  Judge  of  the  Court  of  Appeal,  has 
appealed  to  His  Excellency  from  a  sentence  pronounced  by  the 
Court  of  First  Instance  of  Civil  Jurisdiction,  on  the  day  of 

now  last  past,  in  a  certain  cause  pending  therein,  wherein  the  above*  . 
bounden  A.  B.  was  and  the  said  G.  H.  was 

Now  therefore  the  condition  of  the  above-written  bond  or  obligation 
is  such,  that  if  the  said  A.  B.,  his  heirs,  executors,  or  administrators, 
do  answer  such  charges  as  shall  be  awarded  in  case  the  said  sentence 
of  the  day  of  shall  be  affirmed,  then  the  above-written 

bond  or  obligation  shall  be  void  and  of  none  effect :  otherwise  shall 
be  and  remain  in  full  force  and  virtue. 
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FORM  No.  IL 

Knom  aH  mm  by  these  jnresentSy  that  toe,  A.  B.  (the  appellant,) 
of  and  C.  D.  of  E,  F.  of  and 

G.  H.  of  (the  sureties)  are  jointly  and  severally  held  and 

firmly  bound  to  J.  K._  ..       of  (the  respondent)  in  the  sum 

fof  laxjofiU  money  in  Great  Britain,  to  be  paid  to  the  said 
K.  his  certain  attorney ^  executors,  or  administrators  ;  for 

xjohich  payment y  well  and  faithfully  to  be  made^  toe  bind  ourselves 
jointly  f  and  each  of  us  himself  severally  f  and.our  several  and  respec- 
tive heirSi  executors,  and  administrators,  firmly  by  these  presents, 
si^ed  xoith  our  respective  hands,  and  dated  this  day  of 

in  the  year  of  our  Lord 

Whereas  by  a  proclamation  bearing  date  the  19th  day  of  June, 
1813,  it  was  amongst  other  things  declared,  that  the  Governor  should 
in  all  cases,  on  application  being  made  to  him  for  that  purpose,  per- 
mit.and  allow  appeals  from  any  of  the  inferior  courts  of  law,  in  the 
said  island,  unto  him,  provided  that  in  all  such  appeals  the  sum  or 
value  appealed  for  should  exceed  the  sum  of  two  hundred  pounds 
sterling,  and  that  security'be  first  given  by  the  appellant  to  answer 
such  charges  as  should  be  awarded  m  case  the  first  sentence  should 
be  affirmed,  and  that  in  case  any  litigant  party  should  not  rest  satis- 
fied with  the  judgment  of  the  said  Governor,  such  party  might  then 
appeal  to  His  Majesty  in  his  Privy  Council,  provided  the  sum  or 
value  so  appealed  tor  should  exceed  5001,  sterling,  and  that  such  ap- 

Eeals  be  made  within  fourteen  days  afler' sentence,  and  good  security 
e  eiven  by  the  appellant  that  he  will  efiectually  prosecute  the  same, 
and  answer  the  condemnation  and  also  pay  all  such  copts  and  da- 
mages as  should  be  awarded  by  His  Majesty,  in  case  the  sentence  of 
the  said  Governor  should  be  affirmed. 

Apd  whereas  His  Excellency  Sir  Ralph  James  Woodford,  Baronet, 
Governor  of  the  said  island,  and  sole  Judge  of  the  Court  of  Appeal 
therein,  did,  by  a  sentence  pronounced  by  His  Excellency  in  a  cer- 
tain cause  pending  in  the  said  Court  of  Appeal,  wherein  the  said  or 
the  above-bounden,  as  the  case  may  be,  was  appellant,  and 

respondent,  bearing  date  the  day  of  which 

was  in  the  year  admit  an  appeal  to  His  Majesty  in  his  Privy 
Council,  from  a  certain  sentence  pronounced  by  His  Excellency  in 
the  said  cause,  on  the  day  of  then  preceding,  subject 

to  the  provisions  of  the  said  in  part-recited  proclamations. 

Now  therefore  the  condition  of  the  above-written  bond  or  obliga- 
tion is  such,  that  if  the  above-bounden  A.  B.,  his  heirs,  executors,  or 
administrators  do  and  shall  effectually  prosecute  his  said  appeal,  and 
answer  the  condemnation,  and  also  pay  all  such  costs  and  damages 
as  may  be  awarded  by  His  Majesty  m  his  Privy  Council,  in  case  the 
said  sentence  of  His  £xcellency  the  Governor  of  the  day  of 

shall  be  affirmed ;    then  the  above-written  bond  or  obligation 
shall  be  void,  otherwise  shall  be  and  remain  in  full  force  and  virtue. 


517' 


f  •  I 


APPENDIX  PP. 

TRINIDAD. 

(l.  s.) 

By  His  Excellency  Sir  Ralph  James  Woodford,  Bart^  Governor  and 
Commander  in  Chief  in  and  over  the  said  island^  and  iU  dependent 
cies,  Vice-^Admiral  of  the  same,  SfcSfC.  Sfc. 

Ralph  James  Woodford.    • 

A  PROCLAMATION. 

I.  Whereas  His  Excellency  Don  Joseph  Maria  Chacon,  fonnerljr' 
Governor  of  this  island,  did  by  a  certain  order  or  instruction  issued  by- 
him  on  the  20th  day  of  June,  1785,  divide  this  Island  of  IVintdad 
into  quarters,  and  define  the  authorities  vested  in  the  commandants 
of  each  quarter,  which  divisions  and  authorities  were  confirmed  by 
His  Catholic  Majesty,  who  by  an  order  dated  £1  Pardo,  January  11  th, 
1786,  was  pleased  to  approve  the  same,  and  to  grant  to  the  said 
commandants  the  powers  and  authorities  of  an  AlcsJde  in  ordinary ; 

And  whereas  His  Excellency  the  late  Lieutenant-General  Sir  Tho- 
mas Picton,  formerly  also  Governor  of  this  said  island,  did  by  certain 
regulatioils  issued  by  his  authority,  and  bearing  date  the  20th  day  of 
August,  in  the  year  1800,  alter  and  extend  the  said  order,  and  mak6 
certain  further  provisions  for  the  administration  of  justice,  government 
of  the  slaves,  and  the  general  regulation  of  the  police  of  the  said 
island ; 

And  whereas  certain  tribunals  have  been  established  by  His  Ma-* 
jesty  in  the  said  island,  for  the  trial  of  all  civil  and  criminal  causes, 
and  it  is  therefore  expedient  to  explain  and  define  the  powers  and 
authorities  to  be  continued  to  the  said  Commandants  and  their  assist- 
ants, and  to  repeal  so  much,  and  such  parts  of  the  before-mentioned 
instructions  as  appear  inconsistent  with  the  orders  by  which  the  said 
tribunals  are  established ; 

Be  it  therefore,  and  it  is  hereby  ordered,  proclaimed,  and  declared, 
that  from  and  after  the  promulgation  of  this  order,  in  the  said  Island 
of  Trinidad,  so  much,  and  such  parts  of  the  said  order  of  the  2(>th 
day  of  June,  in  the  year  1785,  and  of  the  said  regulations  of  the  20th 
day  of  August,  in  the  year  1800,  as  relate  to  &e  administration  of 
civil  and  criminal  justice,  shall  be,  and  the  same  are  hereby  declared 
to  be  repealed  and  annulled. 

II.  And  it  is  hereby  further  ordered,  proclaimed,  and  declaredf 
that  every  Commandant  of  a  quarter  shall  within  six  months  after  the 
promulgation  of  this  order  take  the  following  oath  before  His  Excel- 
lency the  Governor,  for  the  due  preformance  and  fulfilment  of  his 
office ;  (that  is  to  say,) 

*^  1  A.  B.  do  swear,  that  I  will  in  all  things  well  and  faithfully  per- 
'^  form  and  fulfil  the  duties  of  the  office  of  Commandant  of  the 
**  quarter  of  to  the  best  of  my  judgment,  skill,  and  ability. 

V      «  So  help  me  GOD^r 
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And  that  every  person  who  shaR  hereafter  be  appointed  to  the 
said  office  of  Commandant  shall  take  the  said  oath  witnin  six  months 
from  the  day  of  the  date  of  his  appointment. 

111.  Every  such  Cdmmandant  snail  be  assisted  by  one  or  more  al- 
guacils,  to  be  appointed  by  warrant,  under  the  hand  of  such  Com- 
mandant ;  and  such  alguacils  shall  previously  to  their  entering  npon 
their  office  be  sworn  before  the  Commandant,  to  the  due  and  faithful 
exercise  and  performance  of  the  duties  entrusted  to  them. 

rV.  The  Commandant  of  a  quartet*  shall  have  authority  and  be 
bound  to  keep  and  preserve  the  King's  peace  within  his  district,  and 
he  is  hereby  authorized  and  required  to  apprehend,  or  cause  to  be 
apprehended,  all  persons  concerned  in  breaches  thereof;  and  either 
to  bind  such  persons  over  in  recognizances  with  sufficient  securities 
to  keep  the  peace,  or  to  commit  them  to  some  secure  place  of  con- 
finement, until  they  shall  be  tried,  or  to  take  bail  in  such  cases  as 
may  appear  to  the  said  Commandants  to  be  of  a  bailable  nature.  He 
shall  m  case  of  necessity  requure  the  assistance  of  His  Majesty 'a 
snbjects,  who  shall  be  bound  to  obey  his  lawful  commands ;  and  if 
the  peace  of  the  ouarter,  or  the  security  of  the  inhabitants,  shall  re- 
quire it,  he  may  demand  the  services  of  the  militia,  and  direct  the 
same,  provided  he  be  personally  present ;  he  is  likewise  charged  with 
the  general  police  of  his  district,  and  is  responsible  that  the  lawa 
thereof  be  duly  enforced. 

V.  Every  Commandant  shall  have  power  to  exanune  on  oath  all 
persons  complaining,  or  giving  information  of  any  criminal  offence, 
whatsoever  the  nature  thereof  may  be,  and  to  bind  over  such  persons 
in  recognizances,  in  sufficient  penalties  to  ensure  their  attendance  as 
witnesses  when  required  before  any  tribunal  of  the  said  island,  and 
shall  forthwith  cause  the  persons  complained  of  or  informed  against 
to  be  apprehended,  and  after  due  hearing,  commit  them  to  a  place  of 
security,  or  admit  them  to  bail,  as  the  case  may  be,  and  transmit  the 
examination  so  taken  to  tlie  Judge  of  Criminal  Inquiry. 

VI.  Provided  always,  that  in  all  cases  of  petty  thefts,  assaults, 
breaches  o£  tlie  peace,  contravention  of  the  police  Jaws  or  regulations, 
now  or  at  any  time  or  times  hereafter  to  be  established,  or  of  any 
other  petty  offences  whatever  committed  by  any  person  or  persons 
whomsoever,  it  shall  and  mpy  be  lawful  for  the  said  Commandants  to 
enquire  into,  and  examine  the  matter  on  oath  in  a  summary  way,  and 
adjudge  the  offending  party,  if  a  male,  and  above  the  age  often  years, 
to  any  punishment  by  whipping,  not  exceeding  forty  stripes  ;  or  whe- 
ther male  or  female,  to  imprisonment  and  hard  labour  for  any  term 
not  exceeding  two  months,  or  to  the  levying  a  fine  not  exceeding 
thirty  pounds  currency,  from  which  decision  or  sentence  there  shali 
be  no  appeal,  unless  in  case  of  corporal  punishment  by  flogging, 
against  persons  who  are  not  slaves  ;  in  which  cases  the  party  accused 
may  appeal  within  five  days  from  the  decree  of  the  Commandant  to 
the  board  of  magistrates  at  their  next  monthly  meeting,  and  wherein 
the  sentence  appealed  from  shall  be  approved,  revoked,  or  com- 
muted. 

VII.  And  it  is  hereby  further  ordered,  that  every  Commandant 
shall  hold  inquests  on  the  bodies  of  all  persons  slain,  or  who  may  die 
suddenly  within  their  respective  quarters ;  and  for  that  purpose  shali 
have  power  to  summon  and  enforce  the  attendance  of  all  persons  ne- 
cessary for  the  taking  of  such  inquest,  in  such  and  the  same  manner 
as  the  Court  of  Criminal  Inquiry  is  authorized  by  law  to  do,  and 
return  all  such  inquests  forthwith  to  the  Judge  of  Criminal  Inquiry. 
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VIII.  And  it  is  hereby  further  ordered  and  declared,  that  in  all 
civil  causes  arising  in  any  quarter,  not  exceeding  in  value  thirty 
pounds  currency,  and  in  which  tlie  defendant  shall  be  domiciled  in 
the  quarter,  and  in  all  cases  of  fines  and  forfeitures,  local  rates  or 
assessments,  not  exceeding  that  amount,  it  shall  be  lawful  for  the 
Commandant  of  the  quarter,  upon  complaint  made  to  him,  to  summon 
the  debtor  or  person  complained  of,  to  appear  before  him  at  a  rea- 
sonable time  to  be  appointed  by  such  summons ;  and  upon  the  ap- 
pearance of  the  debtor  or  party  complained  of^  or  vpon^  l^Bide^tt, 
and  upon  examination  on  oath  of  the  party xir  pevtie^ pl|untiff»iUMi 
their  witnesses,  to  hear  and  adjudge  such  claim  in  a  summary 
manner,  and  to  issue  his  warrant  under  his  hand,  to  an  alguacil  of 
the  said  (juarter,  authorizing  him  to  levy  the  amount  of  the  condem- 
nation, with  costs  not  exceeding  forty  shillings,  on  the  goods  and 
property  of  the  defendant. 

IX.  And  it  is  hereby  further  ordered,  that  as  soon  as  any  goods  or 
property  shall  be  levied  on,  under  and  by  virtue  of  any  such  warrant, 
the  same  shall  be  secured  as  the  Commandant  that  ordered  the  levy 
may  direct,  who  ^a)l  tliereupon  cause  a  written  notice  to  be  affixed 
in  some  conspicuous  place  in  the  said  quarter,  stating  that  he  will,  on 
a  day,  and  at  an  hour,  at  a  place  to  be  mentioned  in  die  notice,  which 
"Shall  not  exceed  ten,  nor  be  less  than  five  days  from  the  date  of  the 
notice,  seH  the  same  by  public  sale  to  the  highest  bidder  for  ready 
money. 

X.  And  it  is  hereby  further  ordered,  that  the  said  Commandant,  or 
his  adjoint  shall  by  bis  alguacil  or  officer  accordingly  sell  the  goods, 
and  immediately  thereupon  pay  over  to  the  plaintiff  the  money  pro- 
duced by  such  sale,  or  «o  much  thereof  as  shall  be  sufficient  to  satisfy 
his  demand,  first  deducting  thereout  the  expense  of  storage  and  con- 
veyance, and  poundage  at  the  rate  of  5  per  cent,  for  &e  payment 
of  his  alguacil,  and  pay  over  the  surplus  (if  any)  to  the  defendant. 

XI.  And  it  is  hereby  further  oraered,  that  the  said  commandants 
shall  have  power  and  authority  to  enforce  the  attendance  of  witnesses 
in  €very  cause  or  complaint  pending  before  £hem,  by  sumqiODS,  and 
in  case  of  non-attendance  upon  service  of  such  summons,  to  fine  the 
person  refusing  to  obey  such  summons,  in  any  sum  not  exceeding 
forty  shilllnss,  such  fine  to  be  levied  on  the  goods  of  the  party  so  in 
default,  under  and  by  virtue  of  a  warrant  to  be  issued  for  that  pur- 
pose, under  the  hand  of  the  Commandant,  and  the  ^oods  when  levied 
on,  to  be  disposed  of  in  the  same  manner  as  hereinbefore  directed, 
with  respect  to  the  goods  of  any  defendant,  and  the  money  arising 
from  the  sale  thereof  to  be  paid  into  the  chest  of  the  quarter. 

Xn.  And  it  is  hereby  further  ordered  and  declared,  in  all  cases 
of  the  death  of  any  inhabitant  of  a  quarter,  intestate,  and  without 
leaving  any  heirs  known  to  the  Commandant,  such  Commandant  shall 
immematdy  proceed  to  make  provision  for  the  burial  of  the  deceased, 
and  to  secure  his  or  her  papers  and  effects,  giving  notice  thereof 
without  delay,  to  the  Court  or  First  Instance  of  Civu  Jurisdiction. 

XIII.  And  it  is  hereby  further  ordered,  that  every  Commandant  of 
a  quarter  shall  have  power  to  administer  an  oath,  in  every  case  in 
which  he  shall  deem  it  necessary  so  to  do,  for  the  purpose  of'^carrying 
this  order  into  effect,  or  for  any  other  legal  purpose ;  and  that  any 
person  who  shall  swear  falsely  m  any  oath  to  be  administered  to  him 
as  aforesaid,  and  who  shall  be  duly  convicted  thereof,  shall  be  deemed 
and  considered  to  be  guilty  of  perjury,  and  suffer  accordingly. 

XIV.  And  it  is  hereby  further  ordered,  that  every  alguacil  shall  be 
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entitled  to,  and  demand,  and  receive  the  fees  set  forth  in  the  schedule 
hereunto  annexed,  for  his  trouble  in  aiding  and  assisting  the  Com- 
jnandant  in  the  discharge  of  hi$  duty. 

XV.  In  every  quarter  shall  be  kept  a  civil  and  criminal  register,  in 
which  shall  be  entered  the  judgments  and  executions  ordered  from 
time  to  time,  with  such  particulars  as  may  suffice  to  form  a  record  of 
the  action  or  offence. 

XVI.  Every  Commandant  and  any  alguacil  duly  appointed  shall 
have  power  to  seize  and  commit  persons  offending,  in  their  view, 
against  any  law,  ordinance,  or  regulation,  localor  general ;  and  any 
alguacil  shall  have  power  to  apprehend  an  offender  he  may  be  in 
search  of,  although  out  of  the  limits  of  his  quarter,  upon  exhibiting 
his  warrant. 

XVII.  And  it  is  hereby  lastly  ordered  and  declared,  that  all  and 
whatsoever  Commandants  of  quarters  are  authorized,  empowered,  and 
required  to  do  and  perform  under  this  order,  shall  and  may  be  ob- 
served, done,  and  performed  by  any  adjoint,  assistant  or  acting  Com- 
mandant ;  such  adjoint  or  assistant  Commandant  taking  the  oath 
hereby  prescribed,  for  persons  holding,  or  to  be  appointed  to  the 
office  01  Commandant. 

Given  under  my  Hand  and  the  Great  Seal  of  the  Island,  at 
Government  House,  in  the  Town  of  Port  of  Spain,  on  the 
2Sth  day  of  June,  in  the  Year  of  our  Lord  One  thousand  eight 
hundred  and  twenty-five. 

By  His  Excellency's  command, 

FREDERICK  HAMMET, 

Acting  Secretary. 

Schedule  of  Fees  to  be  paid  to  AlguacUs  of  Quarters. 

For  every  judicial  summons         -            -            -            -  4«. 

For  any  service  out  of  the  quarter,  per  diem^         -          -  10s. 

For  serving  a  writ  of  execution             ...  lOy. 

For  any  commitment         -          :            -            .            -  6f. 
For  guarding  a  prisoner,  per  diem  of  24?  hours,  (including 

his  commitment)         •>•         -            -            •            -  15s. 
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CODICILS.  Their  deEnition ;  and  what  can  be 
bequeathed  or  devised  by         -  -  - 

COMISARIO.  Delegate,  or  substitute  to  make 
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See  Testament  or  Last  Will. 
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sary.    See  Marriage. 
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Their  punishment  and  disqualifications  -      i^5 

HIDALGUIA  (Hidalgos).  A  species  of  nobility^ 
this  class  of  nobles  -  .         -  -         31 

Definition  of,  and  etymology,  classes  and  privi- 
leges of  -  -  -  •  ibid 

HOMICIDE.  Definition  and  kinds  -  . /^    222 

Respective  punishments  of  -  -  '  ^6 

HOTCHPOT  (Colacionde  bienes),  what  property 
to  be  brought  into,  in  cases  of  inheritance     - 

HOUSES.  The  obligation  of  their  owners  to  pre- 
serve them  in  a  state  of  safety,  and  the  laws 
upon  this  subject  -  -  -  146 

HUSBANDMEN  (Labradores).  Their  privileges  -    33 
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INCEST.     Punishment  of  this  offence 

INHABITANTS  OF  A  TOWN  ^Vecinos  del 
pueblo).  Who  so  called,  and  the  rights  and  pri- 
vileges of    - 

INHERITANCE.      What  it  is,  and  how   suc- 
ceeded to.  Sec  Testament  or  Last  Will 
Of  its  delivery  (entrega)  -  -  - 

INQUEST  (Pesquisa).    See  Criminal  Trial. 

INSTITUTION  OF  HEIR.    See  Testament. 

INSURANCE  (Sc^ro).  What  contract,  and 
its  essential  requisites 

INTAIL  '  (Mayorazgo),  definition,  advantage  or 
utility  and  origin  of  -  -  - 

Solei^nities  requisite  to  establish  or  create 
In  respect  of  what  property  it  must  be  created; 
whether  or  no  preference  to  succeed  to  ditto, 
denied  to  priest  and  monk ;  and  as  to  legitimate 
child  .  .  -  -  - 


236 


77 
116 


-  8u; 


127 

128 


276 


84k  as 

.  110 
124 


298^842  . 

133—142  . 


ISO 


INDEX. 


589 


Kinds  of  ItDMge  which  are  cmittdered  in  inUils 
If  intaUs  may  be  lold  or  aliened^  and  how 

INTESTATE.  Who  so  temed,  and  who  in  audi 
case  mar  succeed  to  property  of         -         - 

INVENTORY.  What  it  is,  and  its  efiects     -     - 
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JOURNEYMEN  {JomaUros),  or  day  Ubourers  ; 
from  and  to  what  hour  they  ought  to  work, 
and  thdr  daily  wages  fixed,  and  paid  on  the 
same  day  -  •  ...     34, 

JUDGE,  who  so  called,  and  the  requisites  for 
bein^  one ;  ordinary  (ordinario)  delegated  or 
specially  commissioned  (delegado)  and  arbi- 
trator (arbitro) ;  respective  ddinitions  e^  and 
laws  rcdating  to  each  ...    246 

JUDICIAL  CRIMINAL  SUIT«  Competent  judge 

in  respect  to  -  -  -  -    812 

When  accusation  at  an  end  ...    sis 

Who  may  prefer  ditto,  and  also  denunciation    -    ibid. 
In  what  cases  proceedings  may  be  by  inquest 
(peiouUa)  and  kinds  of  inquest  -  -    814 

JUDICIAL  CRIMINAL  PROSECUnON.  Ob- 
ligation or  duties  of  judge  proceeding  by 
inquest  .....    814 

When  and  how  the  judge  should  proceed'  to  the 
arrest  and  imprisonment  of  the  offender         -    815 

JURISDICTION    (Fuero).    What  it  is,  and  the 

kinds  thereof  ....    251 

Modes  by  which  a  person  becomes  amenable  to 
particular  jurisdiction,  and  privileges  or  ex- 
emptions with  respect  to  -         -  -    252, 258 
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KNIGHTS.  (CMaUeroi).  Their  origin,  and  ob- 
ligations or  duties,  particularly  with  refer- 
ence to  antient  times  -  •  -    27 


38—88 


LAUDBMIO  or  RELIEF.  What,  and  who  bound 

to  pay  -  -  -  -  -    91 

LEGACY.    Its  definition,  and  of  what  it  may  be 

made  or  given  ....     185 

Duty  or  tax  imposed  on  ditto.  See.Heirs. 
LEGITIMATE  share  or  portion  of  inheritance; 

ifmtima)  wlnt  property  is  such  of  children ; 

and  what  of  parents  "  -    111 
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LETTER  of  LICENSE    (Moratoria).    What  iu 

efiecu,  and  what  author  treats  thereof     •    • 

LINEAGE    (Linea).    What  is,  and  iU  kinds    - 

LOANy  called  commodato.    In  what  it  constsCSy 

the  laws  which  govern  it,  and  the  ends  for 

which  it  is  made  •  -  -      .    - 

Loan,  (Prestamo,)  called  mutuo.    In  what  it 

consists,  the  laws  which  govern  it,  and  the 

modes  by  which  it  is  determined,  or  is  at  an 

end  -  -  -  -  -    172 
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MARITIME  INTEREST  (Ckmbio  nmriUmo). 
Its  definition.  See  Insurance. 

MARQUIS.    Definition  and  etymology  of     -    • 

MARRIAGE.  Its  definition  ;  who  may  contract, 
and  who  prohibited  to  contract ;  clandestine 
is  null,  and  what  so  called 
At  what  age  children  require  the  paternal  con- 
sent for,  and  the  method  to  supply  ditto 
when  required  .  -  - 

MARRIED  PERSONS  icasados),  may  at  1 8  years 
of  age  administer  tiieit  property,  and  enjoy 
other  immunities  ... 

MASKS.  Masquerade  (Mascariu)  prohibited,  and 
under  what  penalties  ... 

MEDIA-ANNATA.    What 

MEJORAS,  in  respect  to  intails ;   when  may  be 
separated  therefrom.    See  Intails. 
Of  *  Tercio  y  quinto*  -  -  •  - 

MESTA.     What  and  the  council  of 

MINES.    To  whom  they  belong 

MINORS.    When  so  called,  and  until  what  age  - 

MIXTION.    What,  and  its  rules 

MONASTERIES  cannot  succeed  in  the  name  of 
their  religious  orders  to  property  ab  intestato. 
See  Succession. 

MORTGAGES  (Hipotecas).  Definition  and  kinds 
thereof  -  -  .  .  . 

Modes  of  being  constituted,  and  upon  what  prin- 
ciples ..... 
Mooes  by  which  determined  or  extinguished     - 

MORTMAIN.  Gifts  in,  (Manos  muertos). '  What 
fees  or  duties  to  be  paid  on  such  acquisitions  <- 

MUTUO.    See  Loan. 
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NATURAL  BORN  SUBJECTS.  Who  so  called, 

their  rights  and  obligations         ... 

NATURALIZATION.    Modes  of  acquiring  it   - 
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NOBILITY  and  NOBLES.  DefioiUon  and  kinds, 

privileges  and  degrees  of  -         - 

NOTORIETY.    See  Fame,  or  Public  Report. 
NOVATION  (Renovamitnto).    See  Debt. 
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OATH     {Juramento,)     What  .it  is,  how  made, 
and  its  kinds,  and  advantages  (utilidades) 
Oath  of  calumny  -  -  -  - 

OBLIGATION.    What,  its  kinds  and  causes      . 

OCCUPANCY.  What,  and  how  dominion  thereby 
acquired  .  -  -  -  - 

OFFICE  of  REGISTRY  of"  MORTGAGES. 
(Oficio  de  hipotecas.)  Where  to  be  established, 
and  jcnds  of         -  -  -  -  - 

OUT-LAWS,  or  BANDITTI  (Vandidos).  Their 
punishment  .... 
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PACTS. '  Their  definition  and  kinds  -         -     159 

PARAPHERNALIA.     >  (Paraphemales).      Pro- 

perty  so  called,  the  definition,  and  to  whom 

the  seignory  or  property  of,  appertains     -    - 
PARDON.    See  Punishment. 
PARRICIDE.     Punishment  of 
PARTITION  OF  INHERITANCE.    What  it  is, 

among  whom,  of  what,  and  before  whom  it 

should  be  made  .  .  .  - 

PARTNERSHIP  (Compania  o  sociedad).    What 

is,  its  kinds,  and  the  laws  which  govern  it 
Modes  by  which  dissolved  ... 

PATERNAL  POWER    (Patria  potestad).  What 

it  is,  its  effects,  modes  of  acquiring  it,  how 

and  wherefore  it  ceases 
PAYMENT    (Paga).    In  what  way  it  should  be 

made,  and  its  efiects.    See  Debts 
PENALTIES  PECUNIARY,  OR  FINES  TO 

CROWN    {Penas  de   Camara).     What  so 

termed.  .  -  .  -  • 

PERJURY.     What  its  punishment 
PERSON.     Its  definition 
PIMPS.     Their  definition  and  punishment     • 
PISTOLS.  Who  may  make  use  of  them  and  how. 

See  Arms  prohibited.  ... 

PLAINTIFF.     Definition  of,  and  who  may  be    - 
PLEBEIANS.    Who  so  called 
PLEDGE,  or  PAWN    (Prenda).   What    is,  how 

distinguished  frpm  mortgage  -        .     -     149 

POSSESSION.  See  Prescription. 
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egg  dSkto).    Its  diBtiition.  modes  by  which-  ap-      '  '  '^  -^  '" 

p^tment  may^  nji^  piteier(^  ^  i.'*.  .i:"  >:  ; 

It  is  founded,  and  theaiddetf  by  wM^ft^  de^'  '  '  ''^^  ^    *       /    ' ;   - 
terminesy  or  is  at  an-'tad      -  «.  >^     .     *  "4.    IBS'' 
PRESCRIPTION;    What  is,  and  the  requMte* 

ttitsproof     '     -     •     t         -.       ..;.;        '^96  -    109-^100 

In  what  times  good  faith  {fmtna  fe)  necessary, 

and  in  what  it  consists  ...    ibid* 

JuflC  title,  and  in  what  it  consists  «  •    97 

Cnacity  of  thing  for  purpose,  and  of  the  per- 
lAVhoisto^cnbe  ^  -  ./fliid: 

PRESGMPnON.    How  proved  in  law,  and  in 

what  cases  -  -  -  -  -    284  '  ^M 

PRISON.    Breakers  of/  or:  persons-  -goiky  of  ^ 

cape  from,  {^ubraniidor'-^^tariki)^  jmnish* 

ivli-iAfat  of         *^'-         .  •  -  .    >SS8  90 

PROHIBITION   in   r«t>toC    to    £eotosiasti«al 

Ci:t?-nW%e  (BMcuri^Afeurza)  \  when  and  in  what 

cases  it  is  available  ;*'    •'         •    •  ' '«        -    d54> 
PROMISE  (Promeia).  -  In  wliat  ivayr  kliiay'be 

made  -^   -       ....    159 

PROOF.    What  is  in  law,  Its  kinds ;  on  whom  it 

Ite-'  -      *■"  -    •      .    '■    -     ••■*►';'  '•'■f7^ 

Terms  probatory  .••\  ..  ^i.  -'    •   ^983 

Publication  of  proof  wbw^ to  b^  made     - '»' : '  ' «    t8& 
^MOSTITUTES   piugeres  ynMieas):    t^tdih-  v  /  : 
^''Mikitatof  •    .  .  -'  -  .  .  -    M7 

PUNISHMENT.    Its  definition  and  kinds,  hak 
judges  may  impose,  and  the  age  neoessaly 
M 'Mibject  a  pwson  thereto         -         -         -    S89 
La^  Royal  orders  with  respect  to  various  pu-         '^ 
nishments  -        -  -  -         '-"^40 
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Who  may  oardon,  and  Ibr'^at  ca«is6a,-<ind 
''^'i  flMn  pardoned  .  .  .  • 


ir 


2S0 


S98^S0a 

167—171 

1 

S17,S18 

','«.»■)  rf<ii  I 

■  i.'    >i'   -  '  ' 

^      «n— 264 

«8* 

.  i  ■ .  I    •  ■■» 


R; 


/  • 


;;  1/ 


\ 


RAFFLES  OR  GAMES  (»P  CHANCSB  (^2^), 

ift^  prohibited,  and  under  what  punishmeot  -  •  389    *    •       280^  281 

RAPE.    See  Ravisher. .  — 

feAVISHER  (FotuUor  de  Mugeres).  What  pu- 
nishment attaches  to  -  *  «    2S5  ^4 

•REeOSATION  OF  JUDGE.    See  Exception. 

RENT   (Arrendamiento).    Its  definition,  and  of 

what  it  consists        -    -  *  *     :   •  w-  202 

Who  may  rent,  what  things  are  the  object  of, 
and  the  laws  relating  to  it  •  «         -'^202' 

RESISTANCE  of  justice  or  process  {Resutenda 
tk  ta  jusHcia).  Punishment  of  him  who  is 
guilty  of  -  -  •  •     .      -    298  280 
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RETRACTO.  What»  and  who  have  this  right  or 
privilege ;  and  within  what  time  they  Aould 
assert  or  prefer  it  -  -  -  • 

RICOSHOMES  (Grandees).  Who  were  so  odled 

RIOTS,  (or  tumultuous  meetii^)  {asonatUi*^ 
what  is  understood  «by  this  term;  the  punish- 
ment of  persons  guilty  of     • 

ROBBERY  (/2o^)«  Punishment  of.     See  Theft. 
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SACRILEGE.    Who  considered  guilty  of     •    - 

Punishment  for    -        *-  • 

SALE.    See  Buying  and  Selling. 
SECURITY  iFianza).  What  is,  and  the  principles 

on  which  it  is  founded.    Who  may  be  aureties^ 

and  the  rules  which  govern  on  this  subject 
SENTENCE.    What,  and  iu  kinds,  requisites  to 

its  validity    -  -  .        .    - 

,    When  it  passes  into  the  authority  of  a  thing 

adjudged,  and  when  to  be  carried  into  exe- 
cution -  -  -  .  - 
With  respect  to  thoae  about  which  inferior 

judges  should  consult  superior  judges 
SERVICE.  Service  or  right  of  ditto  (servidumbre) 

what  is ;  kinds,  and  respective  ddSnitioiis  of; 

how  constituted,  and  how  lost     •        •        • 
SET  OFF  {Compeniadon).  .  •         . 

SINDICO  (Pocurador).  See  Attorney. 
SMUGGLERS  {ContrawmdiaasJ)    What  penalty 

attaches  to  them        .  .  .  • 

SODOMITES.   Who  such 
SOOTHSAYER.    See  Witch. 
SPECinCATION  (EspecificacHm.)    What  it  is» 

and  of  what  -  -  -  - 

STATE  (Estado).  Ite  definition,  and  division  into 

natural  and  civil        .  -  -  - 

STELLIONATE    (Estdionato).    Punishment  of 

this  offence  .... 

STIPULATION  (Estifmlacion).   In  what  way  it 

may  be  made,  and  its  rules        ... 
SUBSTITUTION.     What  is,  how  to  be  made, 

and  its  kinds  .  ^  .  . 

SUCCESSION  (Ab  ifUestato).  Who  first  entiUed 

to ;  who  secondly,  &c.  ... 

SUIT.    See  Trial  (Juicio). 
SUSPECTED  TUTOR  OR  GUARDIAN.  See 

Tutor  or  Guardian. 
SUPPLICATION.     The  first  (supplicacion  jni- 

mera)  what,  and  the  rules  by  which  it  is 

governed       -  -  -  -^  - 

The  second  [sepinda) ;  what,  and  the  principles 

by  which  it  is  governed         -  •  . 
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TANTEO.  Right  oil   See  Retracto. 

TESTAMENT.    Complaint  of  ioofficioat  testa* 

ment  {QuereUa  inqfflcion  TestamerUi);  what* 

and  Who  entitled  to  prefer  it,  and  when ;  and 

efiects  of      - 

TESTAMENT  OR  LAST  WilX  (TeMmmenib). 

;4li  definitkm   and    kindst   into  cleaed  and 

opened ;    and  how  to  be  made,  who  may 

make,  and  who  may  be  wttDestea  to     - 

Liberty  of  altermg  ditto,  and   of   delegating 

pawer  to  anothet  to  make  ditto;   and  the 

faculties  of  this  trustee  or  delegate  (eomisario) 

Who  may  be  instituted  heirs,  ana  how  the  insti« 

tution  may  and  should  be  made 
Modes  in  which  the  testator  ought  to  dispose  of 

his  property      .        «  »  • 

Publication  and  solemnities  of  testament 
THEFT  (Hufio).  What  b,  iu  kinds,  and  in  what 
it  consists,  and  who  capi^le  of  committing 
Punishment  of  this  offence         ... 
See  Robbery* 
THING  (Coia)*   Its  definitiout  and  division  into 
thmgs  of  divine  and  human  right ;  definition 
of  its  parts      -         .     .    -   -  •     , 

Of  things  of  divine  tight,  that  is  to  say,  sacred, 
religious,  and  holy,  what -they  are        -       •» 
Things  public  and  belonging  to  a  eorporation 
"^umoersidad)  -  -  -  - 

Private,  or  belonginjg;  to  individuids,  what  they 
afe,  and  their  division  into  corporeal  and  in* 
corporeal,    personal  and  real,  or  moveable 

and  fixed -  -  -  -  . 

THIRD  AND  FIFTH  (Ttrcio  y  auinto)  mejora  of 
TITLE.    Just  or  good  (Uluio  juUo) ;  what  is  in 

order  to  prescription.     See  Prescription. 
TREASON  (Traycian).  What  is         -        -        - 
Punishment  of  this  offence        ... 
TREASURETROVE  (Tesoros  que  se  kalian).  To 

whom  it  belongs.     See  Waits. 
TRIAL  OR  SUIT  {Juicio).    See  Criminal  Trial. 
TUTELAGE  OR  GUARDIANSHIP  (Tutela). 
Its  definition,  kinds,  and  division,  into  testa- 
mentary, legitimate,  and  dative,  or  by  judicial 
appointment      ..... 
TUTOR  OR  GUARDIAN.    No  person  can  be 
until  25  years  of  age        ... 
Obligation  of  tutor  on  admission  to  guardian- 
ship       ....  -  -        . 

And  as  to  his  administration  of  the  property, 
and  the  care  of  the  person  of  the  ward 

What  are  the  powers  of  the  tutor  in  respect  to 
the  property  of  w|ird .        -  -        -        -  .       i- 

How  and  when  tutelage  is  BJ^m  ^nd    '     «     ^  - 

The  tutor  obliged  to  account,  and  when 
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USE.  Its  definition ;  and  the  laws  in  respect  to* 
Modes  by  which  it  is  determined  or  ceases 

USUFRUCT.  Its  definition;  and  laws  relating 
thereto.  Modes  by  which  it  is  determined  or 
ceases  -  -  -  -  - 

USURER.    Punishment  of 
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VAGABONDS  OR  VAGRANTS  ( Vagamundos). 

What ;  punishment  of  *  -  -    240 

VISCOUNT  ( Visconde).   Who  so  caUed,  and  the 

signification  of 96 
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WAGER  (Apuuta).   Its  definition,  and  what  is 

obligatory        -  -  -  -        -    S15 

WAIFS  iMMtrenc^t).  Their  definition ;  and  how 
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WITCH.    Witchcraft  (heckkero)  who ;  or  what, 
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WITNESSES  (r^f/^ox).  Who  may  be  in  suit  or 
trial  at  law,  and  now  received 
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Pregnant,  punishment  of, 
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THB  END. 


Printed  by  A.  StrahsD,  Law^Witoto  GBs  M^sHsr* 
F)niil6n"Smtlf  liOMsai 


-    •mmr-' 


14 


f ...    — 1 


